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IMPARTIBLE ESTATES AS FAMILY PROPERTY. 


It is пф: uncommon to find it declared by high authority that 
law is nof'always logical, but few will be prepared to accept the 
' statement as a sufficient explanation for all anomalies in the law 
without endeavouring to see whether it is not possible to explain 
or rectify them. Even where setting right is out of the question, 
it is not without use to know exactly how an anomaly has come 
abogt. True it is that * the life of the law has not been logic,’ but 
every civilised system of law must be marked by a fair degree of 
consistency, and anomalies in the law are sometimes due not to the 
absence of logic but to the misapplication of logical reasoning. 
** А very common phenomenon, and one very familiar to the student 
of history, is this. The customs, beliefs or needs of a primitive 
time establish a rule or a formula. In the course of centuries, the 
custom, belief or necessity disappears, but the rule remains. The 
reason which gave rise to the rule has been forgotten, and ingeni- 
ous minds set themselves to inquire how it is to be accounted for. 
Some ground of policy is thought of which seems to explain it and 
to reconcile it with the present state of things; and then the rule 
adapts itself to the new reasons which have been found for it and 
enters on à new career. "The old form receives a new context and 
in time even the form modifies itself to fit the meaning which it 
has received ” (Holmes—‘ The Common Law.) The history of the 
law in India, especially in this Presidency, relating to impartible 
estates affords an interesting illustration of the above process, and 
the present anomalous state of the law on the subject is, in no 
small measure, due to the attempt of the Anglo-Indian Courts to 
find a logical basis in the ordinary law for usages and incidents 
that sprang up independently of thelaw and were explained or 
justified by considerations transcending the ordinary law. 


The history of the origin and growth ой impartible,estates In 
this cougtry is now sufficiently familiar, but the true nature of the 
zemindar’s interest in the estate must still be regarded as unsettled- 
Thé Court of Finzi Appeal—especially in recent times—has пої 
chosen to speak on the point ine clear and consistent language 
dealing comprehensively with all the "phases of the question. 
The decision of the Judicial Committee in Sartay K каў oase” Te- 
affirmed and extended in the Prttapur case? forcibly distqsses some 
of the incidents of this species of property, but it ecan scarcely be 
concealed that the discussion, if carried to its logical conclusions, 
would practically overrule numerous earlier decisions of the same 
Board. Their Lordships, however, stop short, and these.cases are, 
for the moment, conveniently set aside with the remark’ that in 
all of them the question was as to the succession to the property on 
the death of the Rajahor Zemindar and that the observations in 
some of them must be understood with reference to the question 
which .was then before their Lordships. A similar remark was made 
in the Prafur case? with reference to the decision in Fogandro 
Bhupati v. Nityananda Man Singh* and their Lordships refrain- 
ed from any attempt to explain the anomaly thus introduced— 
the amphibious nature of the property, being regarded as the 
“joint property of the family ” for the purposes of succession, but, 
as the absolute property of the holder for the time being, for all 
other purposes. Some recent decisions in this country illustrate the 
result. Two cases have held that the rule of succession by survi- 
vorship is still a reality—Kals Krishna Sarkar ч. Raghunatha 
Debs ; Nachtappa Chettiar у. Chinnayasami Naicker. Two other 
cases practically treat it as an anomaly, a mere fiction resorted to 
for the purpose of selecting the person to succeed—Ram Doss Mar. 
wart v. Tekatt Braja Behar: Singh" ; Rajah of Kalahast: v. Acht- 
gadu.? 

It must be left to their Lordships of the Privy Council, should 
the question ever arise before them, to decide which of the above 
views is correct. In the meanwhile, having regard to this conflict 
of authorities, it may be permissible to consider which of them is 
more in consonance with the history of impartible estates and with 
the spirit of the long course of judicial decisions relating to them. 





1, (1888) LL.R. 10 A. 272. 2. (1899) LL.B, 22 M. 383. 
8. (1888) LL.B. 10 A at 284. 4. (1890) I.L.R. 18 C. 151. 
5. 908) I.L.R.81 C. 224. 6. (1906) I.L.R. 29 М. 453. 
1. (1902) 6 C. W. М. 879. 8. (1907) 17 M. L. J. 367. 
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* «Kt is stated by Me. Mayne that after the decisions in Sartay 
Kuart’s case? and in the Prfafur case? the rule of survivership ‘is 
a‘ survival from a theoretical co-parcenary’ (Hindu Law, 744. Edn, 
p. 556). And in the recent case of Rajah of Kalahasti у. Achigadu’, 
the learned judges say: ‘It $s a survival, а superstrucfure of . 
which the foundation Nas perished in the course of ages.’ If by 
stateqrents like these, it was intended to imply that before the 
era of judicial legislation by the Anglo-Indian Courts, there 
always subsisted in fact а co-parcenary in respect of these estates, 
we must, with all deference, say that they are historically incorrect. 


The Zemindars have mostly grown ‘out of the ancient Rajahs, 
native leaders and robber chiefs and out of thevarious revenue 
officers both ancient and modern’ (Phillips: The Land Tenures of 
Lower Bengal, Тар. L. L. for 1874-75, p. 96). - Judicial .decisions 
sometimes laid down that the ‘the family in which a title to a 
kingdom exists in one member follows the general law, but it 
follows it in part only, for the succession to a kingdom is an 
exception to it from the very nature of the thing.’—Neelktsto Deb 
v. Beerchunder Thakoor. In an earlier case it was indeed stated 
by their Lordships that ‘ with respect toa Raj asa principality 
the general rule is otherwise (than under the ordinary Hindu law), 
and must be so.—Jaboo Ganesh Dutt Singh у. Maharajah Mohe- 
shur Singh*—but in all the cases that came up before the Courts, 
every peculiar incident of impartible property has been based not 
on the nature of the thing, but on particular customs specially 
required to be proved. The result has been that in the absence 
of or beyond the scope of such special custom, impartible estates— 
whatever their ancestry—have been assimilated to ordinary 
property and subjected to the general law, even in the matter of 
succession. "Thus in the Shtvaganga case? their Lordships, while 
noting that the Zemindari was admitted to be in the nature of a 
principality, proceed on the basis that ‘the rule of succession to 
it is он * that of the general Hindu law * ^ 
* œ with such qualifications only as flow from.the impartible 
character of the subject. And likewise with reference to questions 
of alienation (Sartay Килт case! and  Vidyafurna v. Vidya 
Nidhi.9) 


1. (1888) І. L. B. 10 A. 272. 2, (1907) 17 M. L. J. 867. 
В. (1869) 127Moo, I. A. at p. 540. 4. (1855) 6 Moo. І. A. at p. 187, 
b. (1868) 9 Moo. I. A. at p. 589. 6. (1904) LL.B. 27 Mad. at p. 469. 
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.Herein, 1% appears to us, lies the trueexplanatiog of all*the 
anomalies that. have since arisen in the law on the subject. In 
their true пап re, the possessions out of which modern impartible 
estates have grown were not ‘property’ in law, and much less 
propefty governed by the ordinary law. So far as they were in 
the nature of a Raj, Principality or Chieftaincy, alienation and 
division were out of the question (see Colebrooke’s Digest 
Vol. I pp. 414-9) and such rules as were recogniséd as con- 

trolling the succession ‘are hardly to be claseed with those 
of the ordinary municipal law. * * * The analogy 
only of the ordinary law is usually followed.’ (West and Buhler 
pp. 786-37) The italicsareours. Their incidents belonged to the 
realm of publiclaw. Апа іп the case of the military fiefs and 
even of the estates held by the holders of revenue offices, so lorg as 
their public duties were a reality, the principles laid down by the 
Judicial Committee with reference to Jaghires held of the British 
Government would have applied. “ Although hereditary, (they) 
are not governed by the ordinary rules of inheritance unde; the 
Hindu or Mahomedan law and are subject to the condition of the 
Government's approval of the heir. The same principle which 
precludes a division of a tenure upon death must also apply to 
a division by alienation. Their Lordships are of opinion that the 
tenure is not transferable or saleable in execution of a decree * 
* * * It is quite clear that if the Jaghire were transfer- 
able without the consent of Government either by descent to an 
heir or by voluntary sale or sale in execution or otherwise, there 
would be no security that the transferee would be a proper person 
to discharge the duties in respect of which the lands are held at 
the reduced rent’—Rajah Nilmani Singh v. Bakra Nath Stngh?. 
The indivisibility, inalienability and peculiar descent of these 
estates did not, therefore, originally rest on customs in derogation 
of the ordinary law which would otherwise govern but were in- 
herent in their very nature. Their hereditary character—such as it 
was—had a further peculiarity. They were not like estates of 
inheritance in ordinary property held by a person for himself and 
his heirs; but they were only hereditary in the sense that on the 
death or dismissal of a holder, the successor was selected (where a 
power of selection by a suzerain subsisted in substance or in form) 
or came from the same family. The family slowly came to have 
1. (1882) І. L. R. 9 O. p. 206-7. 
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° antinterest in the estate and in the office, distinct from that of tHe 
holder for the time being—such an interest as entitled its nem bers 
to maintenance out of the estate and possible rights ‘of succession 
to the office—but this represents the stage that had been reached in 
the evolution of hereditary rights and is far from being a mdtlifica- 
tion of co-parcenary right’, for a co-parcenary there never was. Even 
the hal der for the time being was in no sense an owner. 


Such $ was the course of most of the great Zemindaris. Indeed 
this was only What was to be expected; in fact it was a necessary 
stage in politjco-social evolution during an epoch that correspond- 
ed, in a grgat measure, to the era of feudalism in Europe. “ Re- 
garding the feudal tenant as an officer settled on land rather 
than as an owner of the land, we see the fitness of the feudal 
insfitutions * x *.  Bothasto therights and duties 
of the tenanteand as to the transmission (of the estate) by descent 
or otherwise, the efficient performance ofthe services is the first 
condition. Freedom of alienation is always regarded as one of 
thesncidents of full ownership ; but there was no place for it in 
the doctrine of feudal tenancy. * Ы * Even inherit- 
ance by descent can scarcely be called an unqualified right in the 
feudal system. * Е *. A feudal tenancy is not merely 
a possession but an office of trust and confidence. * * т 
The hereditary character of feudal estates had been established on 
the continent * * but still under conditions bearing 
witness to the difference between the tenures of such estates and 
complete ownership. Both on the continent and in England, the 
inheritance of military tenures was governed by a peculiar and 
appropriate rule of its own, the rule now familiar by the name of 
primogeniture.  * * ‘The same reasons which made 
against free alienation of that which was not so much property as 
a post of defence and an office of command were yet stronger 
against dividing it.” (Pollock, Land Laws, рр. 55,56,57). 


In the Ammayanayakkanur case? it was argued on behalf of 
the plaintiff that ‘each palayagar succeeded simply to the manage- 
ment of the estate, that he had no proprietary interest therein, and 
that he was in the position of an office-bearer with the net in- 
come of the Zemindari attached to that office as emolument 
during his incumbency.’ The Court was unable to accept this 





1. (1894) I. L. В. 18 М. 287, 
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theary, but weeventure to think that this pat the case aright? i in ° 
respect of those cases where the Zemindari arose out of an office 
ar dignity. In the words of Sir John Shore, it is only service 
which in the course of time has been converted by usage into 
propefty and inheritance ; but tht conceptions of an earlier period 
were not hampered by the modern notion that every interest must 
be regarded as a species of ‘ property’ vesting in some ‚рч as 
the owner. А 


The position may be somewhat jisa in Сазез wherè the 
family had the estate without any office or prior to the imposition е 
of publice duties on the family. It 15 not meant to swggest that 
{Неге can be or is no instance of non-division or impartibility, 
apart from royalties, offices or military tenures ; but that will be 
impartibility of a very different kind from what is now under- 
stood with reference to the principal Zemindaris. Primogeniture 
in India is almost necessarily connected with ‘public office or poli- 
tical power) A Tarwad is in a sense an impartible estate, but it 
is not the same thing as a ‘ Stanom, and no one thinks of fssi- 
milating Tarwads to the category of ‘impartible property? Where 
the family already owned the property, the rights of the family 
have never been superseded by the special rights of one of its 
members, though from imitation of the ancient Zemindaris or 
from any other cause—unconnected with public functions—the 
family may have long remained undivided (see for instance 
Thakur Durryao Singh v. Thakur Dart Singh.) 


What seemed like primogeniture inisuch cases cannot be regard- 
ed as having involved any diminution of the rights of the rest of 
the family, and the privileges of thehead cannot be truly estimated 
by analogy to those of the Zemindar in an impartibleestate. Com- 
paring a managing co-parcener with a polygar, it was pointed out 
that * the managing co-parcener has no separate property in the 
income of the family estate whereas the polygar takes the in- 
come of the palayapet as beneficial owner for the time being’ 
—Stvasubramanya ч. Krishnammall.? This exclusive interest of 
the Zemindar forms the whole basis ofthe present law as to impar- 
tible property. No theory of regard for the eldest member or for 
the eldest line or of remuneration for the trouble of management 
can explain this circumstance of the superior beneficial right of 


1. (1873) 18 B. L. R. 165 (P. C.) 2. (1894) I. L. В. 18 М, at 291, 
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* one of themembers, but it is intelligible on the basis that when” 
special’ public functions had to be discharged by one mergber, he 
was regarded as having a special control over the incbme from the 
properties that had been given as an emolument for the performance 
of such duties orhad been burdened with such duties. Evers then, 
‘separate possession, buf not separate ownership is the charac- 
teristie of such property. It is the official connection that has 
brought about the change, not a family custom by itself. Impar- 
tible property, @ is said, is capable of being enjoyed only by опе 
at a time, but there is nothing in the nature of the property or in 
the family custom as such that precludes the possibility of joint 
enjoyment.” An office, however, can generally be held only by one 
at a time, ара so also, the property with which itis in any way 
conaected. A family which holds someimpartible property, freely 
divides other properties. In respect of the impartible property 
also, the extinction of the office must let in the full rights of the ` 
family whose general ownership of the properties had never really 
beeg forgotten. The following observations of Sir Henry Maine 
are very apposite in this connection —“ If during the confusions 
of the first feudal period the eldest son held the land for the be- 
hoof of the whole family, why was it that when feudal Europe 
had consolidated itself * * * the whole family did not 
resume the capacity for equal inheritance? * * * "The 
ideas and social forms which contributed to the formation of the 
system were unquestionably archaic, but as soon as courts and 
lawyers were called in to interpret and define it, the principles of 
interpretation which they applied to it were those of the latest 
Roman Jurisprudence. * * * In a patriarchally governed 
society, the eldest son may succeed to the government of the 
agnatic group and to the absolute disposal of its property But he 
is not therefore a true proprietor. He has correlative duties not 
involved in the conception of proprietorship. The later Roman 
Jurisprudence, however, like our own law,looked upon uncon- 
trolled power over property as equivalent to ownership.” (‘An- 
cient Law:’ Ch. VII.) The contact of the refined and the more 
primitive notions had the effect of converting the eldest member 
into legal proprietor of the inheritance. Again, with reference 
to the Highlands of Scotland, the same learned writer remarks ; 
“When called in to determine the legal power of the Chieftain 
over the domains which gave sustenance to the clan, Scottish 
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Jurisprudence bad long since passed the paint at which it could * 
take nofice of the vague limitations on completeness of dóminion 
imposed by fhe claims of clansmen, and it was inevitable, there: 
fote, that it should convert the patrimony of many into the estate 
of one" The courts in India,have fortunately not altogether 
denied the rights of the junior members‘and sunk them into “ the 
priest, the soldier of fortune ox the hanger on of the mansiqn.” 


The permanent settlement was preceded by an infvgstigation 
into the nature of the Zemindar’s rights in Bengal. Some sinter- 
esting bits of evidence and extracts from the conflicting opinions 
of several officers and writers are set out in Harrington's Analysis 
(Vol, IIT) and in some of the Appendices to the Fifth Report. 
The antecedent political history of this side of India was very 
different from that of Bengal; the ideas that had prevailed*here 
for a long time as to property in land were not the same as those 
which the Muhammadan government had early introduced into 
Bengal, and the position of the Zemindar here must, therefore, have 
been essentially different from that in Bengal. Society inethis 
part of the country had not been much influenced by the indivi- 
dualistic forces that led in Bengal to the supersession of the Mi- 
takshara by the doctrines of Jimutavahana—and the relations 
between the Zemindar and the other members of his family might 
Well have been different in the two places. In spite of the view 
taken by the Judicial Committee in the Pr/afore case?, there is no 
denying the fact that the long established consciousness of 
Zemindari families in this Presidency has been that the Zemin- 
dari belongs to the family and cannot generally be alienated away 
by the Zemindar. These are important factors in determining 
the true legal character of impartible property in this Presidency, 
but the tendency to interpret every institution by what are sup- 
posed to be fundamental principles of law, has led to the ignoring 
of such local distinctions. S. V. 

(To be continued.) 


NOTES OF INDIAN CASES. 

Purna Chandra Chatterjee v. Dinabandhu Muker- 
jee.—I. L. К. 34 C. 8z1.—Apart from the diversity of opinion 
among the decisions of the Calcutta High Court itself, it was 
suggested by the referring Bench that there was some difficulty 


1. (1899) I. L. R. M 883. 
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in recbgciling the deci$ions or observations of the Judicial Сот: 
mittee in Batynath Sahat v. Ramgul Singh, Mallikayjur'v. Nar- 
hari,? and Bijoy Gopal Mukerjee v. Krishna Mahtsht Debt? But 
the Full Bench does not deal with these cases at all. On the йез» 
tion of limitation the leagned Judges say that Art. 12 will “apply 
if the sale be regarded as merely irregular or illegal, but that 
Art. x12 will apply ifthe sale be regarded as held without jurisdic- 
tion. The principal question dealt with by the Full Bench is as to 
the effect of a safe under the Public Demands Recovery Act (Bengal) 
on a certificate made under S. 7 of the Act when the notice under 
S. 10 has ngt been served on the debtor. But even this is not defi- 
nitely decjded. The Court iu effect acted on the maxim stare 
decisis though suggesting a somewhat different basis for the view 
gentrally adopted. . 
Gopi Chand Bothra о. Kasim-un-nissa Khatun.— 
I. L. К. 34 C. 836.—This case lays down the law correctly with 


.reference to the combined effect of Ss. 284 and 285 of the C. P. C. 


Ample scope can be given to S. 285 without holding that it takes 
away the jurisdiction conferred by the preceding section. In the 
corresponding section of the new Civil Procedure Rill, it is pro- 
posed expressly to enact that nothing therein shall invalidate any 
proceeding taken by a Court in execution of one of the decrees. 


Jadu Lal Sahu v. Lowis.—I. L.R. 34 C. 848.—'This 
case lays down a very wholesome rule. It is sometimes said that 
а sanction is only a preliminary proceeding and leaves the person 
charged with forgery or perjury free to vindicate himself. This 
is no doubt Zz/ra//y true, but the person who has obtained sanc- 
ction to prosecute another is in practice so able to dominate over 
the other that the latter cannot deal with him at arms’ length. 
Sanction proceedings are, in fact, often taken by private persons 
not in their anxiety to vindicate public justice but to attain their 
own personal ends, and Courts should be jealous of allowing their 
instrumentality to be thus abused. Jt is extremely ‘inexpedient 
that any sanction for prosecution should be granted in respect of 
what happened in the courseof proceedings that are still pending, 
and especially so when it is sought to prosecute a party and nota 
witness. It was argued that the sanction was not likely to be 


l (1896) LL.B, 23 О, 775, 786. 2. (1900) LL.B, 95 В. 337. 
8. (1907) LL.B. 84 C. 839. 
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E керу е Court of Wards. The answer of the learned Judges 
. deserves to be noted : —' It is in vain to say that the Court of 
. Wards is an impartial and guass-public body. It is to the Ma- 
harani’s interest to prevent ап eppeal and so save further expendi- 
* ture in this litigation, and she cannot cfaim any higher position 
than an ordinary suitor merely from the fact that her affairs are 
being managed by officials whose motives are above sttspicion. n 


Jogendra Chandra Sen v. аала ава Khattun. 
—LL.R. 34 C. 860.—This is one of the several recent cases in which 
the Calcutta High Court has laid down that the Ciwil Procedure 
Соде is not exhaustive and that the Court has in varipus matters 
inherent powers independent of the statute. While fully eoncur- 
ring in this general principle, we-doubt the correctness of the 
decision on the facts of this particular case. Two" questiqus were 
raised, viz. (т) as to the power of the High Court to make an 
order as to costs when dismissing an application for leave to 
appeal to the King in Council, and (2) as to the mode of realising 
the costs awarded. As tothe first, the learned judges say that 
‘there isan inherent power in the Court to make an order as to costs 
as it did in the present case.’ With deference, we must say that this 
general proposition is by no means beyond doubt. (See Guardians 
of West Ham Union v. Churchwarden, etc., of St. Matthews’, and 
the cases cited by SIR E. CLARKE arguendo.) 


We are unable to see why the Court should not have beld that 
the costs were properly awarded under S. 218 of the Code. No 
_ doubt it occurs in Part I of the Code relating to ‘suit,’ but this 
circumstance, we think, cannot restrict the generality of the 
language of the section which authorises the Court to award costs 

* when disposing of any application under this Code.’ 


As to the second question the learned Judges say that, ‘ by 
analogy to S. 583, the proper Court to execute the order is the 
lower Court. Weare unable to see that there is any analogy 
between the present case and the cases provided for in S. 583. The 
express provision made in Cl.(#) and in the concluding portion of 

_ S. 612 would seem to bein some measure antagonistic to the view 
taken by the learned Judges of the Calcutta High Court. Where 


1. L, Е. (1886) А, О, 477. 











the wiles contemplated by S. D T AAE ai ба, the proper: * 
course may, perhaps, be that the application for execution should be 
made to the High Court itself, treating the order as a decre made 


by it (see the last para. of S. 220) and the matter may thence «be 
transferred to the lower Court under S 223, Cl.(d) or, as provided" 


in the same section, the High Court may, of its own motion, send 
it for Sepon to the lower Court. 


Dilda? Ali Khan v. Bhawani Sahai Singh. —I.L.R. 
34 C. 878.—The*Civil Procedure Code, S. 220, leaves the ques- 
tion of costs to,the discretion of the Court. But this discretion is 
to be exercised inlaccordance with well-understood principles, and, 
whenever any matter of principle is involved, an appeal will lie on 
a question of costs. Two well-known rules are, that costs should 
genefally follow the event, and равен £o costs can be 
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decree, the 


and, therefor e 
costs up to that stage should ordinarily be borne е/рагйез 
themselves ; one of the parties will be directed t sts of 


the other only in cases of unnecessary or unjustifiable opposition. 
The costs incurred, after decree, in actually carrying out the parti- 
tion must be borne by all, whether parties or not, who benefit by 
the partition, iu the. proportion of their respective interests. The 
cases do not, however, point out how a binding order as to costs is 
to be made against a person who is nota party, and how such 
costs are to be realised—Cf. Клее” Pal v. Khelal Kristo.3 


Naba Kumari Debi v. Behari Lal Sen.—I. L.R. 34 
C. 902 (P. C.).—The judgment of the Privy Council in this case, 
reversing the concurrent decisions of the Courts below, must be 
understood with reference to the facts of the particular case, to 
avoid bringing it into conflict with the principles laid down by the 
same Board in other cases; for instance Mayands Chetts's case.? 
It is hardly likely that in the present case their Lordships would 
have come to the same conclusion if theorigin of the tenancy had 





1. (1894) I. L. R. 21 О. 904. 3. (1903) I. L. В. 27 M. 291, 
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been known. Now that the Estates Land В has been passed, thee 
questiqn is of little practical importance so far as this Presidency 
is concerned? ` . 5 
. ° Balaram v. Mangta Dass.—I. L. R. 34 C. 941—It isa 
pity fhat the Special Bench had no opportunity to express its 
opinion on the question of Hindu Law réferred to it. The effect 
ofthe new Limitation Bil, when passed, may be to revive the 
reference on the restoration of the suit. Coming row fo the 
points actually decided by the Special *Bench, we rather feel 
inclined to agree with Woodroffe J. that in thecircumstances of 
the case the plea of limitation should not have been allowed to be 
raised. We do not quarrel with the conclusions of Mookerjee J. as 
to the combined effect of S. 4 of the Limitation Act afd Ss. 542 
and 584 of the Code, but there is much,force in the remask of 
Woodroffe J. that he was not ina position to say that the matter 
was one which could not be affected by any question of fact. 


Girraj Singh v. Mul Chand.—I. L. К. 29 A. 627.—It 
is not;:easy to see what exactly is the view taken by the learned 
Acting Chief Justice as to the mutual legal :elationship of the 
parties in this case. A wants to borrow money from B, but B 
refuses to lend except on a bond executed by С. С accordingly, at 
A's request, executes the bond himself, takesthe money from B, 
and pays it over to 4. Several bonds are given by C to Bin 
renewal of this original one. The renewals are made at 44's 
request and as between A and С, the former undertakes to dis- 
charge the bonds when they fall due. At last B sues C for the 
sum due, and there is a compromise decree, the amount of which 
(we may leave alone minor complications of partial payment, 
deaths of parties, etc.) is paid. С now sues 4 to recover the 
amount paid to discharge the compromise decree. What is the 
relationship between the parties ? One view was ' presented in the 
plaint itself—and, right or wrong, that is intelligible—that the’ 
bonds were executed by C to B as surety for A. То this it was 
replied—and this was accepted by the Subordinate Judge—that 
as the payment by С, the surety, was made after B's remedy 
against A (the principal debtor) had become barred by limitation, 
it was a gratuitous payment for which 4 cannot be held liable. 
The High Court took a different view—and this part of it is 
intelligible—that C was himself the principal debtor and that 4 
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° “pas до party to the loan tamaddun between B and C. What 3 is 
the result’? C will in turn be the creditor of 4 and must recover 
on the implied contract to repay the loan. What then is the rele- 
vancy of the suit between B and C and the payment therein ? 
Str George Knox A.C J. refers fo Leake on Contracts andeZ emis 
у. Campbell’ to imply adebt due from 4 to Con account of Сз 
payment to B and he also refers for the same purpose to S. 70 of the 
Contfact Act. This introduces an inconsistency. С pays B not 
for A, ЫЙ because C himself was under an obligation to B; and 
it is not in any “sense true to say that A had the benefit of C's 
payment to B, for ex hypothesi A was under no liability to B. 
No doubt 4 had some benefit from the original loan by В to C, 
but this is not the point under S. 7o. 


„ Тһе judgment of Askman J. proceeds on the theory ofa 


contract of indemnity. After stating that C was not discharged. 


by the failure of B to sue 44—implying thereby that the compro- 
mise іп the former suit was not improper—the learned judge 
proceeds: “ the evidence leaves no doubt whatever that the money 
was borrowed by Umrao Singh (C) from Udat Ram (B) for 
Mulchand's (A) benefit and at his request, and that the bonds 
were renewed from time to time at Mulchand's request. It is 
further proved, in my opinion, that Mulchand undertook to dis- 
charge the bonds when they fell due ; that is, he undertook to 
indemnify Udai Ram. The evidence discloses both an express 
and implied contract to hold Umrao Singh free from liability un- 
der the bonds.” (See illustration to S. 124 of the Contract Act). The 
question of the propriety of the compromise in the former suit 
will then be relevant under S. 125 (3) of the Indian Contract Act. 


Angora Kunwar 7. Babu.—I. L. R. 29 A. 638.—We are 
glad that in this case the learned judge refused to apply in this 
countiy the ruling of the Court of Appeal in England in Jn re- 
Coles and Ravenshaw.* In the English case two of the Lords Jus- 
tices regretted that the authorities did not leave them free to decide 
according to their own judgment. Cozens-Hardy. L.J. began his 
judgment with the following observations :—“ I regret that I 
feel obliged to arrive at the same conclusion. Ifthe matter had 
been free from authority, I should have preferred, in a case where 
there had been an honest mistake by the legal adviser of a party, 





1. (1849) 8 О.В. 646. 2. (1907) 1 K. B.1, 
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апа nothing hgs taken place since the omer appealed араш. s 


which wquid make it unjust for the Court to interfere or for ‘which 
costs would not be an adequate compensation, to hold that the 
Court would be justified in giving special leave to appeal.” The 
language of S. 5 of our Limitation Act is somewhat wider 
than that of the Rule which had to be applied by the Court of 
Appeal, and it would hardly be reasonable to hold that a cage fal- 
ling within S? 14 would not fall within the discretion given to 
the Court under S. s. See per Ser Arnold White, C.F. in Kighil- 
appa Naicker v. Катапијат Pillai? , Sitaram v. Nimóa?. Cf. also 
Hira Lal v. Badridas.? The discretion must be eXercised with 
reference to the circumstances of the country and the gerferal habits 
of its litigants. The following remarks of Collins M. R. inthe same 
case may also well be borne in mind :—“ Although I agree that 
a Court cannot conduct its business without a Code of procedure, 
I think that the relation of rules of practice to the work of justice 
is intended to be that of handmaid rather than mistress, and the 
Court ought not to be so far bound and tied by rules which gre, 
after all, only intended as general rules of procedure as to be com- 
pelled to do what will cause injustice in the particular case.” 4‘ If 
the person who isasking for leave to appeal after twenty one 
days is only asking for what is just, why should not he have it?” 
(per Bowen L. J. in In re Manchester Economic Butlding Soctety.*) 


Channu Lal v. Asharfi Lal.—I. L. R. 29 A. 649.—In 
this case the learned judge observed that if the matter were res 
integra he would “ possibly be inclined to hold that the agreement 
is not a valid one, not having been made in writing and signed 


. and filed as provided for by S. 28 of the Legal Practitioners Act.” 


The agreement was that the pleader’s fees in cases conducted by 
him for a client were to be set off against a loan that had been 
given by the client. ‘This, the learned judge considered, was an 
agreement “ relating to the manner in which payment for future 
services was to be made.” ‘The authority in deference to which he 
upheld the agreement was Raziuddin v. Karim Baksh^ according 
to which Ss. 28 to 30 of the Legal Practitioners Act were meant to 
strike only at those agreements “ which relate to the payment of 





1. (1901) I. L. Е. 25 M. at p. 178. 2. (1887) I. L. В. 12 B. 820. 
8. (1880) 1. L. R. 2 A. 792 (Р. О.) 4, (1888) 24 Oh. D. 488, 
5. (1890) I. L. R. 12 A. 169. 
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remuneration in excess of and apart from the amount allowed in 


the taxation.” But a different view has been taken as tathe effect - 


of these sections in Subba Pillar v. Ramasamt Atyar. According 
to the ruling in this latter case the agreement will be altogether 
invalid, and a Court bound by that ruling would probably fiave to 
decide that in the circumstances of the case under notice the piea- 
der was not entitled to the set off claimed. Of course, the case can- 
not ‘be tought under S. ттт, C. P.C., because the pleader's 
claim is not fos an ascértatned sum but can only be for reasonable 
remuneration for the services rendered by him.—Rama v. Kung? 
and Krishnasami v. Kesava.? 


Ramachandra Das v. Joti Prasad —I. L. R.°29 А. 
675.— The action of the lower appellate Court in this case rightly 
astónished the learned judges. “ Undue haste and disregard of 
the law"—especially in matters of procedure— are still not uncom- 
mon in the mofussil, and the prevalent demand for rapid disposal 
is not altogether wholesome in its effects. ‘The provisions of the 
Code as'to minors are not worked in their true spirit. The persons 
at whose hands a minor litigant is likely to have the best protec- 
tion are not ready to undertake the thankless task ; and Courts 
are almost, of necessity, tempted to regard the appointment of = 
guardian as a mere inconvenient formality. It is not possible foi 
a minor, when he comes of age, to get a decree set aside merely or 
the ground that his defence was not conducted in the best manner 
possible, and this makes the responsibility of the Court all the 
more heavy. The observations of the learned judges in this case 
and of Bhashyam Atyangar J. in Doraswamt Pillai v. T, hungasamt 
Pillas* are well worth attention. 





SUMMARY OF ENGLISH CASES. 
Howatson v. Webb. [1908] 1 Ch. т. [C. А] 


. Deed—Misrepresentation as to contents and not as to nature of 
transachon—E xecutant neither illiterate nor Mind —Pleaof * non est 
factum, т. e., that the deed ts void— Matntainability. 

The Court of Appeal affirmed the decision® of Warrington J. 
(1907) 1 Ch. 537. 


1. (1908) I. L. R. 27 M. 512. 2. (1888) I. L. R. 9 M. 875. 
9. (1890) I.L.R.14 M. 63, 4. (1908) I. L. В. 27 M. 377. 
b. бев 17 M. L. J. 268. 
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„ Á Dictum of Swinfen Eady J. in Bagot ve C. hapman doubted. qn 
Quire.— Whether the authorities relating to the plea поп est 


factum apply in favour of persons other than the illiterate or the 
blind. 
e 





In re Salaman.—De Pass v.‘Sonnenthal. 
[1908] т Ch. 4 (C. А.) 

Will—Construction—Bequest in favour of children “ ifai 
Applicability in favour of children “ en ventre sa mgre.” 

Reversing the decision? of Kekewtch J. in (1907) 2 Ch 46, the 
Court of Appeal keld that where a testator bequeathed а portion of 
his property in favour of his grand-nephews “ born before the date 
of this my (his) will,” a grand-nephew who was only es ventre sa 
mere at that time was entitled to the bequest. Е 


[Observations of the House of Loids in Villar v. Gilbey? 
to the effect that “а сыеп venire sa mere is to be treated as а 
child born where such a construction of the will is necessary for 
the benefit of the child ” followed.] 2 


——— 


Jenkins v. Price. [1908] x Ch. 10 (C. A.) 


Landlord and tenant—Tenant’s covenant for personal residence— 
Assignment of lease to a Limited Company Validity of. 


Where a tenant “ covenants that she will not assign (the lease) 
without the consent of the lessor unless such consent should be 
unreasonably withheld, and also that she will reside on the 
premises and personally conduct (the) business" she cannot 
assign the lease toa Limited Company, it being “ obvious that a 
Limited Company cannot perform that covenant " (viz, that regard- 
ing personal residence). 


[Decision of Swnfen Eady J.* reversed.] 


Without expressing any opinion on the other points the Court 
of Appeal decided the appealou the question of the tenant’s covenant 


for personal residence, and asthe pointwas newly taken only in the 


Court of Appeal, they ordered each party to bear his own costs 
throughout. 





1. (1907) 2 Ch. 222 at рр. 227 and 228. 3. 17 M. L. J. 870. 
3. (1907) A. C. 189. 4. (1907) 2 Oh. 229. 
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e °..° , Corsellig v. London County Council. 

. [1908] х Ch. 13 (C. A.) Se 
Street—Dedtcation of a part— Validity. E С 
The judgment of Neville J. іп (1907) 1 Ch. 7041, was affirmed, 

by the Court of Appeal on the ground that the evidence sHowed 
that plaintiffs were purchasers for value without notice of dedica- 
tion of«the suet and were therefore entitled to succeed. 
In re Bayley Worthington and Cohen’s Contract, 
[1908] 1 Ch. 26 (C. A.) 


Setilemqu— Protectors of — Death of some protectors appointed by 

the selllor— Power to appoint, given by seitlor— Power not exercised — 

Validity of survivor's acis—Ftnes and Recoveries Act, 1833 (3 & 4 
Wilt. 4, C. 74, Ss. 22 and 32.) 

* Where two persons were appointed protectors with no provi- 
sion for appointing successors and with no reference to survivorship 
a survivor possessed under tbe Act of 1833 (3 & 4 Will 4, C. 74, 

„Ss. Ж and 32) all the powers of a protector.” Even where the 
settlor clearly expressed his wish “ to the intent that tlie full number 
of three must be made good” by the exercise of the power given by 
him to the survivor of filling up vacancies on death or relinquish- 
ment of some of the protectors and the survivor did not so fill up 
the vacancies .—He/d that the exercise of the power was only 
directory and that the acts of the survivor alone were legal and 
valid. 





In re Hazeldine's Trusts. [1908] 2 Ch. 34 (C. А.) 

Mortgage—M or tgagee's action barred by limitation — Payment by 
trustees of mortgagors, into Court, of money realised by sale of mort- 
gaged property—Right of morigagee io be pad thereout. 

Where a mortgagee’s suit to enforce a mortgage is dis- 
missed on the ground of limitation, rightly or wrongly, and no 
appeal is preferred, the mortgage is then extinguished for all 
purposes, and the mortgagee has thereafter no kind of equity in his 
favour to be treated as mortgagee in any proceedings. Decision of 
Warrtngton J. in (1907) т Ch. 686? reversed by the Court of 
Appeal on the ground that the dismissal of mortgagee's suit was 
not noticed by the Judge. 

1 17 M. L J.272. 2. 17. M. L. J. 370. 
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Pes Farwell L. J.—'* Trustees holding property on trüst for a 
«lass of individuals are not like executors in whom the testator’s 
eestate is vested for the purpose, and with the paramount duty, of 

payifig his debts. The trustees*have nothing to do with the debts 
of their 65: que trust, not being ‘charges on his interest 
in the trust estate, and cannot set up against their westigue 
trust апу fus tertit, and least of all when such fus requires 
the waiver (on the beneficiary’s part) of tHe Statuseof Limitations. 
And ifthe trustees cannot doit, neither can the Court. The 
Courts in the administration of the usual trusts for the beneficiaries 
have neither duty nor power to compel such beneficiaries to pay 
their unsecured debts, even if not statute-barred, and still less to 
order such beneficiaries not to plead the statute ; nor have any of 
their unsecured creditors any ‘focus stand?’ aM coal 09 
their appearance tn such suits” 


Challoner v. Robinson. [1908] 1 Ch. 49 (C. А.) • 
Distress—Rents due from lessee—Goods of under-lessee—Ltabt- 
lity to distress. 


“ By the common law a landlord is entitled to distrain upon 
goods upon the demised premises without reference to the owner- 
ship of the goods. This is the general rule; but it is subject to 
certain exceptions which are as well established as the rule itself. 
Any man claiming the benefit of one of these exceptions must 
satisfy the Court that his casefalls within the exception....Now 
in the leading case of Simpson v. Hartopp? — Willes, CJ. laid 
down the exceptions with great accuracy and the words used 
by him must be taken to define and limit the exceptions pre- 
cisely. The only one material for this appeal is the second, 
namely, * things delivered to a person exercising a public trade, 
to be carried or wrought, worked up, or managed in the way of 
his trade or employ.) " So held by Lord Herschellin Clarke v. 
Millwall Dock Co. So “goods sent to a factor or to an 
auctioneer are thus held protected. ” 

Where toa Club established for the exhibition and sale of 
pictures, but owned by one person only (here, the sub-lessee) and 








l. (1903) 1 Oh. 235. 2. (1744) Willes 512. S. C. 1.8m. L. C. p. 437 (11th Edn.) 
3, (1886) 17. Q. B. D. 494. 


[Zy re Lloyd: explained and diginguished.] ..° ° 
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* conductiyg its business through а Committee, called the Picture 
Committee, pictures were sent by owners for exhibition and sale: 
Held whether the pictures were sent to the sub-lessee or to the 
Picture Committee, neither of them could be said to “ manage,? 
which is almost equivalent to “ dispose of” or “то carry of any 
trade or business withinthe meaning of the exception," and that 
the pictures were distrainable for the rent due by the land-lessee. 


i jOTTINGS AND CUTTINGS. 

The Court Fees Act and. the recent Privy Council Case.—We 
invite the attention of our readers to the decision of the Judicial 
Committee in Bibs Phul Kunwar v. Ghanshyam Mtsra* in which 
it was held that the plaint in a suit under S. 283, C. P. C., is charge- 
able with a Court fee of only Rs. 10. under Art. 17 of Schedule II 
of the Court Fees Act. 

This decision of the Judicial Committee well illustrates the 
bad drafting of an Act which is of such vital importance to suitors 
as well as Government, and the hardship which an Indian suitor 
labours under in getting redress. No other country in the world 
can afford an illustration of a dispute as to the price to be paid 
by a suitor for getting redress on the merits. Cases are very fre- 
quent in this country where a poor man has been denied justice 
by an unjust and wrongful construction placed by the Courts of this 
country upon the ill-drafted sections of this Act. Weare glad 
that the plaintiff in this case had purse deep enough to fight out 
the preliminary question of Court fee upon principle and take it 
to the Higbest Court of Appeal for this country. But the price 
paid must have been enormous. Such is not infrequently the cost 
which a party in this country has to incur before he can get a hear- 
ing on his case. One can hardly appreciate justice administered 
upon this footing. 

Coming to the question raised in the case their Lordships 
afirm the general principle that the value of an action, for 
purposes of Court fees, is its value £o the fja:mif. Thus it is 
pointed out that in a suit under S. 283, C. P. C., the amount 
of the execution may be Rs. 10,000, but the property to which 
the suit relates may be worth only Rs. 1,000. “It is only if 
the execution debt is less than the value of the property that 
its amount affects the value of the suit.” This is the principle 





1. (1907) 17 M. L. J. R. 618. 
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adopted by the Madras High Court én recent cases. * (Gee * 
Rama krishna Reddi v. Kottakota Reddi.*) The actual decision 
in the case settles а point over which there bas been a conflict of 
gulings in India. ‘Their Lordships also indicate that the Court 
fee nfüst be levied with reference to what ‘in effect’ is the claim 
made in the suit, regardless of its form. ° 

While we congratulate the Lords of the Judicial Committee 
for the decision on the question of general principle 5nvolVed i in 
the construction of Art. 17, Sch. II, of the Court ees Act, we сап- 
not congratulate them upon their decision on the question of costs. 
We can hardly follow their reasoning in not awarding full costs to 
the successful appellant. It is said that the appellant contributed 
to mislead the courts by wrong arguments. We fail tô see why 
Courts of law exist if not for taking a right view on ques- 
tions of law. It is the duty of Courts to decide rightly upon 
questions of law. If the Courts take an erroneous view ôf law 
and the appellate Courts have to set them right, is ita right 
principle to deprive the successtul party of his costs becauge he 
presented no arguments to the lower Courts or presented wrong 
arguments ? Again, where questions of Court-fee are involved 
and there are conflicting decisions of the High Court, the parties 
and their pleaders as far as possible submit to the decision 
though erroneous. It isonly when the fee thus payable is high 
and the party considers it too much for the actual rights involved 
that he thinks of seeing whether he cannot getthe case out of 
the groove of conflicting decisions and bring it within some 
Section or Article of the Act which may ride clear of the 
conflict. No one who is outside this country can appreciate the 
difficulty which practitioners feel in advancing arguments before 
Indian judges, especially when there is a conflict of decisions, and 
that upon questions of Court-fees. The arguments of the successfnl 
litigant in this case before the High Court afford a good example. 
Why when the decision of the High Court is erroneous and the 
pirty unsuccessful ultimately contributed to it by raising the con- 
tention, the successful party has not toobtain his costs in setting it 
aside, one can hardly see. But this is only in harmony with 
the justice administered by the Judicial Committee in recent days 
which can only be relative to the justice administered now-a-days 
by the Indian Courts themselves. 

1. (1906) Т. L. В. 80 M. 96 (Е. B.) 
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© +Беўозуипе Money without a И/зїлєзз or Receypt.—-An Irish К 
farmer At a fair, not wishing to carry £ 100 in his pocket, left it 
in charge of the landlord of the public-house. When he ieturned 
soon after, the landlord denied he had ever received any Stich. 
money. Curran was consulted as to the best remedy. Heetold 
the farmer to take a frifnd with him, and go and speak very 
civilly £o the landlotd, and say he was convinced he must have 
left Z*1oo with some other person, and leave another £ 100 with 
him. , The farmer did s», but could not see what use this could 
be. On further consultation, Curran advised him to go by himself 
to the landlord and ask for the Z тоо; and the farmer did so and 
received the*money. But he said he was no better off, for that did 
not bring back the first £ 100. Curran then advised the farmer to 
go again with his friend who witnessed the deposit ofthe second 
£ тоо, and ask him for the £ 100 he saw him leave. The wily 
landlord saw he was taken off his guard, and gave up the first 
6 100,so that the farmer joyfully went and thanked his counsel 
for the success of this stratagem. 

` PT 

A grateful Client confiding Secrets—O’Connell said he was 
once counsel for a cow-stealer, who was clearly convicted, the sen- 
tence being transportation for fourteen years. At the end of that 
time he returned, and meeting O'Connel, began to talk of the trial. 

O’Connel asked him how he always contrived to steal the fat cows, 
to which he gravely replied: **Why, then, I’ll tell your honour the 
whole secret of that, Sir. Whenever your honour goes to steal a 
cow, always go on the worst night you can, forif the weather is 
very bad, the chances are that nobody will be up to see your hon- 
our. The way you'll always know the fat cattle in the dark is 
by this token—that the fat cows always stand out in the more ex- 
posed places, but the lean ones always go into the ditch for 
shelter.” “ So,” said O'Connell * I got that lesson in cow-stealing 

gratis from my worthy client.” 


as 


A Fudge threatening to commit Curran. Curran, the Irish 
Counsel, offended Justice Robinson. “Sir,” exclaimed the judge, 
in a furious tone, “ you are forgetting the respect that you owe to 
the dignity of the judicial character.” “ Dignity! my Lord ” retort- 
ed Curran, “upon that point I shall cite you a case from a book of 
some authority with which you are perhaps not unacquainted. A 


qe 


be 
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poor Scotchmgn, upon his arrival іп London, thinkiyg hinaself* 
infsulted by a stranger and imagining that he was the Stronger 
man, resolved to reseut the affront, and taking off his coat, de- 
Jivtred it to a bystander to hold; but having lost the battle, he 
turned to resume his garment, when he discovered that he had 
unfortunately lost that also—thet the trüstee of his habiliments 
had decamped during the affray. So, my Lord, when the person who 
is invested ‘with the digmty of the judgment-seat, lays it" aside 
for a moment, to enter into а disgracefut persogal contest, it is 
vain, when he has been worsted in the encounter, that he Seeks 
to resume it—it is in vain that he endeavours to shelter himself 
behind an autbority which he has abandoned.” The Sudge cried 
out : “ If you say another word, Sir, ГР convict you.” “Then, my 
Lord, it will be the best thing you'll have committed this year. ” 
The Judge did not keep his threat ; he applied, however, to his 
brethren to unfrock the daring Advocate, but they refused to’ 
interfere, aud so the matter ended —PAslep’s Curran. 


ы . 


A Sergeant Incapable of putting a Wrong Question to Wstness.— 
In the Court of Common Pleas, on the trial of Thertell у. Beams, 
Mr. Sergeant Taddy was examining a witness and asked him a 
question respecting some event “ that had happened since the 
plaintiff had disappeared from that neighbourhood.” Mr. Justice 
Parke immediately observed : “ That isa very improper question 


and ought not to have been asked." “ That is an imputation ” 
replied the Sergeant “to which I will not submit. I am 
incapable of putting an improper question to a witness.” “ What 


imputation, Sir?” enquired the Judge angrily? "I desire that you 
will not charge me with casting imputations. I say that the 
question was not properly put, for the expression ‘disappear’ 
means ‘ to leave clandestinely. ” “Isay,” retorted Serjeant Taddy, 
«that it means no such thing. “І hope,” rejoined the Judge, 
« that I have some understanding left and, as far as that goes, the 
word certainly bore that interpretation, and therefore was im- 
proper? “TI never will submit to a rebuke of this kind." “That 
is a very improper manner, Sir, for a counsel to address the Court 
in. “And that is a very improper manner for a judge to address 
a Counsel in? The judge rose and said with great warmth, 
“I protest, Sir, you will compel me to do what is disagreeable 
to me” “Do what you like, my Lord.” “ Well,” said 
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* Mr, Justice Parke, resuming his seat, “I hope [shall magifest 
the indulgence of a Christian Judge.” " You may exergise your . 
indulgence or your power іп any way your Lordship's discretiqn 
may suggest; it isa matter of perfect indifference to me."* MT 
have the functions of a Judge to discharge, and in doing so $ must . 
not be reproved in this*sort of way." “And1”, replied the un- ө“ 
daunted Serjeant, “ havea duty to discharge as Counsel which I shail 
discharge as I think proper, without submitting to a'rebuke trom 
any quarter.” „ Anxious to terminate this dispute, in which the 
diguity of the Court was compromised, Mr. Sergeant Lens rose to 
interfere. “No Brother! Brother Lens,” exclaimed Mr. Sergeant 
Taddy, “I must protest against any interference.” Sergeant 
Lens, however, was not to be deterred from effecting his intention, 
and, addressing the Bench, said : ‘ My brother Taddy, my Lord, 
has been betrayed into some warmth.” Here he was stopped by 
Sergeant Taddy seizing him and pulling him back into his place 
“I again,” he exclaimed, “ protest against any interference оп my 
account—I am quite prepared to answer for my own conduct.’. 
“MY brother Lens, Sir", said Judge Parke, © has a right to be 


heard.” “ Not on my account ; І am fuily capable of answering for 
myself? “Has he not а right to possess the Court on any subject 
he pleases ?” “ Not while I am in possession of it,” retorted the 


undaunted Advocate, ‘‘and am examining a witness.” Mr. Justice 
Parke, then, seeing evidently that the altercation could not be 
advisably prolonged, threw himself back into his chair and was 
silent.—2 Law and Lawyers, 357. 


ats 


Mr. Counsellor “Therefore ”— Serjeant Kelly, of the Irish bar, 
had an inveterate habit of drawing conclusions directly at 
variance with his premises. In consequence of this peculiarity he 
was called “Counsellor Therefore” Curran said he was a 
perfect human personification of a лон sequitur. One day, meet- 
ing Curran near St. Patrick's, he said: “ The Archbishop gave 
us an excellent discourse this morning. It was well written and 
well delivered. Therefore I shall make a point of being at the 
Four Courts tomorrow at ten.” His speeches to the jury were 
interminable. He would say: ‘This is so clear a point, gentle- 
men, that it is paying your understandings but a poor compliment 
to dwell on it even for a moment. Therefore I shall now proceed 
to explain it to you at greater length.” While the Court tittered, 
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the Serjeant was wholly unconscious of these feats of, his sown 
genius far inconsecutiveness. а 

Е "m 

. "Leading Counsel E king out an Income.—In ancient Rome, in the 
first century, some unscrupulous ‘Advocates had an ingenious way 
of making money. Pliny the Younger tells this story of his rival 
Regulus, whọ was a prosy and fawning time-server, but enjoyed 
a large practice. This Regulus hearing that Verania, the wife of 
Piso, was on her death-bed went and called upom her, though he 
knew she hated him, and that her husband had been badly used 
by him. Regulus professed to be greatly concerned ; asked her 
the day and hour of her birth, and with many contortions and 
grimaces of sympathy said he would calculate her nativity. He 
told her she was in a critical state, but he would consult a sooth 
sayer for her—one he could really trust. He soon zeturned with 
the best of news, so that the poor lady in her joy called fòr her 
tablets to put down this kind friend for a large legacy. Of course 
she soon got worse, and with her dying breath she charged him 
with perjury, but the legacy held good. This Regulus knew 
anothe: dying person, of Consular rank, whose case he pretended 
to interest himself in, and after working on the invalid's credulity, 
and beseeching the doctors to prolong his life, also got a legacy 
put down to him ; immediately afterwards he told the doctors it 
was useless to prolong life, and an easy death was what they 
should now give him. Pliny says that this Regulus accumulated a 
fortune of nearly half a million by such dishonorable artifices. 


т + 

Counsel and Judges remembering their Clients’ Cases.— А 
Counsel’s head is very much like a caravanserai. It is full for a day 
or two of the minute details of the cases in which he is concerned 
on the one side or the other, so that during an argument all these 
particulars are in full view, and at the fingers’ end, whenever the 
turns of the case require them to be made available. But after 
the case is decided, a clean sweep is made, and both Counsel and 
Judge utterly forget in a few days the whole budget of facts they 
were so familiar with for the while, and fresh cases and particulars 
displace the preceding ones. One day, in arguing a case in the 
House of Lords before the Lord Chancellor Cranworth, Lord 
Brougham and Lord St. Leonards, a Counsel in answering a 
difficulty put by the Court, exclaimed : ‘‘That point was settled 
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*in' the cage of | Fonas v. Smith’ Onegof your Lordships (Lord 


Brougham) who decided it will, no doubt, very well recollect how 
that very point was raised and десей two years “ago. » Lord 
Brougham at once retorted : “ God forbid that my head should be 
filled. with such rubbish! I remember nothing at all aboħt it. 
Let us hear what it was '" 

Ms. Bethell and Sir F. Kelly were fighting a case before a 
Vice-Chanckllor, and discussing what was thought at the moment 
to be quite a new point? but which had, in fact, been settled by the 
House of Lords only the previous year, and in which also both of 
those Counsel’ had been engaged, and which was so remarkable 
that both might be expected to have recollected it. But neither 
Counsel referred to the prior case. After the argument was over, 
Mr. Bethell being reminded of the former case, and how thorough- 
ly it would haye borne out his argument if he had remembered 
it, exclaimed : “ Well, no doubt that case was just in point! It 
only shows what a rogue that Kelly was not to allude to it, and 
wha$ а fool I was not to think of it.” 


+ 
+ ж 

* I have gust One Word More.”—Sir Fitzeroy Kelly, the last of 
the Chief Barons, when at the Bar, though an Advocate of a most 
deferential and winning address, was often obliged to continue his 
argument rather longer than some of the by-standers wished. 
One favourite little artifice, when he was just expected to соп. 
clude, was this: “ I have just one word more to add as to the last 
point.” When he used this expression the one word almost invari- 
ably extended to half an hour, and sometimes half of that again. 


The Younger Pliny, who was a leading advocate at Rome 
towards the end of the first century, plumed himself on once 
making an adroit hit on the abuse of the above phrase. He was 
defending Varenus, who was accused of peculation ; and Julius 


"Africanus, the prosecuting counsel, who professed to have discover- 


ed fresh evidence, was more than usually tedious. After being 
told the time allowed him was “up,” he added: “І beg your 
Lordship to permit me to add just one word.” He was permitted, 
and used a good many empty words, and when Pliny was expected 
by an excited audience to make a long reply, һе merely said: 
* I should have replied if my learned friend had added just that 
‘one word? which, no doubt, would have contained all his new 


4 
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matter, but д5 he did not add it, I have nothing tp answet."* 
. Pliny says, all in Court thought this an admirable apdlogy for 
polding his tongue, and it ‘benefited his client greatly. 


ЫЫ x" * 

^4 Gratuitous Opinion by Ceunsel.—Mr. Fazakerly, an eminent 
Counsel, was once stopped by a country gentleman, a neighbour, 
who asked him about some point then very important to а, and 
got the opinion verbally. Some time after, the gentleman called 
on the Counsel and said he had lost £ 500 by hi$advice, at it was 
a wrong opinion. 'The Counsel said he bad mever given an 
opinion, and, turning up his books, said he was confident of that. 
Being reminded that it was given during a drive the geighbours 
had some Summer’s day near Preston, the lawyer replied: “ Oh 
I remember now, but that was only my travelling opinion: and 
to tell the truth, neighbour, my opinion is never to*be relied upon 
unless the case appears in my fee book." 


* 
ж * 
е 
Counsel dropping hts H’s.—A Counsel who notoriously dis- 
regarded the letter H, was making a motion in the Court of 
Exchequer one day and spoke “ ‘igh-bailiff’.” Baron Alderson 


said: “Ihave often heard of bum-bailiff, but never heard of an 
eye bailiff before ” 


On another occasion, a leading counsel, who was notorious 
for his Cockney dialect, had been arguing at great length, when 
his junior rose and said: “ My Lords, considering the length of 
my learned leader’s address, I will not weary the Court with any 
remarks except only to add the H's. 

"V" 

A Counsel who could neither Write nor Speak.—The King was 
reported to have enquired as to the fittest person for Judge in a cer- 
tain vacancy caused by the Vice-Chancellor Hart being made 
Lord Chancellor of Ireland, and His Majesty was told that the 
soundest lawyer practising in any of the Courts wasa gentleman 
who unfortunately could neither write, nor walk, nor speak. This 
was said in allusion to Mr. John Bell's peculiar handwriting, his 
lameness, and his northern accent. Sir L. Shadwell was appoint- 
ed on that occasion, on account of his politics being suitable. 


* 
*» 
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2774 Counsel combining to put down а Sentos.—Mr. Leck 
hart, the Scotch Dean of Faculty, being insolent to the members 
of the bar, four junior advocates, of whom Wedderburn was one, 
entered into mutual engagement that one of them who first Bad, 
the opportunity should resent {Ме arrogance of the Dean" and 
publicly insult him. It was a mere accident that the opportunity 
occurred to Wedderburn who certainly made good use of it. 
Wedderburn, being opposed i in the Inner House as Counsel to Lock- 
hart, and being called by him a “ presumptuous boy” experiencing 
from him even, more than his wonted rudeness and supercilious- 
ness, thus began: “The learned Dean has confined himself on 
this occasion to vituperation ; I do not say that he is capable of 
reasoning, but if tears would have answered his purpose, I am 
sure tears would not have been wanting.” Lockhart here started 
up, and threatened him with vengeance. Wedderburn went on : 
“T care little, my Lords, for what may be said or done by a man 
who has been disgraced in his person and dishonoured on his 
bed.» Lord President Carnegie, оп being afterwards asked why 
he had not sooner interfered, answered: “ Because Wedderburn 
made all the flesh creep on my bones.” But at last his Lord- 
ship declared in a firm tone that “this was language unbecom- 
ing an advocate and unbecoming a gentleman.” Wedderburn, 
now in a state of such excitement as to have lost all sense of 
decorum and propriety, exclaimed that “his Lordship had said 
as a Judge what he could not justify asa gentleman.” The 
President appealed to his brethren as to what was fit to be 
done, who unanimously resolved that Mr. Wedderburn should 
retract his words and make an humble apology ‘on pain of 
deprivation. All of a sudden Wedderburn seemed to have 
subdued his passion and put on ап air of deliberate coolness, 
when, instead of the expected retractation and apology, he strip- 
ped off his gown, and holding it in hishand before the Judges, he 
said : “ My Lords, I neither retract nor apologise, but I will save 
you the trouble of deprivation. There is my gown and I will 
never wear it more ; vitue me involve.” He then coolly laid his 
gown upon the bar and made a low bow to the Judges and before 
they had recovered from their amazement, he left the Court, which 
he never again entered.—6 Camp. Chanc. 48. 


* 
»*» 
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o Counsel cstinga High Authority —Cursan, in a cass involving” 
. ecclesiastical law, noticing behind him a tall and slender” gentle- 
` — aman who had once intended to go into the church, but preferred 
„Её law, said he could refer his Lordship to a very high authority 
behifid him, who was once intefided for the church though per- 


~e — haps he was fitter for the steeple. 
. n" е 
Counsel’s Spectral Retatners.— According to the etiquette’ of the 
profession, no barrister may go to plead & cause on а different 
circuit from that which he usually attends, except on a special 
retainer; and if he wears a silk gown he cannot take a fee less 
than 300 guineas. This is to prevent the unseemly scramble for 
business which might otherwise take place. Some’ say that 
special retainers began with Erskine ; but this is doubted. From 
1783, till he left the bar Erskine had, upon an average, twelve 
special retainers a year. ; 


Serjeant Davy once had a very large brief delivered to him 
with a fee of two guineas only marked on the back of it. *His 
client asked him if he had read-the brief. “ Yes?” said Serjeant 
Davy, pointing to the wordson the back, ‘Mr. Sejeant Davy, two 
guineas.’ “As far as that I have read, and for the life of me I can 
read no farther !” 


Mr. Serjeant Hill once had a case for his opinion delivered, 
upon which a fee of one guinea was paid to his clerk in his absence. 
The Serjeant kept the fee and wrote the following opinion: “І do 
not answer cases for a fee of one guinea.” (Signed and dated in 
the ordinary way.) 


ate 


A Case for Opinion Sticking tn (he Throat.—A client wiote а 
letter to Parsons, the American advocate, stating a case, request- 
ing his opinion upon it, and euclosing twenty dollars. After the 
lapse of some time, receiving no answer, he wrote a second letter, 
informing him of his fist communication. Parsons replied that he 
had received both letters, had examined the case, and formed bis 
opinion, but somehow or other ‘it stuck in his throat.’ Тһе 
client understood this hint, sent him 100 dollars, and received the 
opinion. ‘Twenty dollars for the legal opinion of Parsons, the 
greatest lawyer of his time !— Fudge Story's Life. 


* 
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*. The Learned Arguments of “ Litile Frog Морат". —Crgke’s 
reports'are usually quoted according to reigns to whjch they 
refer— Elzabeth, James I, Charles І. А little. barrister named 
Morgan in arguing a case in the King’s Bench, quoted so frequefitly 
from Croke Charles, Croke James, and Croke Elizabeth, tha& the 
whole bar became convulsed with laughter, and he, in conse- 
quence, obtained the sobriquet of Frog Morgan.” This worthy 
advocate Was remarkable for bis diminutive stature. The following 
anecdote has begn related of him ds of many others. Before he 
was much known at the bar, he was beginning to open a case, when 
Lord Mansfield i in a tone of grave rebuke addressed him. ‘Sir, itis 
usual for Counsel, when they address the Court, to stand up.” “I 
am standing, my Lord, " screamed Frog Morgan, “ I have been 

standing these five minutes ! ” 

* 
. **, 

Counsel Exchanging Hats.—When Chief Justice Parsons, the 
American Judge, was a leading advocate, he was engaged in a 
heayy case which gave rise to many encounters between himself 
and the opposing leader, Mr. Sullivan. During Parson’s harangue, 
Sullivan picked up Parson’s large black hat, and wrote with a 
piece of chalk upon it: “ This is the hat of a d—d rascai.” The 
lawyerssitting round began to titter, which called attention to 
the hat, and the inscription soon caught the eye of Parsons, who 
at once said: “ May it please Your Honour, I crave the protection 
ofthe Court. Brother Sullivan has been stealing my hat and 
writing his own name upon it.” This ready wit squared accounts 
for the time. 2 

ue 

Aduice to Students in Law —'To be gratuitously advisory is a 
thankless office; to be practically informative often ridiculous. 
Despite the double danger, we shall write this chapter. It is ad- 
dressed to those who do not know its contents; the better in- 
formed may omit its perusal. The student to the Bar has, of all 
things, to do his best to get into the “atmosphere” of the law. 
Ifhecan afford it, while he is keeping his l'erms, he will find 
it of present and future profit to make himself acquainted with 
the workings of a Solicitor's office, but it must he remembered 
that this, if done at all, must be done before Call. 


The usual fee charged foran insight into the ways ofa 
Solicitor's office is 50 guineas for six months. We do not think it 
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would be waste of either time or money to*spend a solid yeat in 


a good busy office of that kind, or say six months with a quick, 
bristling, hustling, fighting and litigating firm, and six months 
with a highly respectable “ family lawyer.” This, however, isa 
point*of advice that may not bê applicable to every case; but 
ifthe student can do it, let him by all "means go, read, mark, 
learn, and inwardly digest. . 


e . 

On the other hand, to be a practical barrister, it is of essential 
importance that the student should apprentice*himself to'some 
well-established practitioner, and, as it is called, “ read in Cham- 
bers.” This point is of such importance that the aonsolidated 
Regulations call special attention to it in Rule 238 :— e 


Students, in addition to availing themselves of the means of 
instruction provided by these Regulations, are recommended to 
attend in the Chambers of a Barrister or Pleader fór the purpose 
of studying the practice of the law; but such attendance shall 
not be compulsorv. 


. 

It is quite safe to say that reading in Chambers is the most 
important part of the student's education, without which the most 
exhaustive knowledge of text books and the highest examination 
honours will not enable him to conduct the simplest case. To 
gain the experience necessary for this, it is absolutely necessary 
that he should spend some time—twelve months being probably 
the shortest period that would be of any practical use—in the 
Chambers ofa Barrister practising in that branch oflaw which 
he himself proposes to adopt. By the etiquette of the Bar a K.C., 
or * silk” as he is usually called, is not permitted to take pupils; 
the student must therefore look about for a “ Junior? with a good 
practice who is willing {о receive him. For this he will have to 
pay a. fee of roo guineas per twelve months, which can, of course, 
be arranged so as to include only the shorter vacations. 


As a pupil he will have the privilege of reading the briefs of 
the barrister in whose Chambers he is, and of then going with 
him to Court and getting practical illustrations of how a case 
ought to be conducted. Moreover, in addition to seeing work 
actually done іп Court, he will become familiar with all the pre- 
liminary stages of an action, which it is of no less importance to 
understand, and he will have an opportunity of trying his own hand 
upon drafting pleadings, opinions, etc. 


e . . 
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* , Reading in Champers may be done either before or after сай," 
but it 18 very much better to postpone it until the examinatiohs 
are all over, and undivided attention can be given’ to practical 
work. Moreover, a pupil who has been called may, in some cases, 
if he proves competent, be given the chance of lending «ome 
.active assistauce in Coart, which he could not, of course, do ‘ye 
before Call. 


° ` 

One word inay be added upon this subject. It is of no use 
going to thé Ba? without a very definite idea of what particular 
branch of thedaw you intend to practise. The advice is sometimes 
given to the student to make himself a guod “all round” шап, 
Thevreticaly, good enough; practically, bad. To succeed; the 
proper advice, in our opinion, is —'' specialize, specialize, specialize.” 
You cannot chop and change. You must make up your mind, 
correctly or ificorrectly, which and what “side” you are going to 
adopt. It would be a waste of time and money to go reading for 
six months with an Equity draughtsman and conveyancer and 
aftefwards with a barrister, whose chief business is concerned with 
Criminal and Common law. Specialize from the beginning. If you 
should happen to have family or professional connection you need 
not have any need of observations in a book. These observations 
are not addressed to those ''in the swing." Our advice here to 
the student is first of all to get through the necessary examina- 
tions and then to get into the Chambers ofa barrister whose 
business is of the kind he wishes to follow. After Call, more than 
before, the young practitioner’s роо should be to read law—read 
law. Getup some special subjects, or two special subjects, in 
such а way that no one can safely contradict you or question your 
opinion. Ifa young barrister is capable of knowing anything, he 
will feel the force of thislast suggestion. 


Whether it is worth while or not to join a circuit can be as- 
certained by the individual student only when he has had a few 
years! experieuce at an Inn of Court. 


* Devilling " we need not enter any description of. It may 
be briefly defined as doing the work of another man for nothing 
more than the benefit of experience and whatever advantage a 
good appearance in Court may bring to the “devil,” At the 
Chancery Bar the “devil” is paid some proportion of the fee; at 
the Common Law Bar, he usually gets nothing. 
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i „То be practical in the way of advice, we would gay toethe ° 


stiidents; Get into the chambers of an established and reputable 
Counsel; “ devil" for him, if you can, study some work or advocacy, 
atténd in Court on every possible opportunity, mark carefully the 
metheds of successful counsel ;eread law, make yourself master 
of some branch of law, be ready to go here, there, and everywhere 
for yourself or a brother barrister, and perhaps fate will favour you. 
Above everything be always on the spot—in Court dr in Cham- 
bers or within hall.— A New Guide to the Bar. e . . 


CONTEMPORARY LEGAL LITERATURE. 

An article in the November part of the Canadian Law Times 
discusses the nature of the remedy that a vendor ‘of immov- 
able property is entitled to when he sues to recover the 
instalments of the purchase money, under a contract provid- 
ing that the price is to be paid in several in stalments and 
that the land is not to be conveyed until the last payment shall 
have been made. Having regard both to Pordage v. Gple.? 
and to Latrd v. Рип? the writer argues that the vendor cannot 
have a decree for the instalment amounts as such, but only a 
decree for damages for breach of contract. "The damages would 
not necessarily be the amount of the purchase money contracted 
to be paid but simply the loss the vendor proves he has sustained 
by reason of the breach of the contract, taking into account the 
fact that he retains the property. The vendor should not be 
enabled severally to recover the various instalments witbout ever 
conveying the Jand. The question is how for сап the covenant 
for payment of purchase money be regarded in certain cases as 
independent of the vendor's covenant to convey the land, so that 
the covenant for payment may be enforced though the vendor still 
retains in himself the title to the land which is the consideration 
for the purchaser’s covenants. Of course, a decree for specific 
performance, directing payment of the purchase-money and con- 
veyance of the land as well is another thing altogether. 


In an article in the November part of the Michigan Law 
Review, the writer begins a comparison of the Roman Law with 


Mahomedan Jurisprudence to demonstrate their similarity in’ 


more than one point. In the course of the article, the author 
observes: 








1. (1841) 7 M. & W. 474. 2. Wms, Ваппа, 548. 
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E “Judging from ¢he great similarity existing between any 
parts of the Roman law and the Mussalman legislatiog, it may 
fairly be concluded that the founders of the latter legal system, 
who flourished during the second and third centuries of* the 
Mohammedan era, when alread? many provinces of the Byzan- 
* tine Empire were undér the Arabian sway, borrowed, as much as 
was consistent with the Koran and the spirit of their religion,— 
from the Jiws, both written and customary, of Justinian and his 
successors, then in fulf force in that part of the Orient. 


The Mugsulman jurists, notwithstanding their strong attach- 
ment to the “law of God” expounded by Mohammed, did not 
scruple tg adopt a foreign law, if they thought that it agreed with 
the principles of their religion, the so called Islamization of such 
law being an admitted theory amongst Mohommedan theocratic 
jurists.” 

A writer in the Harvard Law Revtew for November discusses 
the question how far the well-known maxim that a common 
carfier may not relieve himself by coutract from liability for loss or 
damage to goods caused by his negligence can be made to give 
way 50 as to limit the liability of the carrier tothe amount agreed 
upon between him and the consignor as to the value of the goods. 
After pointing out that agreements to limit the liability to a 
particular sum without any reference to or attempt at valuation 
have been generaly held to be invalid, the writer goes on to 
observe that to uphold agreements by way of limitation, it is not 
sufficient that they are based on agreed valuation of the goods. 
It is suggested that estoppel is inadequate to explain several cases 
in which such agreements have been upheld. "The carrier’s know- 
ledge or ignorance ofthe real value of the goods carried is laid 
down as the test of the бола fide character of the agreement and 
the following is put forward as the true rule :— 

“Where the carrier is proved to have had:knowledge of the real 
value of the goods shipped, then neither by virtue of estoppel nor 
by virtue of contractual obligation is there ground for sustaining 
an agreed valuation in case of negligence, so long as the general 
rule as to limiting the liability of a common carrier for negligence 
is recognized and the cases refusing validity to contracts in 
form limiting liability to a fixed amount remain unquestioned. 
'But where the carrier does not know the true value, and the 
shipper in order to secure reduced rates misrepresents such value, 


5 
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еж are adequate grounds for sustaining $uch agreed eva]u&fion. " 
2 In such case the carrier has not attempted to limit his liability. 
He is ready to carry at the full risk, but such risk being unknown 
to him he asks the shipper to fix it.” 

e ® 

REVIEWS. ' 

The Indian Penal Code by M. A. Nelson, M. A., L4 i. M. 

Published by Srinivasa Varadachri and Co., Madras. Price Rs. 12. 








It is needless to state anything in recommerflation of a book 
which has gone through so many as four editions. The principles 
of the decisions on the different sections of the Code have been 
clearly and concisely stated and the book is an admiable text 
book for students. It is needless to add that it has been recog- 
nized as a text book iu most of the Universities in India. In 
this edition the author has improved upon the prefious editions 
in order that it may also be useful to members of the profession. 
We hope that the improvements will have the desired effect 
The reports have of late multiplied. "The decisions reldting 
to criminal matters and appearing in the official and non- 
official reports are being reprinted almost verbatim in the Criminal 
Law Journal. 'The author has adopted the plan of giving re. 
ferences to the Criminal Law Journal only in the case of decisions 
appearing only in the non-official journals. This is convenient to 
practitioners dealing with Criminal Law as it will be both cheaper 
and easier for them to go in for the Criminal Law Journal than for 
all these different non-official journals. It, of course; places these 
latter journals at a disadvantage ; but so long asa publication 
which merely reprints cases appearing in other journals is allowed 
to exist, practitioners may be expected to go infor this journal. 
The book will be found useful both by students and practitioners, 
and we hopeit will meet with the favourable consideration it 
deserves at their hands. 

Principles of Company Law; 2nd Edition by Alfred F. Topham, 
L.L. M. Published by Butterworth and Co., r1 and 12, Bell-yard, 
Temple Bar, London, W. C. Price 7 s. 6 d :--This book gives 
in a handy and elegant form the main principles of the law relat- 
ing to Companies. The arrangement is made under convenient 
heads, and the principles are stated clearly and concisely. The 
book will be useful to students, beginners in the profession and 
those concerned with Company matters. 
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e The фаш of Marsied Womens Contracts by М. R. Emapvel. 
Published by Butterworth and Company, 11 and 12 Bellyard, 
Temple Bar, London, W. C. Price 7 s. 6 d: —This book gives in a 
short compass the law relating to married women’s contracts or the 
position of married women in relation to contracts. The English 
law inspite of its supposed superiority in other matters, and in 
spite af the supposed superior status afforded to women in general, 
is môre afitiquated than it seems to be while the Hindu and 
Mahomedan Lays whith are commonly but mistakenly believed 
to confer an inferior status on women show greater advancement 
than they are usually given credit for. The English law took a 
considerable time to develop the principle that a married woman 
can be a feme sole and it came to be recognised there only recently 
by statute. The Hindu and Mahomedan Laws, however, have 
always recognized the independent position of women in law. 
The theory that by marriage the wife becomes merged in the hus- 
band is common to most systems of law. It is, however, an anti- 
quajed notion being a survival of the old legal notion that the man 
wàs all in alland that the woman was merely dependent on him 
or was some property of the man. As the theory of the religious 
character of marriage developed, this notion became ап exploded 
one in the Hindu Law, and it was very early recognized that the 
woman was legally distinct from the man. Consequently, accord- 
ing to Hindu Law, a wife can hold separate property and 
is free to contract with whomsoever she pleases, including the 
husband. But neither of these principles was recognized by 
the English Common law. The book deals with the complicated 
subject of the law of married women's contracts in England, and 
the principles are dealt with clearly and accurately. 

‘ Students’? Guide to Roman Law? by D. Chalmer and 
Barnes. Published by Messrs. Butterworth & Co., r1 & 12, Bell- 
yard Temple Bar. London W. C. Price 7s. 62. net.—'This is a 
students’ book. It isintended as a guide to, and not in substi- 
tution for, the standard text books on Roman Law. One note- 
worthy feature of the book is that it points out the differences be- 


tween the English and Roman Laws. 

Burges Colonial Law, Vol. I, by Wood Renton and Phillimoore. 
Published by Sweet and Maxwell, Ltd., London, Price for the full 
set, 5 Vols, £48 s. 8.—'Thisis a second edition of the late Burge's 
commentaries on Colonial and Foreign Laws. The first edition 
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was published „ѕо long ago as 1837 and cestainly the lgpse ef,7b * 


yeats is пуоге than a sufficient justification for bringing оп? a new 
edition. The legislatures in the different countries constituting 


the British Empire have been sufficiently active and a new edition _ 


of this book isa great desideratum, So far as the Indian law, 
which is dealt with in Chapter II of this book, is concerned, the 
treatment seems to be somewhat meagre and in some plages the 
language seems hardly to be accurate. For instance ať p. 53 it is 
said that the chief Schools of Hindu Law are those of Beyares 
and Bengal, and that the Bombay, Dravida and Mithila Schools 
are subdivisions of the Benares School. The more accurate way 
of stating it would be that the two chief Schools of Hindu Law are 
the Mitakshara and the Dayabhaga (Bengal) while the Béhares, the 
Mithila, the Bombay and the Dravida are only subdivisions . of 
the Mitakshara School. In treating about the pringipal authori- 
ties prevailing in the different schools the same want of асёпгасу 
may be noted. The book, however, will be useful to all members 
of the profession both in India and outside as giving ,the 
substance of the main provisions of the law applicable in the 
different parts of the Empire. 

* Colonial Law and Courts’ is only a verbatim reprint edition 
of Burge’s Colonial Law Vol. 1. 
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THE LIMITATION BILL. 


The public and the members of the legal profession have to be 
thankful tathe Law Member, Mr. Erle Richards, for giving them 
a consolidated Act upon a subject which is of frequent application, 
vsz., the Limitation Law. One immediate circumstance which 
moved {ће Law Member and the Government to undertake legis- 
lation of this kind is the hardship said tohave been caused to the 
holders of mortgages of immoveable property in forms other than 
what‘is known as the English form, over a large part of India, by 
reason of the recent decision of the Judicial Committee in the case 
of Vasudeva v. Srintvasa.: We shall refer to the decision of the 
Judicial Committee and to the provisions introduced in the Bill to 
alter the law as laid down by the Judicial Committee in their pro- 
per places. Butthe hardship alleged to have been caused by deci- 
sion of the Privy Council could have been removed by an amend- 
ing Act. Butas the Limitation Act had already been amended 
by no less than eleven different enactments, the Government 
very wisely conceived the idea of codifying the whole law in one 
Act, We must, therefore, congratulate the Government and Mr. 
Erle Richards specially for their attempt to codify in one 
Act the whole of the statutory law on the subject of limitation 
and for settling some doubtful pointsin the Limitation Act. 
We wish they had taken some more trouble and tried to set at 
rest some more doubts upon othe: equally, if not more, important 
provisions of the present Limitation Act. 

Coming to the provisions of the Bill we find that S. т of the 
Act proposed to be repealed is reproduced in the new Bill as S. 
т, Clauses x and 2, and S. 3r, Clause 2. The last part in para 2 
of S. 2 ofthe Act deals with the saving of the Contract Act 

1 (1907) LLR. 30 M. 426. m 
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ix of 1872. S. 25 is reproduced in S. „31, Clause д (a. . Tht 
3rd para of S. 2, Which is repealed as having time-exfired, has 
, necessarily to be provided forin the new Bill, which provides for this 
із S. 32. But the first part of the 2nd para of S. 2 which deals 
with references is, however, поф reproduced ; so also the saving of 
titles already acquired, referred toin *he said para,is not re- 


produced. 
The saving of title is expressed in the following lhiguage 
in the Act :— ° а ы 


And nothing herein or in the Act contained shall be deemed to affect апу title 
acquired, or to revive any right to sue barred, unde that Act, or finder any enactment 
thereby repealed.” 

It is not, however, intended that the law should bechanged in 
this respect and that titles acquired and right to sue barred under 
prior Acts should be defeated or revived as the case might be. 
Apparently there is no necessity for inserting a provision of this 
sort, after the General Clauses Act X of 1897. S. 6 of this Act 


enacts :— 

“ Where this Act, or Ф * s repeals any enactment hitherto maie, or 
hereafter to be made, then, unless a different intention appears, the repeal shall not 
(a) revive anything not 1n force or existing at the time at which the repeal takes effect ; 
* * * or (o) affect any right, privilege, obligation, or habihty aogxired, ac- 
erued or incurred under any enactment eo repealed ; * * * or (ву affect 
any investigation, legal proceeding or remedy in respect of any such right, privilege. 
obligation, liability, penalty, forfeiture or pnnishment as aforesaid.” 


It may, however, be a question whether the above section 
will cover the case of a right to sue barred under previous Acts and 
prevent the revival of any right so barred. The earlier General 
Clauses Act I of 1868 did not contain any provision corresponding 
to S. 6 of the present General Clauses Act. Hence, while it was 
necessary in the Act of 1877 to state specifically that nothing 
therein contained should affect any title acquired previously to 
that.Act, no such necessity is apparently felt by the Legislature 
now. Fora similar reason, S. 20f the Act omits the definition of 
the word “ registered.” It is defined in S.3, Clause 45, of the 
General Clauses Act. 

The definition of the term “ good faith” in S. 3, Clause 20, of 
the General Clauses Act is expressed somewhat differently from 
the definition of the same expression in the present Limitation 

Bill which, however, in no way alters the previous definition 
in the Limitation Act. According to the definition in the present 
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Bil Поу shall be fleemed to be done in good fatth which іцо 


done with due care and attention, so that if апу•асічз done 
without due care and attention, there is an absence of good 
faith. Negligence denotes the absence of good faith, so that any-e 
thing done negligently is, not donein good faith. According to 
the definitiou in the General Clauses Act, however, doing an act 
negligehtly is not the test of its not being done in good faith. 
The test of good faith is honesty and not negligence. Clause 20 
of S. 4 of the Gefteral Clauses Act 1897 enacts :—“ A thing shall 
be deemed to he done in ‘good faith’ where itis in fact done 
honestly, whether it is done negligently or not.” 


S. 6 of the Bill seems to be badly worded. It begins by say- 
ing: ^ Wherever it is shown to the satisfaction of ¿he Court? :— 
here a particulgr Court is apparently contemplated, but in the last 
part of S. 6 the same language is not adopted — The section of the 
Bill in this part runs thus :—“ such appeal or application shall for 
all purposes be deemed by ай! courts.” It is not seen why the 
plural, v¢z., “all courts" should be used here. The reference 
here is only to the court mentioned in the first part of S. 6, £e., 
the court that is satisfied that the appellant has been misled to 
file an appeal or an application for review after time; hence 
the use of the plural is out of place. In S. 8of the new Billa 
change is introduced in order to include the case of joint- decree- 
holders; the language adopted would seem to be that suggested 
by Sir Bhashyam Atyangar J. in Periasami v. Krisina Ayyan.> 
Sir Bhashyam Atyangar was not, however, using апу language 
for suggesting any alteration in the law but was simply meet- 
ing the argument that S, 8 could apply to applications. With 
reference to that argument he observed that while the lan- 
guage of S. 7 of Act IX of 1871 was altered in S. 7 of Act XV 
of 1877 so as to include applications, S. 8 of Act IX was not so 
altered, and that if the Legislature had intended to enlarge the 
scope of tbis latter section so as to include the case of applications 
also, one would have expected the Legislature to have altered the 
language of the section into what is S. 8 of the present Bill. He 
could not expect this alteration of the language of the 
section by the Legislature as one of several persons entitled 
jointly to make an application could not under the processual 





1. (1902) LL.R. 25 M. 481 at 448, 
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law give any palid discharge binding upbn all So fhat “Shen. 


we know as a matter of law that one of several persons 
Joiptly entitled to make an application cannot give a dis- 
‘charge it is meaningless to add those expressions to S. 8. 
The latter clause alone will apply to sych a case. In the case 
of joint claimants or creditors who are not joint dectee- 
holders the substantive Jaw of the parties will aloné afford 
а solution of the question whether one of them is entitled to 
give a discharge or not. The answer to that fjuestion depends 
upon the personal law ofthe parties concerned. The language 
employed is best adapted only to such a case. It is not adapted to 
a case .where we know, as in the case of joint decgee-holders, 
one of them is not entitled to give a discharge under any circum- 
stance. It seems best therefore to effect the alteration proposed 
by an explanation to the section. Again, it is fot seen why 
this cumbrous language should be adopted. If it is thought 
that the exigencies of drafting would not permit a variation in 
the construction of the sentence, we should think that the*ame 
purpose may be served by stating simply ‘where one of several 
persons jointly entitled to institute a suit or make an application 
is under such disability, &c.” This has, at any rate, the merit of 
following the language employed in S. 7. 


The next important change that is made is in S. 11 
of the Bill. According to the English law, claims against express- 
trustees for an account of the trust property are not barred by the 
Statute of Limitations except in cases governed by S. 8 of the 
Trustee Act (1888) 5x & 52 Vict. C. 59. The decisions of the 
Indian Courts proceeded, however, upon a different footing. 
According to them S. ro had no application to such a case, 
and a suit for an account against a trustee for more than 
six years would be barred under Art. 120. The effect of the 
decisions in Calcutta and Bombay is correctly stated by the 
Mover of the Bill in the Statement of Objects and Reasons, 
In Madras the decision in Sarada Pershad’s case? was im- 
pliedly accepted in Sethu v. Subramanya.? "Тһе question that 
was left open in Ranga Pat v. Baba? was whether S. то applied 
to а suit charging the trustee with breaches of trust and claiming 


1. (1880) I. L» B. 5 C. 910 2. (1887) LL.B, 11 М, 274 at pp. 278-279, 
3. (1890) 1, 1, В, 30 М, 398. 


e . 
* part гу.] THE MADRAS LAW JOURNAL. 41, 
ee r 


an dccopnt. But alth$ugh this question was left open, the Court 
in the same case applied the rule of limitationecontained iu 
Art. 120 to a claim for an account which was sought to be enforc- 
ed by one co-trustee against the others to protect his own interest 
and not except indirectly in the interests of the trust. In thé pre. 
sent section the L'egislature has wisely thought fit to bring the case 
of angtcount within the principle of S. 10 of the Act of 1877-which 
is replaced by S. 11 sof the Bill. Suits against trustees on 
behalf of the trust for the purpose of following in their hands the 
proceeds of the trust property or for an account of such property 
or proceeds would hereafter be saved from limitation. But 
although [һе change intended proceeds upon a correct principle, 
the change seems to extend the law as understood in England ; for 
the section does not contain the limitations which are allowed 
there—see English Trustee Act of 1888, 51 & 52 Vict. Cap. 59, S. 8. 
According to the English law in the case of an innocent breach 
of trust, such as honestly investing trust money upon insufficient 
secufity, the trustee may plead limitation— 7s re Somerset, 


While on this subject, it may be pointed out that it would 
have been well in the interests of public, charitable and religious 
trustsin this country if the Government had thought fit to 
change the rule of limitation now obtaining with respect to suits 
for recovery of trust property from alienees and persons in wrong- 
ful possession. Twelve years are hardly sufficient and seeing that 
according to some of the decisions persons interested are not entitl- 
edto bring suits for possession and that only persons who are ap- 
pointed trustees after removal of old trustees are entitled to bring 
suits а great hardship arises as necessary proceedings for removal 
of ttustees are dilatory and a great deal of time is taken before the 
old trustees are removed and new trustees appointed and by this 
time suits for recovery of trust property from the person in posses- 
sion become barred. We would suggest that а longer period of 
limitation should be given for such suits and that provision should 
be made that the commencement of proceedings against trustees 
for breach of trust should operate in stopping the limitation from 
running when the breach of trust charged is the wrongful aliena- 
tion. Ifthe period of 60 years suggested by Sir Bashyam А? tyangar J. 
for suits {о recover possession of immoveable property forming 
A aE eRe DOES EDN CIEE RE iS idet dum тта 
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the endowment of a public, charitable от religious itstitution : 
which has been improperly alienated or held adversely to the 
institution [see Vidyapurna v. Vidyantdht*] is thought to be too 
jong (we do not think there can be any justification for so 
thinking) at any rate the Legislature may adopt a period of 
30 years. We hope the Legislature will give effect to this long- 
felt want. oe 


Clause 16 embodies a very useful and уеву reasonable suggestion 
made by Sir Bashyam Atyangar J. in Rungayya v. Nanjjappa*® 
for excluding the time during which execution ha been stayed 
by an injunction or order. But this will not cover a case where 
the decree-holder has to bring a suit under S. 283) C. P. C. 
The time occupied by such suit wil not be excluded under 
this clause. Clause 18 removes a real hardship under S. 424, 
C.P.C. A suit cannot be brought against the Goverument от the 
Secretary of State or апу public officer without giving a notice 
in writing, and no suit can be brought until the expiry of two 
months next after the notice is so delivered. Although 5. 424 
creates such a bar still no exclusion of time was allowed under the 
Limitation Act. The result of it was that where the period of 
limitation allowed by the law was only 30 days or a month the 
private suitor was without any remedy. We must thank 
the Government for recognising even at this distance of time 
such an injustice to the suitor. Clause 21 which corresponds to 
S. 19 of the present Act is made so as to include an application 
for execution. A similar change is made inclause 22. This would 
overrule the view taken in Madras and would bring the law 
there into harmony with that of the other Courts. Acknowledg- 
ments or payments save the bar of limitation as regards judg- 
ment-debts even according to English law. If acknowledgments 
will save limitation, payments also ought to, and this is indicated 
by the explanation to Clausc 22. The effect of acknowledgments or 
payments made by guardians of minors is stated in the clause 
newly introduced— Clause 23. There was a good deal of conflict 
upon this question in the Indian High Courts, and it is well that 
the Legislature has settled the question. We should have desired 
the Legislature to include expressly a manager of a joint family 
as a person duly authorised within the meaning of Clause 23. Where 
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е "the gunigr members af a joint Hindu family, thaugh adults, ‘are 


bound’ under the law by debts contracted by the manager, they 
must equally be bound by acknowledgments or payments made 
by the manager. Where the manager represents under thé law 
the junior members, althoughethey are adults, in trans&ctions 
having for their object ‘the contracting of debts it does not appear 
clear why the manager should not represent them for the purpose 
of making acknowledgments of payments so as to save limita- 
tion, There is апоу dictum of the Madras High Court to 
this effect in Chinnaya Nayudu v. Gurunatham Chetty. But in 
Narayana Afyar v. Venkataramana Ayyar ? it is «ойе, аї 
page 234, that where a creditor deals with all the members of a 
joint fanfily he cannot rely upon an acknowledgement made by 
the managing member, but we do not think there is any justif- 
cation for this distinction. As the parties, so the legislature ought 
to praceed upon the supposition that generally the managing 
member is a person duly authorised. Apparently courts may be 
induced to take this view. But where the Legislature has thought 
fit fo explain theexpression “ Agent duly authorised in this behalf ” 
any doubts on the question here indicated may be removed by 
including the case of the manager expressly. In Cl. 28, Sub-cl. 2, 
provision is expressly made for acquisition of easements against 
the Government. Under S. 26 which corresponds to the present 
Cl. 28 only 20 years are necessary for the acquisition of a right 
of easement, and, notwithstanding some decisions to the contrary, 
we feel that under Act XV of 1877 there can be no great diffi- 
culty in holding that S. 26, as it at present stands, applies to the 
Government also. That is the only sound principle of construc- 
tion to be adopted. The Government while trying to remove by 
a sub-clause any real doubt in the matter fixes a period of 
60 years for an acquisition of easemeut as against Government. 
Although under Art. 149 of the Limitation Act that is the period 
applied, we cannot see why the same period should apply in the 
case of rights by way of easement. At the highest it ought not 
to be more than 30 years. 

The next important provision that is made in the Bill is that 
contained in Cl. 33. The Statement of Objects and Reasons shows 
that thereby it is intended to remove the hardship arising from 
the decision of the Judicial Committee in the recent case of 

1. (1882) I. L.R.5 M. 169 at p. 170. 2. (1902) LLR. 25 Mad. 220; Е.В. 
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Vasudeva v. Sriatvasa’ Inthe note to Ol. 33 (1) itás stated’: 
Previous to this decision, the law, as laid down in the décisions 
of the High Courts of Bombay, Allahabad and Madras was, that 
Art? 147 applied to every suit by a mortgagee in which he asked 
eithefíor foreclosure or for sale—Mottram v. Vital? ; Datto v. 
Vithu* ; Narayana v. Venkata ; * Shed °v, Ganga®. The result 
has been that in the said territories a large number of mort- 
gage suits for which the period of limitation hitherto” had 
been believed to be sixty years would be fdund tq be barred by 
limitation.” We think that the Legislature proceeds upon an erro- 
neous assumption so far as the territories under the jurisdiction 
of the Madras High Court are concerned. At any rate, 
prior to January 1902 when the decision of the Full Bench 
in Narayana Atyar v. Venkataramana Atyar * was pronounced, 
the view taken by the Madras High Court was throughout, 
with perhaps one solitary exception, that the shorter period 
provided for in Art. 132 applied, and that Art. 147 was not 
applicable to suits for sale. The sense of the profession was algo in 
accordance with this view and the decision of the Full Bench in 
Ramachandra Rayaguru v. Modhu Padht® expressly affirmed this 
view which was only in accordance with the prior decisions. This 
view was followed at any rateup to 20th January 1902 when the 
decision of the Full Bench in Narayana Atyar’s caset already re- 
ferred to was pronounced. Evenafter that decision we can refer to 
a number of cases in which some of the learned judges who took 
part in that Bench distinctly held that it did not apply to hypo- 
thecations, and that the decision of the Full Bench only turned 
upon the special instrument in that case That the decision in 
Narayana Atyar’s case,* proceeded not upon the general construc- 
tion of Art. 147 but upon the special nature of that case would 
appear from the judgment of the Full Bench itself. The Full Bench 
there observed : “In our judgment the period of limitation for 
a suit for sale upon the instrument in question in the present 
case is that prescribed by Ait. 147 of the Second Schedule of the 
Limitation Act.” It wasonly in 1905 that this decision was applied 
toall cases of mortgages including hypothecations.—see A, 5. No. 
164 of 1902 ; 15 M. L. J., Recent Cases, page т; and the decision in 





1 (1907) LL.R. 30 M.426. 2. (1888) 1.1. В. 18 Bom. 90 ; F.B. 
3 (1885) 1.1. R. 20 Bom. 108 ; Е.В. 4. (1898) 1.1. К. 25 M. 220. 
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‘the case which was upset by the Privy Council jn the recek " 
case of Vasudeva v. Srinivasa.* See also The Chairman, M; unicipal 
Council, Rajahmundry v. Suserla Venketeswaralu.” Dior to these, 
decisions there was no question about the applicability of the 
shorter period under Art. 132 to suits for sale in enforcemeng of 
hypothecation debts, and, "at any rate certainly prior to the decision 
of the Ful Bench in Narayana Atyar v. Venkatarama Atyar,* 

there was ро question of any of thelitigants or the members of the 
profession having been fhisled by any ruling of this Court into the 
belief that such longer period would apply. There was no idea 
entertained prior to the decision of the Full Bench in Narayana 
Ayyar's case * by persons holding hypothecations that they 
had sixty years to bring their suits for enforcing their 
debts. It was only the decision in Narayana Atyar v~. 
Venkatarama Aiyar? that made sleeping dogs wake, as it were, 
and persons who did not bring suits because under the law, as 
then understood, their claims had out and out become barred, were 
emboadened to bring suits upon the strength of this ruling. We 
have, therefore, no hesitation in saying that absolutely no hardship 
can be felt by holding the shorter period of limitation to be applicable 
to hypothecations already barred at the date of the Full Bench 
decision. The case of hypothecations not so barred, but which would 
now be barred if the shorter period should be applied, might stand 
on a different footing. But if it should be thought that provision 
should be made for all hypothecations in the Madras Presidency, it 
would be only consistent if relief were also given to the respondent 
in the Privy Council Case. That he cannot claim the benefit under 
the present provision will appear from the fact that Clause (2) of 
S. 33 of the Bill enables a Court to restore only a suit dismissed on 
the ground of limitation after the 22nd July 1907. In the Privy 
Council case the judgment was pronounced on the 22nd July 1907. 
Why should he not have also the benefit? But to enact by statute 
that even this case should berevived is hardly consistent with 
any known principles of legislation. On the whole, therefore, 
we think that effect should be given to the Privy Council decision 
in all cases arising in this Presidency. The hardship or the errone- 
ous belief stated by the Legislature as a ground for*exemption is, 
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У is has been, shown, for the most part a myth with üttle*feund" 


tion in fact. 

Coming now to the articles we find that the first change that 
igmade isin Art. 5. This is necessitated by the change made 
in She new Civil Procedure Code. Under the new Code suits 
triable summarily are not confined to Suits on negotiable instru- 
ments as they were under the Code of 1882. Suits against trustees 
for breaches of trust are also triable summarily. But such suits 
must be filed within 6 months from thetime when the breach of 
trust occurs. But then under S. 1x of the Bill no limitation can run 
as against а trustee. The question is whether Art. 5 is subject to 
the exemption contained in S. тт. Similar considerations will 
arise when the question is as to the applicability of thé exemption 
under S. 7. There is, of course, a slight difference in this case 
which will be presently mentioned ; but barring this, the two seem 
to stand upon the same footing. If Art. 5 is subject to'S. Іг it 
must equally be subject to S. 7. S. rr of the Bill enacts that 
“ notwithstanding anything Aere:ndefore contained, no suit against 
a person in whom property has become vested........shallbe 
barred by any length of time.” As the schedule and Art. 5 in 
that schedule come after S. тт it may appear by reason of the 
expression “ notwithstanding anything herermbefore contained” 
that Article 5 is not governed by S. тт. But this is really not so. 
S. 3 of the Bill enacts that subject to the provisions contained in 
Ss. 4 to 27 (inclusive) “ every suit instituted * * * after the period 
of limitation prescribed therefor b; the first schedule shall be dis- 
missed * *” Hence, Schedule I and Art. 5 of the same are 
among the provisions which frewZe S. тт. If S. тт applies 
and Art. 5 is to be construed subject to the rule contained in S. тт, 
there is no limitation whatever. It that be so, what is the use of 
providing expressly that a suit relating to a breach of trust must 
be brought within 6 months from the time when the breach of 
trust occurs? Similar remarks will apply to the case of persons 
under a disability (S. 7). Itis clearthat Art. 5 must be read subject 
to S. 7 of the Bill and the person will have, therefore, under S. 9, 
6 months’ time from the time the disability ceases. This is some- 
thing, as some effect is at any rate given to the period of limitation, 
whereas in the case of S. тт, Article 5 has no effect whatever given 
to it because under S. тт tbere is no limitation. We may ask, is 
- not this against the policy of prescribing a period of limitation 


V 
Г] е 
PART IV.] THE MADRAS LAW JOURNAL, 47. 
: А 


e 
fo:*suiis triable summarjly ? Summary trials are provided for as thé 


legislatute thinks that in such cases there cannot ordinarily be any 
defence, or if there be any defence, leave may be given under certain ў 
limitations to defend the suit and that speedy justice should be И 
administered. To hold that the exemption provisions of ¢he 
Limitation Act apply to йе period of limitation prescribed for the 
enforcement of such summary remedies is against this policy.. 
There*is пе injustice whatever in making those provisions 
inapplicable to Article © as the ordinary suit (not triable sum- 
marily) will be subject to those provisions. We, therefore, suggest 
that provision should expressly be made that the rule contained 
in Art. 5 is not subject to the exemptions contained in Ss. 7 and 
II. Again? we do not see why in S. тт the legislature should use 
the expression “hereinbefore contained.” The same effect is 
obtained by saying “ herein contained.” 


We welcome the omission of Art. 35 of the present Act and 
hope that Courts will hereafter take the sensible view that 
the cause of action is de de їп diem and will not even after 
this change, strive to spell out another period of limitation under 
different articles. There can be no doubt that the intention of 
the Legislature is to give legislative sanction to the view—the 
only sound and right view to be taken of the Hindu and Moho- 
medan Laws оп the point—taken by the Allahabad High Court 
in Binda v. Kaunstlia,* that “the withholding of conjugal rights 
by either party is a continuing wrong and thata claim for 
restitution cannot be barred by limitation. ” 


The next changes of importance which may be referred to 
are those made in Arts. 99 and 11:. The changes in Art. 99 give 
effect to the view taken by S17 V. Bhashyam Atyangar J. in The 
Raja of Vizianagaram v. Setrucheria.? An explanation is added 
which removes the doubt raised in Fuchoruddeen v. Mohima 
Chunder.? So that even where the payment is not made by the 
co-sharer but the joint liability is discharged by involuntary sale 
of his property the co-sharer whose property has been so sold will 
come under the article. It is intended by the change in Art. ттт 
to give effect to the view that it applies only to suits to enforce 
the personal liability of the purchaser and not to a suit for 
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dhforcing the charge (or lien) for unpaid purchase moneys e fhe 


Calcutta, Bombay and Allahabad decisions always Held that 
Art. 132 applied toasuit to enforce a charge. The Madras decisions 

e Were at one time the other way. But after the decision of the 
Judicial Committee in Web} w Macpherson, the Madras Court 
reconsidered these decisions and took tHe view which is now in- 
tended to be embodied’ in the present Bill—see Ramaketshna v. 
Subrahmanta.* We have, however, some doubts Whethtr the 
alteration in the language sufficiently giv&s effect to this intention. 
The article in the Act of 1877 runs thus: ‘By a vendor of im- 
moveable property fo enforce his lien for unpaid purchase money.” 
Under the present Bill it is proposed to omit the words “to 
enforce his lien.” The article then runs thus: “ By “a vendor of 
immoveable property for unpaid purchase money." But is not a 
suit by a vendor for recovering the purchase money not paid to 
him by sale of the property sold a suit “ for unpaid purchase 
money "? However, it is hoped that the Courts will construe 
the article in the sense in which the legislature intends it eto be 
understood. | 


The next important change is that made in Art. 118. It is 
said in the Statement of Objects and Reasons that the amend- 
ment “adopts theview taken by Bhashyam A tyangar J. in 
Chiruvolu v. Chiruvolu.? There is a mistake here in the reference 
tothe judge. Apparently reference is made to the view of 
Str Subrahmanta Iyer J. who was one of the referring Judges and 
also one of the judges who took part in deciding the question in 
the Full Bench. Мо separate judgments were delivered, but only 
опе judgment was given. The change, of course, gives effect to 
the view taken by the Full Bench in the case, 


We are by no means satisfied that the view taken by the 
Full Bench is a sound or correct one. We do not know what 
special magic there is in the case of adoption to take it out of the 
general rule, which is admitted by the learned judges themselves 
who decided this case, that one reversioner is not bound by the 
acts of another. The case of Radha Mohant which went up to 
the Privy Council was a case of adoption and it was held therein 
by Mahmood and Young JJ. in the High Court that limitation 


1. (1903) LL.R. 31 O. 57, 80 1.A. 238, 2. (1905) LL.R. 29 M. 305, 
8, (1906) LL.R. 29 M. 890 F.B. 4, (1899) 1.LR. 21 A. 460, 
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*which woyld Бат опе reversioner would not bar another reversionkr 
—see tHe judgment of Mahmood J. referred to in Bagwanta'v. 
Sukht. The question of limitation was not raised before the Privy 
Council, but if the point was really arguable Mr. Mayne, whese 
astuteness as an advocate none cauld gainsay, would have taken it 
and arguedit for the Appellants. Apart from this change of 
doubtful merit there is no other change made by the Legislature 
in Art. 118*. One would have expected that it was high time for 
the Legisfature to put an end to the conflict of the decisions of the 
High Courts in India due, no doubt, partly to the confusion caused 
by the decisiotis of the Judicial Committee as to the scope of suits 
covered by Arts 118 and 119. The latest case upon the point 
neither tefids to help the Courts of this country for arriving at a 
proper solution ofthe question nor contributes to enhance the 
respect which one ought to feel for decisions of the Highest Court 
of appeal for this country. We are sorry that the Legislature has 
not thought fit to declare authoritatively that these articles have 
no application to suits for possession but apply only to suits for 
declaration. There are many other points upon which a change or 
a legislative declaration may be beneficial if not necessary; but 
seeing the limited scope which the framers of the Bill have in view, 
it is useless to detail them at present. 





NOTES OF INDIAN CASES. 


Hakim Lal v. Mooshahar Sahu.—lI. L. К. 34 C. 999.— 
We welcome this decision as containing an elaborate discussion 
and a very lucid statement of the law in India as to alienations of 
property in fraud of creditors. Though the law on the subject 
has been embodied in a statutory form, the language of S. 53 of 
the Transfer of Property Act is far from happy, In the attempt 
to derive aid from English cases, Courtsin India have been some- 
times led astray by their inability to reconcile apparently conflict- 
ing decisions and oftener by overlooking the distinction between 
the cases on the Statutes of Elizabeth and those under the Bank- 
ruptcylaw. And the difficulty of the subject has only been 
increased by a divergence of opinion as to whether S. 53 of 
the Transfer of Property Act was intended to, or did in fact, alter 
in any measure the law as enacted in the Elizabethan Statutes 
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* and interpreted by а long course of decisipus—see Bhagwan? vt 
Kédari ;1 Ishan Chunder v. Bishu Strdar.2 The attempt of 
the Indian Legislature to squeeze into one section the provisions 


“ofe doth the Elizabethan statutes—the one intended to protect 
* creditors and the other subsequent purchasers—has necessarily 


given rise to obscurity, if not even te some inconsistency, for 
though the two English statutes are to a great extent analogous 
and have similar aims, their application proceeds on somewhat 
different principles. The reproduction im the statutory form of 
the result of a large mass of English decisions as to the presump- 
tion of fraudulent intent has not been attended with very benefi- 
cial results; and the scope of the exception enacted in the third 
paragraph of S. 53—in favour of transferees in goods faith and 
for consideration—and its relation to the presumption embodied 
in the second paragraph of the section have often been misunder- 
stood. : . 

The learned Judges (Mookerjee and Holmwood JJ.) clearly 
explain the true scope of the exception. It is always con- 
ceded that for the purpose of establishing the validity "of a 
couveyance impeached as fraudulent on creditors, “it is not 
enough to prove that it was for consideration; it must a/so be 
proved that it was made in good faith.’ But the question is: 
* Under what circumstances may a transfer be said to have 
been made іп good faith ?" ‘The second parapraph of S. 53 does 
not touch the point, so far as alienations for consideration 
are concerned ; but the Courts in India very often drew from 
it the megattve inference that a transfer for consideration is 
as such one made in good faith. It was assumed that the only test 
was whether the transaction was a mere cloak for retaining a 
benefit to the grantor, and even that test was very narrowly 
applied. It is now clearly shown that this test is “ by: no means 
exhaustive." The view of thelaw taken by the Madras High 
Court in the case of Chidambaram ,Chetitar v. Sam: Atyar® 
(which, we understand, is now under appeal before the Privy Coun- 
cil) is approved, and the learned Judges of the Calcutta High 
Court agree that under the law as enacted in S. 53 of the Transfer 
of Property Act, ‘ there may be cases in which a transfer although 
1nade for consideration may be voidable on the ground that it was 
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made айа fide” "The'dictum of Lord Coke in Тупо case? thet 

‘a good consideration doth not suffice if it be not alse bona fide » 
is thus affirmed to be the law in India. But in the practical * 
application of this principle, there is one important distinction— • 
which is frequently lost sight of— between cases where the tr$ns- 
feree for consideration is himself a creditor, the consideration 
being {ће debt due to him, and cases where he is only a third 
party purchaser, What i in the former case will be a mere preference, 
good except undes the Bankruptcy law, may in the latter case be 
avoided by creditors under the Statute of Elizabeth. ‘The reasons 
for the distinction are forcibly stated in the passage quoted from the 
American qase of Lockratn v. Rastan.? But as the learned judges 
point out, “ proof of a valid indebtedness does not necessarily 
disprove theexistence of a fraudulent intent” and if the transac- 
tion is. not real only by way of preference or “ extends 
beyond the necessary purpose" of a mere preference, the transfer is 
fraudulent. 


The problem in all these cages is, how best to protect four 
different and conflicting interests, viz, the legal rights of the 
debtor as an owner of property, the claims of the general body of 
his creditors, the rights of the more vigilant among them who 
have taken steps to pay themselves, and, lastly, the claims of an 
honest and innocent purchaser. The application of even the 
most definite principles to such a situation cannot but be 
attended with great difficulty, but every attempt the better to 
define these principles must be welcomed as an aid to the better 
administration of justice. 


The case also affirms the proposition that a claim to set aside 
an alienation on the ground thatit is fraudulent and void as 
against the creditors can only be enforced in a suit either filed by 
all or on behalf of and for the benefit of all the creditors. 

Upendra Kumar Chakravarti v. Sham Lal Man- 
dal.—I. L. К. 34 C. 1020.—In this case the Calcutta High Court 
has refused to accept the view taken by a Full Bench of the 
Madras High Court in Susya Pillat v. Atyakkannu 3 that 
Art. 175 (c) of the Limitation Act does not apply to second appeals. 
The Allahabad High Court has likewise declined to follow that 


1. (1602) 1 Sm. L. C. 1. 2. (1899) 9 North Dakota, 434, 
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eyes йи» Das v. Narain Das. 1 The Madras Full Bench” 
bases its opiwion on what it considers to be “ the ratio decidenii of 
the Full Bench decision in Laksmi v. Sri Devt,”* but except so far 
eas it lays down the familiar rule of strict construction, the earlier 
dec%ion сап be no guide as to the scope of Art. 175 (v) as subse- 
quently amended. The real question, therefore, is as to the effect 
ofthe reference in that article to S. 582 of the Code ef Civil 
Procedure., If S. 587 of the Code expressly dealt with applica- 
tions to bring on representatives of deceased sparties, the non- 
mention of it in Art. 175 (с) will be a casus. omzssus which cannot 
be. supplied by a Court which has only to interpret the law— 
White v. Neaylon.3 But where it is possible to say that even in 
second appeals the application to bring on a representative is at 
least zm part based on S. 582, it is certainly permissible to refer 
to the reason of the thing and the object of the amendment in 
deciding whethet or not a case falls within Art. 175 (0. 

Now that the Limitation Act is before the Legislature, the 
ambiguity will be removed, апа the question is not therefere of 
much practical importance. 

Tribeni ‘Sahu v. Bhagwat Bux.—I.L.R. 34 C. 1037 
(F.B.).—The diversity of opinion among the learned judges in 


_ this case is rather interesting. The Acting Chief Justice content- 


ed himself with answering the question as to the application of 
the 3rd paragraph of S. 546, C P.C. Не was of opinion that an 
appellate Court could not act under that provision. Three other 
learned Judges (D rel, Sharfuddin and Mitra JJ.) were of opinion 
that an appellate Court had power to make an order under the 3rd 
clause of S. 546. Woodroffe J. was inclined to think that the 
clause applied only to Courts of First Instance, but he held that 
an appellate Court had power to make a similar order, whether 
the authority for it “be found iu S. 546 read with S. 582 or in 
S. s45, oriu the inherent jurisdiction of a Court of Appeal.” 
Mookerjee J. was of opinion that the 3rd para. of 5. 546 did not 


by itself apply to an appellate Court, but he held that a like 


order could be passed by an appellate Court under S. 545 and 
he also discussed the question of inherent powers. 

We are disposed to agree with the view that the third para 
of S. 546 does not apply to an appellate Court. The draft Bill 
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of ithe few Code slightl$ alters the language so as to make dis 
clear. The order contemplated by this clause is пої one staying 
execution generally, but only staying a sale of immovable property 
in execution of a decree for money. An appeal will lie (under 
S. 244, С.Р.С.) against any order of a Court of First Instafice 
under this clause, and on such appeal the appellate Court may 
make apf order it thinks 5t. But Woodroffe and Mookerjee JJ. 
hold that without any such appeal from an order of the Lower 
Court, the appellate Court can stay the sale of immovable property, 
ifan appeal from the decree is pending beforeit. We find it 
difficult to accept this view. 

A Court of Appeal may have inherent power to make an 
order to keep everything in statw guo till the disposal of the 
appeal. But an order of stay under S. 546, para 3, will not have 
such effect. ‘The decree-holder will be free to arrest the judg- 
ment-debtor or attach and sell his movable property in execution 
of the decree. The provision made by the clause in question is 
not, therefore, meant to prevent the appeal becoming nugatory, 
and the general reasoning as to the expediency of a power to 
stay execution in the ends of justice will not, therefore, apply. 
The theory of inherent powers can make no distinction between 
immovable and movable property. 


The same remarks apply to the argument that an order of 
this kind can be made by the appellate Court under S. 545, C.P.C. 
Staying the sale of immovable property is not staying execution 
of the decree. Мот is it really a case of the Jarger power compre- 
hending the smaller, for the orders under the two sections are 
different in their nature and in their aim. (Cf. for instance S. 305, 
C P.C.) 

As to Cropper. v. Smith! we may point out that, unlike 
Rules 16 and 17 of Order 58, R. S. C., the Civil Procedure Code 
does not give a general concurrent jurisdiction to both the original 
and theappellate Courts in the matter of staying execution of 
decrees. , 

Shahzadi Begam. у. Secretary of State for 


India.—I. L. К. 34 C. rosg.—In this case the Judicial Com- 
mittee reversed the decision of the Calcutta High Court on a 
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pêre question of fact—one of disputed relationship Supniite on 
the genuimeness of two documents. Incidentally the decision 
bears on опе or two questions in the Law of Evidence. A pedi- 
gree filed in certain legal proceedings of 1804 had been produced 
at the trial and no objection had been,taken to its admissibility. 
The High Court considered it inadmissible, having regard to 
the observations of the Privy Councilin Fagat Pal Sipgh. v. 
Fageshar Bhaksh Stngh,* but on appeal their Lordships held that 
it was “ оо late for the respondent to take am objection ‘о the 
admissibility of a document which was received without objection 
at the trial.” We wish it had been open to their Lordships to 
pronounce their opinion upon the general proposition,put forward 
on behalf of the appellant that when a statement as to relation- 
ship was made by a stranger “ by the authority of a member of a 
family,” it was quite as admissible under 5. 32 of the Evidence 
Act as if made by the member himself. 

On another point their Lordships express a positive opinion. 
A deed of exchange purporting to have been executed im 1782 
was sought to be proved by a certified copy said to have been 
obtained from the office of the District Judge of Dacca in 1851. 
The copy bore the signature ofthe Judge and the seal of the 
Court, but there was no evidence of the execution of the original 
deed nor anything to show when and where the original docu- 
ment was produced. Objection was taken, that as a суйе copy 
it was not admissible under Ss. 74 and 79of the Evidence 
Act. Their Lordships held that it was admissible in evideuce; 
but it is not possible to gather from the judgment, under what 
section it was admitted. The High Court doubted the genuine- 
ness of the copy itself and did not express any opinionon the 
question of admissibility. 

In the circumstances of the case, there are only two Clauses 
— Clauses (с) and (е) of S. 65 of the Evidence Act—under one 
or other of which the copy could have been admitted. In either 
view, their Lordships’ conclusion on the point which appears to 
have been strongly pressed before them is of considerable 
importance. 

There are serious difficulties in bringing the case under Clause 
(2. The first question would be whether a case had been laid 
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for theereception of secogdary evidence— LuchmanStngh v. Puna, y" 
The non“production of the original must be accounted for— 
Krishna Kishori v. Kishort Lal Roy,? Appathura Patlar v. J 
Gopala Panikkar *—unless as in Iskri Prasad у. Lalli Fos Kun- 
war * the Court, is willing to take gudicial notice of the fact that 
the document has been logt or destroyed. It must also be shown 
that the document of which secondary evidence is proposed to be 
given, f/7d ea%s/ at one time, or in other words there must be some 
proof o£ the'execution ofthe original. There was none such in 
the present case and the procedure of their Lordships can be 
supported only by assuming that they meant to affirm the wide 
construction placed upon S. go of the Evidence Act in Khetter 
Chunder Mookerjee v. Khetter Рај * which was cited before the 
.Privy Council. This decision has been followed by the Allaha- 
bad High Court (Iskri Prasad v. Lalli Sos Kunwar supra)t 
though*the Madras High Court has left the question open 
(Appathura Pattar v. Сораја Pantkkar, supra)? But even on 
this vjew of S. 90, it would seem necessary to shew that the 
original document has been lost and that ғ? (not the copy) was 
last heard of in proper custody. 


If, on the other hand, their Lordships are to be understood 
as having admitted the certified copy under Cl. (е) of S. 65, —in 
which case the non-production of the original need not be ac- 
counted for and the presumption of genuineness laid down in 
5. 79 would apply—the decision would give a very extended 
scope to S. 74. The expression ‘public documents’ is ‘inade- 
quate and misleading.’ ‘Public? may mean ‘open to all, or 
‘capable of being known or observed by all,’ or ‘having an in- 
terest for persons in general’ or ‘made or done by an officer of 

, Government.’ The scope of the rule will differ according to the 
sense in which the term ‘public’ is to be understood. (See Wig- 
more on Evidence, S. 1630.) The Indian Legislature has 
therefore attempted to define ‘public documents’ in 5. 74 of 
the Evidence Act, but that definition is by no means free from 
difficulty and very divergent views have prevailed in the Indian 
Courts with reference to its scope. But no case has gone .the 
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*ength of holding that a document becemesa ©рцщйїс?* 40си". 
ment merely by being filed in a Court (see Hureehur v. Churn 
, Мауђее; і Shazada Mahomed у. Dani Wedgeberry;? see also 
Ponnammal v. Sundaram Pillat?) and we cannot assume that the 
Judicial Committee meant to affirm such a view. 


Jamna Prasad v. Ram Partab.—I. L. К. 29 А. 667.— 
In this case, the learned Judges have refused to follow thé decision 
of the Madras High Court in Vythinatha Ауха ч. Yeggra Nara- 
yana.* "The question is by no means an easy dne, and we cannot 
help deploring that in recent years the decisions of the Court of 
Final Appeal from India have frequently shown a tendency to con- 
found ideas which though connected with each other are not really 
identical. The partibility ? of property, its ‘jointness,’ ‘ancestral 
character’ and the existence of a ‘right by birth! init are, no doubt, 
closely connected ideas, but they are, nevertheless, distjnct con- 
ceptions. Property may be ‘joint ’ without being ‘ancestral ; it 
may be, * partible? without being ‘ancestral’; it may be ‘partible’ 
or ‘ joint ? without the existence therein of a ‘ right by birfh;’ in 
a general sense it may also be‘ ancestral,’ without other persons 
having a right by birth in it ‘The looseness of conception 
underlying some of the decisions leads to further difficulties 
and conflict of judicial opinion. As early as in the Srvagirt 
саѕе5, we may notice the ambiguous use of the term ‘ ances- 
tral? On the one hand, everything that is not 'self-acquired' 
is classed as ‘ancestral’; оп the other hand ‘ ancestral’ is 
identified with what the Mitakshara describes as ‘ Afprat+- 
bandha.’ Property inherited from a maternal grandfather may not 
be self-acquired, it may be in a sense ‘ancestral,’ but nobody has 
gone the length of classing itas ‘ Aprattbandha Daya’ or “ un- 
obstructed heritage.” As pointed out in the decision under notice, 
right by birth and the consequent right to demand partition are 
postulated by the Mitakshara only in respect of what it groups 
under the head of ‘ Apratrbandha Daya. The theory of survivor- 
ship is nowhere expressly adverted to by the Mitakshara ; sur- 
vivorship is not really an incident of any kind of property, but 


1. (1874) 22 №. В. 355 
2. (1873) 10 B. L. R. App. 31, criticwed by Field, 6th Edn., p. 210 and Amir Al, 
ith Edn. p +10, 
3. (1900) I. L. К. 23 M. 199 (1903) I. Т. Ry 37 M, 382. 
b. (i979) 1 . L. Е.З А, 870, (1882) LLB, 6 M, 1 (P. O) 
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‘merely théresult of the corporate constitution of the joint famjW. 
It may exist in other cases by force of the language of grants or 
(according to the decision in the Yaggampet case)? by inheritance, 
under particular circumstances; but this certainly cannot hdve, 
the effect of converting property so held into * unobstrueted 
heritage.’ Itis no good'trying to evolve this right of partition 
from the combined effect of the decisions in the Yaggampet case! 
and m Sagesmar Narain Deo ч. Ramchandra Dutt? Were it 
necessary to do sq, one thay even feel tempted to fall back upon the 
famous dictum of Lord Halsbury to escape the extremes to which 
such ratiocination must lead. If“ a case is only an authority for 
what it decides” and пої “ for a proposition that may seem to 
follow logically from it"—(Qurnn v. Leatkam?) exteusion by way of 
reasoning is much less permissible with reference to what may 
seem to follow from the combined effect of шо cases ; for if it is 
anywhere true that ‘ law is not logical, ? it is in India. 

Since the above was written, we have receieved Part IV of 
the Bombay Law Reporter (Vol. X) one of the judgments reported 
in which contains a forcible and lucid discussion by Beaman J. of 
the import of the expression, ‘joint property,’ ‘ joint family 
property’ and ‘ancestral joint family property. —Kursandas Dhara- 
msey у. Ganga Bat р. 184. See also Laidar Narandas v. Mottbat, 
tid, p. 175. We shall comment upon these cases later on. 


SUMMARY OF ENGLISH CASES. 


Inve Roby—Howlett v. Newington. [1908] т Ch. ут (C. A.) 


Will—Executor—Gtft of restdue—Express trust—Advance- 
ment to some children—Parttal tntestacy—Next of kin—Hotchpot. 


Where there happens an intestacy as to part only of a testa- 
tor’s estate to which part the executors are not beneficially en- 
titled under the will and the part has to be distributed among the 
next of kin among whom are the daughters of the testator to 
whom he had made advances during his lifetime: Feld, in accord- 
ance with a rule established for two centuries, that “in a case of 

rtial intestacy as to the beneficial interest the doctrine of 
otchpot does not apply” and that, therefore, the daughters of the 
testator were entitled to equal distribution of the undisposed of 
residue along with the rest of the next of kin without bringing 
into hotchpot the advances they had received. 


L (1902) 1.L.D. 26 M. 678 (P. О.) 2. (1896) LL.B. 23 С, 670 (Р, C.) 
3. (1901) A. C. 495. 
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Normandy v. Ind Cooper and Co., Ltd. [1908] 2 Ch.8f. ° 

Company—Shareholders—General Meeting—New and im fort- 

«апі resolutions—Notice—Sufficiency of— General nature of busi- 

eness” at the meeting—Non-disclosure of—Agreement by Direciors— 
Ultra vires—Action by sharehollier — Right to sue. 


Where in a Company which was doing a large business and 
incurring enormous liabilities and whose pecuniary circuthgtances 
were not good, the notice issued to the shareholders, о%а proposed 
meeting, simply declared that new regulations (Articles of the 
Association) were to be proposed, and if necessary approved and 
adopted in place of the old ones, and that copiesof the proposed 
regulations could be had at the premises of the office отоп applica- 
tion, while the purposes of tbenew regulations actually were (x) to 
enable theDirectors to grant a retiring pension to any managing 
Director, (2) to confirm an agreement made by the Directors with a 
retiring managing Director to pay him a retiring pension ofa 
large amonnt, disproportionate to the benefit he had conferred on 
the Company; (3) to increase the pay of each of the Directers by 
one half besidesallowing them travelling, hotel and other expenses ; 
(4) to appoint three Directors for life; (5) to exempt Directors from 
liability for loss ; and (6) to enable them to borrowa further sum 
of £ 1,50,000 :— 

Held in an action by a shareholder, that (x) though'the resolu- 
tion adopting these new regulations was passed at a General 
Meeting of the Shareholders and confirmed at a second Extraordi- 
nary Meeting, the resolution was invalid, as the notice given to the 
shareholders was vague and did not sufficiently describe the 
* general nature” of the business to be transacted, which was 
really one affecting greatly the pecuniary circumstances of the 
Company; (2) though “it must be competent to the Company to 
make a bargain with one of the Directors either for a reward to 
him for his past or future services,”.. .. .“ the Directors were not 
competent tomake the agreement on behalf of the Company 
without the authority of a General Meeting?; (3) the Directors 
who were authorised by the original Articles of Association to grant 
an allowance or pension to a “ person in the employment of the 
Company ” could not consider any one of themselves to fulfil such 
a description as they were in no sense employes; (4) the plaintiff, 
ashareholder,had no right of suit in respect of these irregularities ; 
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апа that, Ò) plaintiff’s temedy was only by way of appeal to ае 
shareholders of the Company who were entitled from jime to time 
to alter resolutions passed and were by the Articles of Associations 
bound by the same. “It is dangerous and wrong to interfere, 
with their (shareholders’) liberty of action.” . 

Per Curtam—(1) “If the Directors of a Company purporting to 
act on,the authority of resolutions irregularly passed were threaten- 
ing to part with the property of the Company in such manner as 
fairly to justify the charge of irreparable injury, I am not satisfied 
that the Court would not interfere by injunction to prevent that 
injury, notwithstanding the possibility or even probability that 
the Company would, in General Meeting subsequently uphold the 
Directors’ conduct. ” 
` (оу “The Court has never, except in a case of fraud, 
interfered to prevent a majority from securing benefit to them- 
selves by meaus of their preponderance of voting power.” 


Imre Waidanis—Rivers v. Waidanis. [1908] 1 Ch. 123. 


Wil—Executors— Not named but only descriptive and capa- 
ble of being ascertained. 

If A directs in his will that the executors of his father’s will 
shall also be his executors, then on the death of the surviving 
executor of his father’s will, the survivor’s executors who had acted 
in the trusts of the father’s will are the executors of A’s will. 


In re Sidney —Gingeston v. Sidney. [1908] x Ch. 126. 


Chartty—Bequest for charitable uses or Emigration uses—In- 
de fintteness-— Votd bequest. 


А bequest * for such charitable uses or for such emigration 
uses or partly for such charitable uses and partly for such emi- 
gration uses as they (the trustees) shall in their absolute and un- 
controlled discretion think fit" is void as “ itis vague, indefinite 
and not charitable." 


Per Curiam— “In Hunter у. Attorney-General? Lord 
Halsbury says: ‘It is undoubtedly the law that, where a bequest is 
made for charitable purposes and also for an indefinite purpose not 
charitable and no apportionment is made by the will so that the 
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whole might be applied foreither purpose, the whole Bequest is 
void’ and Tord Davey says ' where bequest includes purposes 

which may or may not be charitable (such as ‘undertakings of 
«public utility ’) and a discretion is vested in the trustees, the whole 

giftefails for uncertainty." : > 


Per Curram—“ Emigration is not confined to the poor, nor 
do I think that emigration is of such general public ytility.or for 
the benefit of the whole community that a gift to aid ite is neces- 
sarily a charity.” е 

In re Spencer Cooper—Poe v. Spencer Cooper. 

| [1908] т Ch. 130. Ы 

Will—Legactes— Direction to pay out of a mixed fund— Ratea- 
ble payment — Estate Duty— Direction to pay testamendary Expenses. 

Legacies directed “to be paid out of a mixed fund” are 
“according to the principle enunciated in Roberts v. Walker? and 
Allan v.Goft? payable pro rata out of the real and petwonal 
estate.” 

“© The primary burden on devisees of land (whether devised in 
trust for sale or not) in respect of estate duty on the land is not 
removed by a direction to pay testamentary expenses.” 


In re Discoveries Finance Corporation, Ltd. 
[1908] т. Ch. r4r. 
Company—Liquidatron —Transfer of shares— Unfair апа” 
votdable transfer—List of contributories—Right of liquidator to 
place transferor on the list in the place of the transferee. 


Where before the winding up of a Company a transfer of 
shares accepted by the Company was made by a shareholder А to 
B, to whom A stood in the position of Zoco parentis, who had no 
independent advice and on whom A exercised undue influence, in 
respect of the transfer, the circumstances ofthe transfer being 
such as to give В an equity to avoid the transfer, the transfer also 
not being dona-jide and real, and being a losing concern to B:— 
Held, that for the foregoing reasons the liquidator was entitled, 
though В had once been accepted as the transferee, to remove B 
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wHo atas Umable to payethe unpaid calls and place 4 in the listeót 
contributories. 


Whether the transfer was out-and-out is not the only test* 
of its validity. The bona- fides and the non-fictitious nature of the e 
transfer are also the criterion. М d 


[Lunds сазе,® DePass’s case,? Castells case? and Budd's caset 
followed] ` 


* Johnsorrs. Pickering. [2908] т К. B. r (C. A). 


Writ f fa.—Seizure—S.x2, Judgment Act (x and 2 Vig. 
C. 110)—Death of the judgment-debtor before seszure. 

From the mere fact that the judgment-debtor places ina 
drawer seized by the Sheriff, some money which he subsequently 
got, it does nat become property “seized.” 


Unider S. 12 of the Judgments Act, no right in the money of 
the judgment-debtor is created in favour of the execulion-creditor 
until actual seizure. 


The words “money belonging to the person against whose 
effects such writ of ters factas shall be sued out” in that section do 
not include money which was the judgment-debtor’s before his 
death and has since vested in his personal representatives. 


[Judgment of Lawrance J. 5 reversed. ] 


Macbeth v. North and South Wales Bank. 
[1908] т K. B. r3 (C. А.) 

Cheque—Converston—Payee— Fictitious person” —Intention of 
the drawer—S. 7, Bills of Exchange Act (45 and 46 Vict. C. бт.) 

The action was brought against the defendant bank for the 
conversion of a cheque. One White, by falsely representing to the 
plaintiff and another that he had agreed to purchase from a man 
named Kerr certain shares in a Company (as a matterof fact Kerr 
owned no shares іп the Company) and that he had arranged to 
re-sell the shares at a profit, induced the plaintiff to finance the 
transaction by drawing a chequeon his bank payable to Kerr or 
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oNer. Instead of using the cheque in thee purchase ofthe hates 
as he was required by the plaintiff to do, White forged Kerr's 
endorsement and paid the cheque into his own account with the 

„defendant bank who collected the money from the plaintiff's bank. 


° Held.—(1) Though the chéque had been drawn for a joint 
purpose, as it was the plaintiff's cheque which was to be applied 
in a specific way, the plaintiff was the only person ensitled to 
bring the action for a wrongful dealing with the cheque. 


(2) As the payee designated in the bill was a real person 
intended by the drawer to receive the payment, ethe payee was 
not a ‘fictitious person’ within the meaning of S. 7 of the 
Bills of Exchange Act. * 


(3) The term ‘fictitious’ is a relative term. It means 
‘ fictitious” by the pretence of some person who isa party to the - 
instrument. Even a real person might be a fictitious payee within 
the meaning of the section if he was not intended by the drawer 
to receive payment on the bill. 


[Bank of England v. Vagltano Brothers? distinguished ; Judg- 
ment of Bray J. ? affrmed.] 


Westgate v. Crewe. [1908] т K. B. 24. 

Costs—A ppeal—Discretion tn refusing—Neglect to give infor- 
mation to platnit ff. 

An appeal lies from an order as to costs made by a County 
Court Judge when there are no materials upon which a discretion 
could be exercised or if he exercised his discretion upon grounds 
not open to him. 

Where the Judge finds that the plaintiff has sued the wrong 
party, it is not a ground for depriving the defendant of his costs 
that he neglected to give information which would have enabled 
the plaintiff to ascertain as to who was the proper party to be 
sued just as it is no ground that “he relied upon a defence which 
he was entitled by law to set up such as the Statute of Limitations 
or the Gaming Acts, or that he refused to submit to the Judge as 
an arbitrator tosay what should be donein the matter and 
insisted upon having the case tried according to law." 
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* * .Ridhardson veGraham. [1908] 1 K. B. 39 (С.А) 2 
Right to ancient light—Landlord and tenant—Transfer of 
the reversion to the owner of the servirent tenement—Extinguishment. 


Where a house had, at the jime of the granting ofa Іеаѕе,* 
attached to it a right toe ancient light, such right is not extin- 
guished by the landlord subsequently conveying the fee simple to 
the owner of the servient tenement. 


~ To extinguish the*right there must be both unity of seisin 
and unity of enjoyment. 


The principle is “ the landlord, having unquestionably given 
by a legal act the right to light to the plaintiffs, cannot give by a 
legal act to another person something which is absolutely incon- 
sistent with that right which he has already granted to the 
plaintiffs.” • 


Mansfield v. Relf. [1908] t K. B. 71 (C. А.) 


Landlord and tenani—Covenani by lessor to pay land-tax— 
Effect of improvements by tenant. 

In construing covenants contained in leases by which the 
landlord covenants to pay the land-tax or by which the tenant 
covenants to pay all rates and taxes with the exception of land- 
tax, the convenant must be treated as referring only to that portion 
of the land-tax which is properly payable by the landlord having 
regard to the annual value which the land produced to him. 
Where the tenant has effected improvements the lessor has to 
pay tax on the original value and the lessee on the improved 
value of which he alone reaps the benefit. 


Lenny & Sons v. Callingham & Thompson. 
[1908] т K. B. 79 (C. A.) 


Practtce—Recerver—Landlord and tenant— Sutt to recover 
possession—Licensed premises— Subject-matter of litigation. 

In an action by a lessor to recover possession of an hotel as 
on a forfeiture where the lessee had covenanted to keep the hotel 
continuously open and not to do anything whereby the license 
might be endangered, the Court may validly appoint a receiver of 
the license and of the rents and profits and authorise him to keep 
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" tha hou se continuously open as an hotel andto do all the Acts heces-° 
ѕагу for that purpose and for the purpose of preserving the license 
from forfeiture. In a case like the present where the lease is of an 
hotel with covenants such as given above, the plaintiff does show 
туда facte title to ап interest sand a substantial interest in the 
licenses which have no useful or practifal existence apart from 
the business. То the extent, therefore, to keep the businegs alive 
in order to preserve and effectuate the licenses, a manage? may 
be appointed to carry out that intention of the parties. INC 





Dewar v. Goodman. [1908] 1 К. B. 94 {С. А.) 


Landlord and tenant—Covenant by under-lessor fo perform coven- 
ants of the head lease—Not in respect of the demised “premises— 
Collateral. 

A lease of a certain land contained a covenant *оп the part of 
the lessee to keep in repair all buildings erected on thé land. 
Houses to the number of 211 were erected on the land. Defend- 
ant’s assignor, the lessee under the original lease, sub-demised two 
of the houses to the plaintiff's assignor, the under-lease containing 
a covenant by the latter to keep the two houses in repair and also 
a covenant by the formerto perform the covenantsin the head 
lease. The plaintiff was ejected by the head landlord for a 
breach of the covenant in the head lease to repair all the houses 
including the two houses forming tbe subject-matter of the under- 
lease. 


Held—{i) The covenant to perform the covenants in the head 
lease not being in respect of the demised premises did not run 
with the land. A covenant to doan act notin respect of the 
demised premises, but which will protect from forfeiture the estate 
of the lessee in the demised premises, is not, onthat latter ground, 
а covenant running with the land. 

Held also by Buckley L. J.—The landlord having entered by 
reason of the failure todo an act which as to part ought, as bet- 
tween the plaintiff and the defendant, to have been done by the 
plaintiff, and as to part by the defendant,'the plaintiff had no 
cause of action against the defendant. 

[Judgment? of Şelf J. affirmed.] 


1, (1907) K. B. 613, 
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ч Ginkel\ Son & Feskett, Limited v. Stepney Borougy 

Council. [1908] I K. B 115 (С.А) ào 

Market— Dedication of highway—Long user—Presumption оў” 

legal ortgin—Qualtfied dedication. , . 
Where a market has Been held overa highway for years either 
under the order of, or without objection by, a highway authority 
having the right and duty to object if such user were wrongful, 

one ought fo attribute te the user, if possible, a legal origin. 


If you finda dedication by the owner of a soil lying “juxta” 
the centre of a market, it 15 а fair presumption that he dedi- 
cated his land subject to the market franchise which He must be 
taken to have known to exist. 


Even in a case where the dedication is not by presumption 
but by statute, in the absence of clear words to the contrary in 
the statute, it must be taken that it was dedicated to a public 
who knew of, and were subject to, an existing market franchise. 


[Judgment? of Swifen Eady J. affirmed.] 


——— 


Whitehead v. Palmer. [1908] I E. B. 151. 


Lease— Death of the lessor—Admintstrator ‘ad colligenda bona! 
with power to sell —Lsability for rent. 

Where a person is appointed administrator ad colligenda bona 
with power to sella lease belonging to a deceased person, that 
lease is vested in him during the period of time for which the 
grant is made. But he does not become liable for rent if he does 
not enter on the premises. 

If he does enter, he becomes liable not only for the rent which 
he has actually received but what he might have received if he 
had used due diligence, or, as it is sometimes expressed, he is 
liable for the yearly value which the premises might have yielded. 
But because a quarter’s rent falls due when he is in possession he 
does not become liable for the whole of that ; he is liable only for 
the proportion of the rent due in respect of the period during which 
he was actually in possession. While an executor's title is derived 
from the deceased, an administrator’s is derived from the Court 


1. (1906) 2 К. B. 468. 
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Which makes the grant ; consequently the administrafor if liable 
only from ihe date of the order apponting him administrator. 


Davies v. Mayor of Bromley. [1908] I К. B 170. (С.А.) 

o Local sanitary authority—Refusal to sanction pians— Malsce— 
No aciton-—Mandamus. ы 

No action will lie against а local sanitary authority for their 

refusal to sanction the execution of certain building and dfainage 
works according to plans deposited wit? them, even if there is 
evidence to show that the individual members of the authority 
were actuated by bitterness or some other indirect motive. 


Where, however, the Court can see from the fgcts that, al- 
though the local authority has made a pretence of exercising its 
power, it has, nevertheless, in truth and in fact, never addressed 
its mind to the question before it, a mandamuS to hear and 
determine the matter might be obtained from the King’s Bench 
Division. 

ө 


Mansell у. Griffin, ms І. К. B. 160. 

Master &* pupil — Right to inflict corporal punishment— 
Assistant Master —School regulations. | 

No action will lie against an Assistant Master in a Public 

Elementary School for inflicting corporal punishment on a -pupil 

provided it is moderate and was not dictated by any bad nfotive: 


< and it is such as is usual in the school and such as the parent of 


the child might expect that the child would receive if it did 
wrong. ‘The ordinary authority to inflict moderate corporal 
punishment which may be presumed to be delegated by the pa- 
rent extends not to the head teacher only but also to the responsible 
teachers who have charge of classes, unless there were regulations 
от there was а known custom confining the administration of cor- 
poral punishment to the Head-Master of the school and those re- 
gulations or custom were known to the parents from which it 
could be inferred that that authority was delegated only to the 
Head-Master Consequently the mere fact that there were regula- 
tions in the school forbidding Assistant Masters from inflicting 
corporal punishment would not render them sso facto liable in an 
action. for assault, by a pupil. 
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* * .% Laster v. Ноевог. [1908] I. К. B. 174 (C. А.) Pa 


Bankruficy— Voluntary settlement declared voig—Debt due 
to the Bank—No set off. 


Where a settlement on a wife had been declared void as 
against the trustee in bankruptcy of the husband and the trustee 
sued the wife to recover the money paid to her under the avoided 
settlergént :—Held (еле Moulton L. J. dissenting) the wife 
cannot set off a sum due to her from her husband dtthe date of 
the bankruptcy because at the date of the bankruptcy there was 
no debt due from the wife to the husband, the debt having arisen 
only subsequently and in the course of the management of the 
estate by the trustee exercising his right to avoid the settlement. 

Fletcher Moulton L. J.—As the trustee is not bound to collect 
first such assets as consist of unquestioned debts and do not de- 
pend upon the exercise of rights specially given to a trustee in 
bankruptcy to claim property which under ordinary circumstances 
wotld not belong to the bankrupt, and as no formal avoidance 
is ne&ssary before an action could be brought for the money, the 
money is in the same position as ifit had all along belonged to 
the estate and therefore the subject of set off. 


Lewis v. Lewis. [1908]P. т. 

Wili—1wo faeces of paper—No mechanical fastening—Held 
together some way at the time of execution. 

Where it was established by parol evidence that two pieces 
of paper propounded as the will of a deceased person were held 
together by the testator’s finger and thumb but without any 
mechanical fastening at the time he put them before the attesting 
witnesses as his will and acknowledged in their presence his 
signature to the document as his will: 


Held :—The will was duly executed. 


Norman v. Norman. [1908] Р 
Sutt for Judicial separation owing to cruelty—Covenant not to 
revive proceedings їп respect of cruelty—Subsequent adultery—-Sust 
Jor divorce—Previous cruelty pleadable. 
А covenant by a wife in a deed of separation to the effect 
that all proceedings in a suit by her for judicial separation which 


V 
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А was then pending should be withdrawn and that she as hot to 
révive the same in any manner whatever, does not precfude her 
„from suing for her divorce on the ground of the husband’s subse- 
, quent adultery coupled with the previous cruelty. 
——%- 


Guardian of the Poor of Westham Union 





р. 
curam of the Poor of Edmonton Union. * 
i [1908] A. C. p. 1° ; . 
Settlement—Dtrvtston of Parish —No destructton—Local Gov- 
ernment Act, 1894 (56 and 57 Vict. C. 73)—' Stare decisis 
One Forest, a pauper, acquired a settlement in Tottenham 
Parish. Subsequently by operation of the Local Government Act, 
the Parish of Tottenham came to. be divided into two parishes, 
Woodgreen and Tottenham ; but the Union remained the same 
Edmonton Union. Forest was found chargeable in Westham 
Union and the Guardians thereupon claimed that the Parish of 
Woodgreen in the Union of Edmonton was the place of hje last 
legal settlement and that therefore he wasremoveable there. The 
Courts below felt constrained by the authority of 7i thion’s case, і 
and the cases following it, to hold that the division of the old 
Parish had the effect of destroying all.the settlements theretofore 
acquired in the whole of the old Parish. 
Held, on appeal, that it had not such effect, and that 7*5/os's 
' case > was wrongly decided. Referring to the principle of stare 
decisis, Lord Loreburn, L. C., says: “© Great importance is to be 
attached to old authorities, on the strength of which many trans- 
actions may have been adjusted and rights determined. But 
where they are plainly wrong, and especially where the subsequent 
course of judicial decisions has disclosed weakness in the reason- 
ing on which they were based and practical injustice in the con- 
sequences that must flow from them, I consider it is the duty of 
this House tooverrule them.” Much to the same effect also the 
Earl of Halsbury: “ But all these things must be governed, I think, 
by a reference to the subject-matter with which we are dealing ; 
and certainly if anybody could suppose that a principle of law was 
to be extracted out of the different Poor Law Statutes which have 
been enacted, he must have a very acute Sense to discover a 


1. 8. Q. B,215. 
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prittcighe. \From first te last, the Poor La 
of continual alteration.” 





Isidore Clifford v. Timms. [1908 


Dentist—Professional smisconduct—Disparag 
other members of the Profession. 


It és gross professional misconduct on the part 
advertise that among other advantages, the instru 
Company of which he was the Director were always ste 
before use and that a trained lady nurse was always present 
operations so as to prevent any possibility of scandal between the 
operator amd the lady patients. [Decision in (1907) 2 Ch. 236 
affirmed on this ground.] 


Nelson Line, Ltd. 7. James Nelson and Sons. 
[1908] A. C. p. 16. 

Curriers—Ambiguous contract —Lsability for negligence un- 
affected. 

The plaintiffs shippeda cargo of meat on the defendants’ 
vessel under an agreement of June 18, 1904. The cargo was lost 
by reason of the vessel's unseaworthiness, which was due to the 
defendants’ negligence, and the sole question was whether or not 
they were freed from liability by certain words in the agreement. 
It was not possible to say what exactly the -parties intended to 
stipulate. Under those circumstances their Lordships held in the 
words of Lord Loreburn:—“ ‘The law imposes on ship-owners a 
duty to provide a sea-worthy ship and to use reasonable care. 
They may contract themselves out of those duties, but unless 
they prove such a contract the duties remain; and such a 
contract is not proved by producing language which may mean 
that and may mean something different. As Lord Macnaughten 
said in Elderslie Steamship Company у. Borthwick 3— an ambigu- 
ous document is no protection? That is the ground on which I 
rest my opinion." His Lordship also observed: “І cannot agree 
in what I think was the contention that there is a canon of 
construction by which the rigour of interpretation in some com- 
mercial documents must be proportioned to the importance of the 





1. (1905) A. О, 98 at p. 96. 
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ued.’ I know of orly one stand&rd bf done 
re words have acquired a special conven- 
ly: What do the words mean on a fair reading 
the whole document.” Referring to the 
xcial/men, thé Ear] of Halsbury observed :“ Lord 
о say that contest between commercial men and 
t the commercial men wished to write „it short 
always wished to write it long; but а miftture of 
ets the whole thing unintellfgible.” to. 


ecision of the Court of Appeal affirmed on the above 


Ф 
West Leigh Colliery Company, Limited 
p. ; 
Tunnicliffe and Hampson, Limited. . 
[1998] A. C. 27. 

Surface owner—Damages for subsidence— Deprecyatign -in 
‘narket value due to fear of future subsidence .— 

The action was brought by a surface owner to recover damages 
for injury by subsidence owing to the removal of minerals from 
under his property. The Court of Appeal allowed him a large 
sum as compensation for depreciation in the market value of the 
property brought about by the apprehension of future injury by 
subsidence. He/d, on appeal, that it could not be taken into 
account in assessing the damages recoverable in the action. The 
reasoning of their Lordships may he stated in the following words 
from the leading judgment of Lord Macnaughten. 


“It is undoubted law that a surface owner has no cause of 
action against the owner of a subjacent stratum who removes 
every atom of the mineral contained in that stratum, unless and 
until actual damage results from the removal. If damage is 
caused, then the surface owner ‘ may recgver for that damage’ 
as Lord Halsbury says in the Darley Matin Colliery case ? ‘as and 
when it occurs.’ The damage, not the withdrawal of support, is 
the cause of action. And so the Statute of Limitations is no bar, 
however long it may be since the removal was completed, nor is 
it any answer to the surface owner’s claim to say that he has 





1. (1907) 1 K. B. 769. 2. 11 A. О, 127 at 185. 













Lo ІУ.) THE MADRAS LAW 
`% 


‘already brdught.one от more actions 
once, and again for other damage res 
tion. If this be so, it seems to foll 
value of the surface owner's property b 
hension of future damage gives no cause 
if depreciation caused by apprehension of f 
furnish a cause of action by itself, because 
wrong, though the damage may be very gr 
to see how the missing "element can be supplied by 
the claim in respect of depreciation tacked оп to a 
in respect of a wrong admittedly actionable, ” 





. 
Sir James Laing and Sons, Limited v. Barclay 
Curle & Со. [1908] А. C. p. 35. 

Cogtract for sale of ships to бе buslti—Passing of property—Sale 
of Goods Act, 1893 (56 and 57 Vict. C. ут), Ss. 16, 18, 62. 

The respondents’ firm agreed to build two ships for an Italian 
firm according to certain specifications and under the superin- 
tendence of an expert to be appointed by the Italian firm. The 
purchase-money was to be payable by instalments at certain 
specified stages of construction. The delivery was to be con- 
sidered completed only after the ships had passed certain trials and 
after all the conditions as to speed, &c., were fulfilled. Till deli_ 
very the ships were to be at the risk of the builders. Before the 
ships were fully constructed, but after several of the instalments 
had been paid, the appellants sought to attach the ship for a debt 
due to them from the Italian firm. 

Held, that on a true construction of the contract there was no 
intention on the part of the builders to make deliveryor part with 
the property until the vessel was completed and consequently the 
ships could not be attached. “ The fact that the ship was to be 
paid for by instalments and that there was a power of inspection 
on the part of the purchasers, may be marks pointing to the 
property passing, but it is not conclusive. The contract was for a 
completed ship, and the risk lay upon the builders until delivery 
and there was no intention to make delivery or part with the pro- 
perty unti] the vessel was completed." 

Lord Loreburn L. C :— It is only “in aid and supplement oí 
construction, the Statute (Sale of Goods Act). supplies certain 


` ° 
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ot come into*operation acfordlsg" as 


er z, Tranouth and another. 
908] A. C. p. 60. 

ton Act (R.S. О. 1897 C. 126) S. 87—Un- 
nce void against registered conveyance — Limita- 
1891, the respondent Rachel Tranouth, being the owner 
ee simple of the land in suit and about to marry, instructed 
one Sootheran, a conveyancer to prepare the papers necessary to 
vest the ownership in herself and her intended husband. Soo- 
theran prepared a conveyance from Rachel to himself and a sepa- 
rate conveyance by himself to the respondent. He registered the 
conveyance to himself. But he failed to register thé re-conveyance 
and deceived his clients by producing a forged certificate of regis- 
tration. In 1895, Sootheran mortgaged the property to the appel- 
lants. The present action was by the mortgagees upon their*mort- 
gage. The Ontario Registration Act makes every instrument 
affecting lands void against any subsequent purchaser or mort- 
gagee for valuable consideration without actual notice, unless the 
instrument is registered. But the respondents had been in posses- 
sion of the property for over the statutory period after the re-con- 
veyance. Under these circumstances, the Supreme Court of Canada 
held that the -mortgagee’s claim was barred, the possession of 
the respondents having been adverse to the appellants and their 
predecessor in title from the date of the re-conveyance. Their 
Lordships thought otherwise. As between Sootheran and the 
respondents, the deed of re-conveyance was perfectly valid, and 
consequently before the date of Sootheran's mortgage to the 
appellants no action could have been brought to secure the land. 
The Statute of Limitations, their Lordships thought, did not 
therefore, afford any defence to the respondents. 





JOTTINGS AND CUTTINGS. 

The Legal Effect of Wrongful Dismissal.—lta servant enga- 
ges not to compete in business with his master, or serve a compe- 
titor in a certain district after the termination of the contract of 
service, is he released from this promise by a wrongful dismissal ? 
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if m-» be sid that the damages whic 
sal compensate him for the loss of the 
wise have earned, and, therefore, that 
part of the bargain should not be kept 
done after the service has come to $n end. 
is theauthority of Proctor v- Sargent, а case 
by the Cqurt of Common Pleas on demurrer. 
there isthe principle, clearly set out hy Lord Ju 
The Boston Deep-sea Fishing Company v. Ansell that 
ful repudiation of the contract by one party operates as a de 
nation of the contract from the time when the injured pa 
elects to treat the wrongful act as a breach of contract, so 
that the election emancipates the latter from continuing to per- 
form it. The application of the latter principle wil probably 
commend itself to business people as being more consistent with 
fair dealing than to allow the party who has wrongfully put an 
end to the performance of his part of the contract toinsiston its 
observgnce by the other party. It has now met with the approval 
of the Court of Appeal in The General Bill-postimng Company v. 
Atkinson. "The Court treatedas mere dictum the opinion of the 
Court of Common Pleas in Proctor v. Sargent that an action can 
be maintained against a servant who has been wrongfully dismissed 
for a subsequent breach of covenant not to compete with his 
master. The question in that case was merely as to the sufficiency 
of the declaration, and the decision was, of course, not binding 
on the Court of Appeal, which very properly asserted the more 
modern view. 


ae 
* 


Public Entertainments and False Pretences.—At Greenwich 
Police Court, on February 7, before Mr. Hutton, an ingenious 
attempt was made to extend the application of the Statute Law 
as to false pretences. W. Е. Cooper was charged with unlawfully 
and knowingly, by false pretences, attempting to obtain admission 
to the gallery of a theatre to witness the performance, with intent 
to defraud the proprietor of the amount of the charge for admis- 
sion. The alleged false pretence consisted in the presentation of 
a spurious metal check made in imitation of those in use at the 
theatre, but beariug different lettering. The Magistrate ruled 
that the admission to the theatre, though it might be money’s 
worth, was not a chattel, money, or valuable security, and that, 
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not have been in law абу Мау 
tokens is а cheat of common law if 
by obtained ; but there seems to be no 
indictable to obtain by a cheat such a 
to a flace of entertainment. 

e 


* + 
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tury of Crime.—In the new volume of Criminal 
e a number of tabies that afford а sdrvey. of the 
ents of crime during the past fifty years. To the familiar 
uestion—Is crime increasing ?—they enable a ‘pleasing answer 
to be returned. In 1857 the number of persons tried for indictable 
offences was 54,667; in 1906 the number was 59,079* ‘Chis, it is 
true, is an increase of 4,380 ; but the population has increased 
from nineteen millions to thirty-five millions in the same period, 
and, if this enormous increase in the population is taken into 
account, the decrease in indictable offences is 40 per cent. 
Mr. Parrant, who contributes the introduction, might have 
brought out this gratifying fact even more clearly than he does. 
(Many people, by the way, will regret that Sir John Macdonell, 
eminent alike as a jurist and a statistician, has ceased to write 
the Introduction to the Criminal Statistics). The number of 
indictable effences reported to the Police in 1906 was actually less 
than in 1857, notwithstanding the fact that the population has 
almost doubled in size. An examination of the tables of non- 
indictable offences yields, it is true, less satisfactory results. ‘The 
number of such offences rose from 320,019 in 1857 to 700,978 in 
1906. But it has to be remembered that a very large proportion 
of these now indictable offences are merely breaches of municipal 
law. For instance, there were 53,399 offences against the Educa- 
tion Acts in 1906, while there were, of course, none in 1857. The 
great growth of vehicular traffic has also a large influence upon 
the figures ; offences against police regulations, which numbered 
only 38,633 їп 1857, were 132,504 in 1906. In the more serious 
non-indictable offences, such as assaults, cruelty to children, 
malicious damage and unlawful possession, there has been a 
considerable decrease. According to Mr. Farrant these crimina], 
non-indictable offences were some 30,000 less in 1906 than in 1857. 
There ‘is, then, good ground for believing that the variou 

forces that make for righteousness are gaining ground in oui 













^ 
dst "At *uy rate, theessimist 
that the world, as reflected in these st 
worse. 
Р 

“Stagnation tn the Business of the -B 
Larsen v. Sylvester & Co., which was do 
Court of. Appeal on Monday, was called o 
a junior counsel for the respondents, said he ha 
а joint “message from MI. Hamilton К. C. and Mr. 
K. C., who were briefed respectively, for the appellant an 
respondents. Both counsel were engaged before the Priv 
Council, and they had requested him to apply to their Lord- 
ships that this case might stand out of the list till next Mon- 
day. Lord Justice Vaughan Wlizams : “І do not think this is a 
convenient principle to act on. The whole bar is conducted on 
the basis that ia cases of importance you must have a leader and 
a junior. Hence there is no inequality. Neither leader is able to 
come. eWhy should we not hear the case in its turn?” Mr. Yenkens 
К. C. (interposing) said he appeared in the next case in the list 
and had been waiting for three days forit to come on. He was 
ready to proceed at once. Lord Justice Vaughan Weilleams (to 
Mr. Fenkins): " As you have been kept waiting а long time, we 
wil agree to take your case; but I do protest against this stag- 
nation and utter absence of real currentin the business of the 
bar. It is neither good for the litigants, for the Bar, nor for the 
Judges. It makes the business of the court much more difficult, 
and as far as the clients are concerned, every delay costs them 
money.” Mr. Jenkins: “ After your Lordship’s expression of 
opinion I wil always tell my clients that they had better go on 
with the juniors in the event of the leaders’ absence.” Mr. 
Justice Farwell : “The leader’s absence is the junior’s opportunity.” 






+ ж 
* 

Liability of Restaurant-keepers.—According to the decision 
of Judge Rentoul in Drusffe v. Sprers and Pond. (L1m.) a Restaur- 
ant-keeper is not liable to a customer for the theft of an 
overcoat, hung by the customer upon a peg in the dining-room. 
There was no negligence, he said ; for the defendants could not be 
expected to have some one continually watching each rail on 
which hats and coats were hung. At first sight the case bears a 
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e 
е Royal case ( UZtzer v. ЖсАђ/ѕ)? but 
n the Cafe Royal a waiter had taken 
ng it up, and the verdict of the jury 
ere was both a bailment and negligence. 
laintiff was upheld on appeal to the 
e Mr. Justice Carles considered that there 
points, but Mr. Justice Wright only held 
at there was no bailment had not been* clearly 
trial and could therefore not be raised on * appeal, 
present case the servants of the defendants had done no act 
om which a promise to take charge of the coat could be inferred. 
As Archard v. Bush, however, shows, the liability is greater 
when the Zocus £n guo is an inn and the relation betwten the pro- 
prietor and the customer is that of inn-keeper and guest; for an 
inn-keeper, like a common carrier, is at common law liable for 
the loss of his guests’ property, otherwise than by the Aet of God 
or of the King's enemies. But a mere restaurant, ‘ a place where 
accommodation is not provided for passengers and way-faring 
men, to quote from Calye's case, is not an inn. 
















+ + 
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Divorce Cases and Co-respondents.—Sit Gorell Barnes expressed, 
says the Pall Mall Gazette, a very sound view in the course of a 
divorce case which he disposed of recently. He had been asked 
to conceal the name of a co-respondent at a previous hearing, and 
declined to do so. The result of his refusal was a report of the 
case which led to the offer of important evidence. As the Judge 
said, the casesare rarein which itis not desirable on public 
grounds that the names of persons called before the Courts should 
be made known. Publicity has become an important aid to 
justice, and the soundest policy is to make no reservation on 
behalf of individuals unless it can be shown that there are other 
than merely private reasons for doing so. Every prisoner and 
most witnesses would like their names to be concealed, but the 
privilege cannot be given to all, and justice has higher claims 
than sentiment. It is rarely possible for a judge to determine 
when asked to conceal а name, whether some interst may not 
suffer if he consents to do so. 


* + 
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"Ae s-Century Old German Law- 
which has been in progress since the 
authority of Friemar, a suburb of Go 
in a neighbouring village, was amicabl 
after 478 years of constant litigation, 
the suit, which has swallowed up enormo 
was the-action of the mill-owners in raisin 
tion the height of a dam in the River Nesse, in o 
the supply of water to tHeir mills. 











Decisions ‘ per yncurtam ’:—The industry of counsel and 
learning of judges sometimes fail to prevent decisions being given 
in temporary forgetfulness of some particularly relevant section 
in an Act of Parliament. It is fortunate when the forgotten enact- 
ment comes to light in time to have the erroneous decision reversed 
эп appeal. This, however, does not always happen. A decision of 
the Court of Appeal was a few years ago reversed in the House 
of Lords on the strength of an enactment then overlooked— The 
Capital and Conuties Bank v. Gordan.* In the Court of appeal 
no mention was made of the existence of S. 19 of Stamp Act, 1853 
(C. 59) although this section was probably intended to be repeated 
by the Bills of Exchange Act, 1882. The mistake was discovered 
before it was too late and the matter was put right in the higher 
Court. Quite recently it has been discovered that in rgor a 
decision was given by Mr. Justice Kekewtch which certainly 
would not have been given, but for a most important section of 
the Wills Act, 1837, having been overlooked. In this case the 
mistake has been discovered too late for rectification. In Jn re 
Broad? it was held that an imperfectly executed will, nevertheless, 
operated as an exercise of a power of appointment, S. 10 of the 
Wills Act, 1837 on this point being, by some extraordinary 
accident, altogether overlooked. Mr. Justice Warrington (then 
at the Bar) was counsel for the plaintiff in whose favour the deci- 
sion was given. The same point arose in Zn re Barnett® before 
Mr. Justice Warrington, and In re Broad was cited. Mr. Justice 
Warrington admitted that this S. то was entirely overlooked in Jn 
re Broad and added, “ whether weall forgotit or not, І do not 
know.” As might have been expected, Zn re Broad was not 





1. (1908) A. О, 240. . 2 (1901) 2 Oh, 86. 
8. (1908) 1 Oh, 402, 
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t poor consolation for the nsutçessfi 
d the recent decision of /9 #4 Barnett 
L—Engiish Law Journal. 


e. 
ipt of the following publications :— 


ual by P. ЇЧ. Ohatterjee. E 
.. e T .. February. 1908 
; 5н А A Do. 
Bombay Law Reporter T ae ee B Do. 
Burma Law Reporter ` e Do 
Calcutta Law Journal . Do 
Calcutta Weekly Notes » Do 
Canada Law Journal ža vs Do 
Canada Law Times oe Do. 
Hindustan Review zi as ux 5 Do. 
Central Law Journal s i. is a Do. 
Chicago Legal News 7 ро. 
Commonwealth Law Review Do. 
Criminal Law Journal Do 
Educational Review Do. 
Harvard Law Review Do 
Indian Review ae d js € Do. 
International Police Magazine ... ss s . January 1908. 
Kathiawar Law Reports i és - .. February 1908. 
The Law journal NS TE КА ро. 
Law Studente’ Helper Do 
Law Students! Journal E "S Do. 
Law Notes T T ae we Do. 
The Lawyer m Ps ^. 5» Do. 
Michigan Law Review 5 бе % 5% Do 
Punjab Law Reporter - vs Do 
. 
. 









The Madras La 


Vor XVIIL] MARCH, 1908. 


IMPARTIBLE ESTATES AS FAMILY PRO 


(Continued from Р he No. 8, Part 11.) 


It will'be beyond the scope of our present discussion to enter 
into the history of the methods adopted by the early British ad- 
ministrators in India in their dealings with the Zemindars, but 
seeing that the Permanent Settlement in this Presidency was based 
almost wholly on the results of the experiments made in Bengal, 
it is necessary to notice the net result of the Bengal system 
with reference to the practice of its administration and the 
Regulations passed in connection therewith. During the decadence 
of the Muhamadan rule, the Zemindars had come to assert large 
proprietary rights of a hereditary character and claimed powers of 
alienation. The British Government at first dealt with them very 
strictly. They were treated as mere officers of Government with no 
proprietary rights or powers of alienation, but “gradually,however, 
a larger right came to be recognised in them, and finally they 
were considered as something like proprietors of the land "—(Phil- 
lips, p. 271). A power of alienation also came to be allowed 
subject to the control of the authorities. In finally resolving upon 
the Permanent Settlement with the Zemindars, the Court of Direc- 
tors (in September 1792) said :—“ On the fullest consideration we 
are inclined to think that whatever doubts may exist with respect 
to their original character, whether as proprietors of land or col- 
lectors of revenue, or with respect to the changes which may in pro- 
cess of time have taken place in their situation, there can at least 
be little difference of opinion as to the actual condition of the 
Zemindars under the Moghul Government. Custom generally gave 
them a certain species of hereditary occupancy, * * * Con- 
sidered as a right of property tt was very imperfect and very preca- 
fious. Though such be our ultimate view of this question * * 
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restablishingereal per mandht valu е 

ces and for conferring such rights 

lips рр. 283-4.) The italics are ours. 

t was proclaimed in Bengal on the 22nd 

clamafion was embodied in Regulation I 
e 


е concerned with the controversy as to the ex- 
est conferred on Zemindars under this atrange- 
our present purpose, it is endugh to note that dne im- 

t result of it was to convert the Zemindars’ interest into a 
tfinite category of proprietary right governed by the ordinary 
private law. The Regulations and the Sanads issued thereunder in- 
discriminately placed all Zemindaris on the same footing, without 
any regard to their nature, origin or previous history—see Vidya- 
furna v. Vidyantdht.+ Henceforth there was little room left for 
the further developement of the old customary incidents.” As an 
ordinary kind of private property—which it henceforth becomes — 
the Zemindars! interest must have all the legal incidents of proper- 
ty. TheRegulations declared the Zemindaris hereditary and freely 
alienable—subject only to the limitation that the alienations 
should be valid according to the ordinary Hindu or Muhamadan 
law. The Bengal Legislators were thorough-going and logical. 
The Zemindar: should also descend and be enjoyed as ordinary pro- 
perty, and hence Regulation XI of 1793 after reciting that by 
‘custom originating in considerations of financial convenience some 
of the most extensive Zemindaris descended by primogeniture, 
that such a custom is repugnant both to Hindu and Muhamadan 
laws and subversive of the rights of the other members of the 
family who would otherwise be entitled to share in these as in 
all other estate,’ &c.,.enacted that if a Zemindar should die without 
a deed or will, his property shall go to bis heirs, who may hold it 
jointly or make a division. 

If these principles had been consistently maintained:and fully 
carried out, the anomaly of impartible properties would not have 
come into existence at all. But Regulation XI of of 1793 was 
held not to be applicable to the succession to estates in the nature 
of a well-established Raj (see Rag£tshen Singh v. Катуоу Surma?) 
apparently on the ground that even according to the ordinary 





1. LLB, 27 M. at p. 459. 2. (1872)L L. R. 1 O. at 192 (P.C.) - 
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Hind lay, independenfly of custom 
ble—see Baboo Ganesh Dutt Singh v. 
Further, in the last mentioned case t 
mated that, in its own language, the 
application in cases in which a will or 
cuted by the late owner— whether such wil 
operative or not. An exception—fairly consi 
was also ingroduced by Regulation X of 1800 whi 
‘to exclude from the operation of Regulation XI о 
districts in which the custom of primogeniture prevails as 
eral Jocal custom and not merely as the usage of a particular 
tate or family —Aajah Deedar Hossein v. Ranee Zupooroon Nessa." 
Furthermore, after the acquisition of Orissa, Regulation XII of 
1805 perpetuated the custom of impartibility in the Zillah of 
Cuttack—see Shyamanand Das v. Ramakanta Das.* ‘The result is, 
that while the reason for the impartibility has either ceased or is, 
at any rate, regarded as of very second rate significance, and 
whileethe other incidents of the tenure which originally arose 
from its very nature have been swept away, the incident of im- 
partibility has been perpetuated on a supposed ground of custom. 


It must, however, be said that the practical application of this 
theory of impartibility by custom is hardly correct. The incident 
of impartibility is ‘ a relic of public law.” It arose at a time when 
the subject to which it attached was not understood to be an 
‘estate, when it was a very different thing from a modern 
Zemindari. As long as it was a Raj ora Military or Feudal fief 
or an official position, the practice of impartibility continued 
because the public law or the conditions of the tenure or the 
nature of the office, as the case may be,required it; and a practice 
thus depending on and existing only on account of the public law 
or the nature of the tenure can never acquire any binding force as 
а custom—for it is not followed as a custom binding tn itself, 
trrespective of the law or the tenure— see observations in the 
Pittapore Case. + In the Soosung case " their Lordships said 
that upon the Permanent Settlement any incidents of the 
old tenure: were as condstions of tenure at an end, and thee 
Zemindari, so far as relates to tenure was thenceforth held 


2, (1841)2 Moo, І.А. 441. 


1. (1855) 6. Moo. 1. A. 164. 
L L. B, 22 М. 88. 7 - 


з. (1904)LL.R. 82 C. 6. 4. 
5. (1873) I. L. E. 1 O. 186. 
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an ordinagy Zemindar? free from 
ttlement would not,however, of itself, 
amily usage regulating the manner of 
e same case, they said that the acts of 
lement showed that the family did not 
ccession in thé light of a family custom 
condihon of tenure. It may well be asked 
f the cases in which the plea of impartibMity has 

y it could have been shown that grsor {0 the settle- 
e rule of succession was regarded by the members of the 
ily as a custom binding upon them by its owh force, indepen- 
dently of the nature of the estate or the conditions of the tenure ; 
and in no case was the decision rested—if this could* be done at 
all—merely on the practice of the family subseguent to the perma- 
nent settlement. In the Ramnad case? it was observed: ‘ The 
commutation of the Military tenure cannot be taken ¢o imply 
any alteration of other incidents which custom had impressed upon 
it either in regard to its impartibility or to its devolution’ and 
again (at р. 633): ‘ When a Raj or principality belongs to a parti- 
cular family and has at the same time a political character, the 
latter is liable to be detached from it without changing the inci- 
dents which appertain to it by custom. It is difficult to realise 
exactly what the learned judge meant by a Raj without a political 
character. Assuming this to be possible,and even taking it that 
such was the intention and the effect of the Permanent Settlement 
Regulation, the question still remains to be decided in each case, 
whether the custom attached to the Raj with its political charac- 
ter or to the family, independently of the Raj; and it will be 
applying a very false test to say that the subsgeuent conduct of the 
family—very often in ignorance of the true nature of the change 
—ghows the nature and intent of the custom in the course of 
the centuries prior to the settlement. 


A juridical custom, in derogation of the ordinary law, can 
arise from a course of conduct only when but for such course of 
conduct the ordinary law would have applied. A course of conduet 

* in a family in connection with an interest which was beyond the 
pale of the ordinary private law or was not ‘ property’ in the ordi- 
nary sense cannot give rise to a binding family custom which 

1. LLB. 3 M. at p. 636- 
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would apply as such when that int 
nary kind of private property. 

‘The cases lay considerable str 
was the intention of the Government t 
estate. Butthrough them all there ru 
the effect of a re-grant or restoration and 
nent Settlement Regulation. During the 
and 1795 there had been numerous forfeitures, 
attacĦments of these estates, bnt many of them were 
restored or re-granted, and in these cases the intention 
Government at the time of the restoration or the re-grant is 
tainly relevant—indeed it is the main question—for then, as was 
said in the .SAivaganga case > ‘ Government were, no doubt, ina 
position to grant out the estate on other than the old terms. The 
question is whether they did so? But when after such grant— 
be it off the old terms—the Permanant Settlement Regulation is 
passed and a question is raised as to its effect, the intention of the 
Government is perfectly irrelevant. 


Rightly or wrongly, the rule came into vogue that all pro- 
perty of whatever description was rima facie partible, but a 
special custom of impartibility might be set up and proved. The 
process presents some parallel—though in the converse direction 
—to the extension of the rule of piimogeniture in England. Inan 
earlier period primogeniture spread to a certain-extent by the 
desire of upstart families toimitate the fashion of ancient royal 
houses or military holdings. But after the British advent ‘the 
‘land law of the people superseded the land-law of the nobles’ 
and in many cases Zemindaris were held to be partible not be- 
causethey were shown to have been partible from former times, but 
because such was the presumption of law, except where it was 
shown that the estate had been and continued to be impartible. 
(Cf. Pollock’s Land Laws, App. D.) See Raja Sooranasny Venkata- 
фай Rao v. Ramachandra Као," quoted in Norton's Leading Cases, 
р: 282. 

The early practice of the Madras Administration in dealing 
with the Zemindars is described in the Fifth Report (Vol. II, pp. 
22-5). By the closing years of the 18th century, the permanent 
settlement was introduced in a considerable portion of the 


1. L L. B, 8 M. at p. 808. 3. 1. M. B. D. 495. 
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Governmenf of Fort St. George, the 
lly the same as those of the Bengal 
t of the Havelly lands, by the creation 
ce that formed no part of the Bengal 
concerned, for though resembling other 
spects, they are not impartible. 


ears of the roth century, the permanent esettle- 
nded to most of the Polleiems (see Fifth Report, 
. 122). The principles of the system thus introduced 
е explained at length in the Instructions issued to the Collec~ 
ors by the Board of Revenue under the orders of the Government 
(see Fifth Report, Vol П, App. No. 18). It was stated ‘the 
Zemindars hold their Zemindaries by a tenure so precarious as 
scarcely to convey the least idea of property in the soil." * * >» 
It has been resolved to adopt the form introduced some years 
since into the Bengal Provinces by constituting the Zemindars 

* * * actual proprietors of the soil or lands composing their 
estates. * * * ‘Fhe privilege will be allowed to all actuà prò- 
prietors of land to transfer * * by sale, gift or otherwise their 
proprietary rights in the whole or any portion of their respective 
estates without applying to Government for its sanction to such 
transfer, and all such transfers will be held valid provided that 
they be conformable to the Muhamadan or the Hindu Laws. 


* * * s Proprietors of a joint undivided estate 
who may be desirous of dividing it * * Ы will be at 
liberty to do so on application to the Collector. * Жл cw 


These principles were embodied in the Permanent Settlement 
Regulation XXV of 1802 as to the precise effect of which there 
has been some diversity of judicial opinion though the matter 
must now be taken as set at -rest by the pronouncement of the 
Judicial Committee in the Marungapurt case." 


The Madras legislation contained no provision corresponding 
to Bengal Regulation XI of 1793—apparently because even in 
Bengal the policy of that regulation has been departed from in 
1800. It would, however, appear that the Permanent Settlement 
Regulation XXV of 1802 was regarded as having the effect of 
placing Zemindaris on the same footing as ordinary landed pro- 
perty, letting in the Hindu Law of Succession and Partition. 


1. (1874) L. B. 1. I. A. 282, 
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ting 1А 1820, Sir Thomas Munro 
Regulations has in a great measure br 
the estates of different classes of Zem 
were protected from division and d 
heir. * * * By exteitding t 
Laws of Succession, they'(the Regulation 
ed many of them and are hastening to ruin 
(Selectionsby Sir Alexander Arbuthnot, pp. 118 
strongly récommended &u Entail Regulation to pr 
sion of Zemindaris and protect them from sale for priva 
In a note on*p. 124, it is added by the Editor that * owin 
various circumstances the proposed Regulation was never passe 
into law; But its main object has been attained by the action of 
the Courts which have repeatedly held that ancient Zemindaris, 
polliems and jagirs are not subject to division because by long 
custom the rule of primogeniture has been introduced and prevails 
їп them.’ Sir Thomas Munro's proposal has been in a way carried 
out by the recent Impartible Estates Act, but the Act does not 
assigh to impartible estates any scientific legal character. It 
indiscriminately declares a number of estates impartible and 
merely restores the law as it was understood in this presidency 
prior to the decision in Sarta7 Kuarts case.1 It lays down an arti- 
ficial joint family standard to test the validity of certain dealings 
of the Zemindar and in the language of S. 5 this test would seem 
to apply even when as a matter of fact there is no family and the 
Zemindar is the sole member. Anyhow the Act does not in any 
degree help to solve the question of the true nature of {һе Zemin- 
dar's estate. If the Act had been passed as part of the permanent 
settlement measures, the result might have been different. The 
Legislature in recognizing the propiietary character of Zemindaris 
would have assimilated them to the ordinary family property 
known to the Mitakshara law, and the incident of impartibility 
being only a statutory restriction would not have furnished an 
argument for denving the existence of co-percenary rights in 
them. As it is, an interesting question may sooner or later arise 
with reference to the Impartible Estates Act, vtz., how far will the 
general princtples laid down by the Judicial Committee as to the 
nature of Impartible Estates be applicable to Zemindaris declared 
impartible by the Act, without any reference to family custom. 





1. (1888) I. L R. 10 A. 272. 
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в . 
last century; the impartible &states 
prolific source of litigation raising the 
y, divisibility, liability for debts and ' 


the various tribtinals in these cases are not 
th one another, and it is not possible to 
any definite principle on which the Courts may 
ve consistently acted. It* was not reflised what 
Ce the absence of any provisions corresponding to Bengal 
gulations XI of 1793 aud X of 1800 made ‘In the Bengal 
cases, the Regulations made it impossible to declare any estate 
impartible on the mere ground of family custom, so tlfat in cases 
where /осаё customs were not pleaded, impartibility could be 
rested only on the nature of the estate, which as in the case of a 
Raj, rendered it impartible, apart {тош any custom. . In the 
Devarakota cast? one of the arguments of Mr. Mayne, for the 
appellant, before the Judicial Committee, is reported to have been 
as follows :— There was no evidence here that when the Govern- 
ment was granting the Sanad of 1802, there was any intention on 
its part to alter the rule of succession or the impartibility of the 
Zemindari. The Regulation which in Bengal might be said to 
have indicated such an intention was not applied to Madras,’ 
Their Lordships apparently acceding to this argument say: “ An- 
kinedu acquired a permanent property in the land at a fixed 
assessment, but there was no grant of the land and the rule of 
succession to it was not altered, * * There is по evid- 
ence of any intention of the Government to alter the nature of 
the tenure. Their Lordships refer to the Нипѕафоте case? 
and conclude: ‘The estate continued to be impartible and 
the rule of succession to it was not altered’? Butin the Hunsapore 
case,? attention was directed mainly to the intention of the Gov- 
етпшепї at the time of the restoration, and their Lordships said 
that ‘ they cannot safely draw any inference concerning the in- 
tentions of Government in making a particular grant in 1790 from 
the passing in 1793 of a general law which confessedly does not 
affect the descent of the large Zemindaris held as Raj or subject 
to Kulachar or family custom.’ It is difficult to see how their 
Lordships save ‘ family custom’? generally, for according to their 





1. L L. Е. 18 М. at pp. 416 & 417 and 422 2. (1867) I2 Moo. I. A. 1. 
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own decision in Rajah* Deedar Hosse 
were superseded by Regulation X 
pointed out, the question of intention 
is quite different from that astothe e 
ment Regulation and this latte? quest 
their Lordships—for havifg regard to cert 
laid down that Regulation XIof 1793 had n 
Counsel for the appellant did not contend befo 
that even tf the estate granted in 1790 was a Ка], 
family custom according to the rule of primogeniture, it 
character on the passing of the Regulation.’ 






. c 
In the .S/:vaganga case? also the question of/ ect o 
Regulation XXV of 1802 was not kept quite apart, (that of 
the intention of Government in the Proclamation of 1801 by which 
the Zemindar was put in his place. With reference to the Perma- 
nent Settlement, one of the the ingredients of whose policy was the 
partibility of estates as shown by Bengal Regulation XI of 1793, 
their Lordships said that ‘if there were any general intention of in- 
troducing the principle, of partibility, it was certainly not followed 
in the present instance.’ The reference to the Hunsapore case? 
does not, as already explained, really touch the present question, 
But their Lordships go on to add: “ Though the quality of the 
estate might, doubtless, be altered by a law, it was not within the 
scope of Regulation XXV of 1802 to effect any such alteration. 
It was framed with a view to the land revenue and not otherwise 
to infringe on or limit the rights of any body. And in Regulation 
IV of 1812 there is a declaration to this effect." With all defer- 
ence, it must be said that this misses the real point. There is no 
question of infringement or limitation of any body’s rights, There 
Lordships have nowhere distinctly dealt with the question whether 
the Permanent Settlement Regulation had not the effect of con- 
verting interests which hitherto were either subject to no law or 
were in a sense governed by certain rules which were in the nature 
of public law, into estates governed by the ordinary rrivate law, 
and ifso, whether this result did not involve the applicability to 
them of all the rules of the ordinary Hindu law, including those 
relating to partition and succession. That such was the impres- 
sion of the authorities at the time is evident from the complaints 

of Sir Thomas Munro already quoted. 

1. (1841) 2 M. I.A. 441, 2. (1881) I. L. В. 8 M. 290. 
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v. Ramjoy Suma! the Judicial'Cóm- 
ere question of fact and base their 
after the Settlement and the Regula- 
y were induced to regard the former 
€ ancient tenures, whatever they were, as 
er and treat the property аз ап ordinary 
€ British Government, and their acts show that 
So consider and treat it.’ It is submitted that this 
ave been laid down as a rule of Jaw. i 


he question was again raised in the Ramnad case? but 

uthuswamt Atyar J. said that to hold that the estates became 
partible by the Permanent Settlement would be ‘at mamifest vari- 
ance with the course of decisions of all the Courts including the 
Privy Council! His Lordship referred to the two rules given by 
Mr. Mayne as to the presumption in cases of re-grant and,its re- 
buttal, but the effect of the Permanent Settlement Regulation 
was not considered. 


ө 

If Bengal Regulation XI of 1793 can only be regarded as 
the natural and logical result of the conversion of Zemindaris into 
ordinary private property by the Permanent Settlement Regula- 
tion, it is submitted that the same result must have followed in 
this Presidency also, though there is no express enactment corres- 
ponding to Regulation XI of 1793. That this was in some way 
vaguely felt is clear from the fact that Zemindaris have always 
been presumed to be partible unless shown to be impartible, and 
much more clearly from the fact that in most cases some kind of 
stress is laid on the mature of the estate. But this did not ft in 
with any definite theory of law and a pseudo-scientific character 
was given to it by basing it on a theory of family custom, 
(see Bhau Маза: Utpat v. Sundra Bat) the antecedent nature of 
the estate being referred to only as raising a presumption in 
favour of the alleged family cnstom of impartibility. The Courts 
overlooked the fact that the custom arose in times when the 
estates in question were not conceived to be partible properties 
and that there was no custom of impartibility in the family 
apart from the estate—in many cases it does even appear that 
the family has been in the habit of dividing properties other 





1 (1872) L L. B.1 Oal. 186 (P. C) ` 2. (1898) I. L. B, 24 M. at 681, 
8. (1874) 11 Bom. H. O. R, 949. 
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than the Zemindari in*question. The Judicial Committee has 


thereby been driven to lay down more than опе questiqnable pro- 
portion with reference to the binding character of customs of 
individual families derogating from the. general law, and these 
have had to be justified on the grotind thagthe Hindu law directs 
‘that the usages of localities, classes ай families should be 
upheld.’ Thus arose the theory that Zeminda etc., are govern- 
ed by the ordinary personal law of the parties, to the ex- 
tent of any special custonf that may be proved. Even Ma custom 
of impartibility was proved, it involved nothing further — for 
everything turned on the custom proved and nothing on the nature 
of the estate. Alienation and succession were held to be govern- 
ed by the general law, except where a custom with special 
reference to each head was proved. But for some time the recollec- 
tion of the peculiarities of these estates continued, and it was 
attempted to dovetail them into the Mitakshara law and find 
some logical basis for these incidents there. The Mitakshara— 
dealing with ordinary property—has only two categories—‘ self- 
acquired’ property and ‘joint family property’—and the new 
hybrid had to fit in with either of these. “xcept where the con- 
ditions requisite for self-acquisition were shown, impartible pro- 
perty was held to be—for such was the presumptton of the 
Mitakshara law—joint property. 







'The Courts have ever since striven hard to work together the 
theory of impartibility and the theory ofa joint family— see for 
instance, the SAtvaganga case,’ the Naraganét case,? the Totapalli 
case,?. Muthuvadagunatha у. Pertasamt,* Subramanya Pandya v. 
Sivasubramanya, " Sogendra Bhupati v. Nityananand, * the Uda- 
yarpollsem case,” Tipperah case*, but on the observations in the 
Tipperah case,® this is, in the very nature of things, impossible and 
must give rise to anomalies. The difficulties that arosein the law 
ofalienations are well-known (see Vrdyafurna v. Vidyanidhi?). 
What about the law of succession? It isimpossible to work 
together 'impartibility and ‘survivorship.’ Elaborate attempts were 








1. (1868) 9 AL I. A. 543. 2. (1881) I. L. R 4 M. 250. 
3. (1868) 6 M. Н. O. R. 93. à 
4. (1892) I. L. R. 16 M. 11 and (1896) 19 M. 451 (P. О), 
5. (1894)1. L. R. 17 M. 816. 6. (1890) I. 1, В. 18 C. 161. 
т. (1901) L L, R. 21 M. 562. 7 8. (1869) 12 M. L A. 523. 

9. (1904) I. L. R. 27 М. at 459. 
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made to achieve this end (see Mayne's Hindu Law, 7th Ed» pp. 
742, 743). e But now the fundamental question is raised: How 
e can there be any survivorship where there is nocoparcenary? "The 
e history has been forgotten, and it is answered that the rule of sur- 
• the relic of а co-parceygtry that once existed. 







, at this part of the day, the true answer 

artible property is a third category of property by 

primogeniture was andestill is a peculiar kind 
of succession with special incidents of its own, but that the nature 
of the property and the rule of succession таке akin more to 

p" joint property than to self-acquired property. Judicial decisions have 
now conferred on the Zemindar forthe time being* unfettered 
powers of alienation, and it will be interesting,should the question 
ever arise, to see how the Courts would give effect to the junior 
members’ right of maintenance against a number of dona fide alie- 
nees to whom the Zemindar might have piecemeal transferred the 
whole estate for value. But even these decisions stop short of 
giving the estate on the death of the Zemindar to the person who 
would under the -Hindu Law be the heir to his separate property; 
and they recognise in the junior members a right of maintenance 
which does not exist as against his separate property. It must, 
however, be admitted that the devolution of an impartible estate is 
rather by way of inheritance than by way of survivorship, for 
a co-parcenary there never was, but the succeeding Zemindar— 
whenever be isa member ofthe same family—takes not merely 
by reason of his relatronshtp to the last holder—as an Лезе 
ordinarily does—but by reason also of his filling a particular place 
1n the family; and hence it is that sometimes a person more 
closely related to the deceased Zemindar is superseded by a 
remoter kinsmau—(see the MNaragantt case1, approved by the 
Privy Council in the Udayarpolliem case? ; Subramanya Pandya 
v. Stvasubramanya’. 


Before concluding this article, we may point out that 
the decision of the Judicial Committee in the Berhampore 
case Virada Pratapa v. Brozoktshore* would rather support the 
view that the rule of survtvorshtp is a reality in the case of 
impartible estates and not, as has sometimes been suggested, 








1. (1881) I. L. R. 4 M. 250. ` 2. (1905) I. L. R. 28 М. 508,- 
3. (1894) 1. L. R. 17 M. 316, 4. (1876) I. L. R. 1 M. 69. 
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merely & mode of selecting the heir, That case did mot 
involve the question of the selection of an heir, but srecognised 
that a son adopted to the late Zemindar by his widow will 
divest the estate which had devolved on the undivided brother of 
the late Zemindar. This ,would be po е only if the two 







Zemindari, the younger becoming the Zeminda survivorship 
on the decease of the elder brother; for if he is e regarded 
as an Air of his brother—taking by way of tnherttance, though 
by a rule analogous to survivorship—the estate once vested. in him 
cannot be divested by an adoption subsequently made by the 
widow of the las! owner. The decision is, no doubt, anterior 
to Sartaj Kuart's case? in which the true nature of impartible 
property received a full discussion. It was suggested by Justice 
Holloway in the High Court and by respondents’ Counsel before 
the Juditial Committee that an importible Zemindari is held in 
‘severalty and not in co-parcenary,’ but the Committee abstain 
from saying anything on this point. It must also be ad- 
mitted,that though Chandrabulit’s case? was,pressed on their Lord- 
ships on behalf of the appellant, the judgment makes no reference 
to it, and the decision is prior to the line of cases in the law of 
adoption in which the distinction between property taken by sur- 
vivorship and property taken by inheritance has been worked out, 
asto what may be called the ‘divestitive’ effect of an adoption made 
by a widow to her deceased husband. But it is a binding authority, 
nevertheless, and must be taken into consideration in any attempt 
to determine the true character in which the rule of survivorship 
has been applied by the Judicial Committee to impartible estates. 


NOTES OF INDIAN CASES. 


Kandan Lal v. Gajadhar Lal.—I. L. К. 29 А. 728 — 
In this case the learned judges felt constrained by the language 
of S.-457, С.Р. С., to hold that when in a suit, certain minor 
defendants are represented by their mother, as guardian ad litem, 
the decree therein is a nullity as against these defendants, if the 
husband of the guardian ad litem was alive at the time though 
non compos mentis. ‘They follow a decision of the same Court in 





Т (1888) І. L. R. 10 А. 272. 2 (1865) 10 М. I. A. 279. 
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Sham Lal v. Ghast/a! and dissent fromt the view taken by the 
Madras High Court in Kachayt Кийнайт Haji у. Udumpumthala 
Kunht Putha.* 


The question is one of some nicety. The two extremes are 
fear and well established. И the minor defendants are not 
the decree is not binding оп them—Durga 
ersad.* If the defect in the representation be 
› it is a mere irregularity,cured by theeprinciple of 
S. 578, C. P. C, in the absence of prejudice to the interests of the 
minors— Waltan v. Banke Behart.t The line between the two 
classes of cases is by no means easy to draw. Assuming that as 
a matter of fact the minors are represented by a person, what is 
it that constitutes £Z/egairy as distinguished from irregularity in 
such representation ? Does the contravention of an express provi- 
sion of law necessarily constitute an illegality ? 






In Subramanta Atyar v. The King-Emperor® it was said that 
"their Lordships are unable to regard the disobedience to an 
express provision as to a mode of trial as a mere irregularity.” 
But it is equally well established that it is not every violation of 
an express provision of law that makes judicial proceedings a 
nullity— see Ashutosh Stkdar v. Behari Lal. The use of 
mandatory language in the provision contravened is not conclusive. 
The question always is, whether the enactment is absolute or only 
directory. “Ifan absolute enactment is neglected or contravened 
a court of law will treat the thing which is being done as invalid 
and altogether void, but if an enactment is merely directory, it 
is immateria],so far as relates to the validity of the thing which 
is being done, whether it is complied with or not."— Hardcastle's 
Statutory Law, 4 v. Edn p. 230. No general rule can enable us to 
determine whether a particuler provision is absolute or directory, 
and it 1s not safe to rely on the mere use of negative language, 
though such language is often a material element—Jd4d p. 232. 
The Court must get at the real intention of the Legislature by 
considering the scope and object of each particular provision. 
—A shutosh Stkdar v. Behari Lal." 





1. (1901) I. L. R. 23 A. 459. 2. (1905) I. L. R 99 М, 58. 
3. (1882) I. L. R. 8. О. at p. 662 (Р. О.) 4. (1903) 1. L. R. 30. O. 1021 (Р.С.) 
b. (1901) І.І. R. 25 M. at рр. 97.8. 6. (1907) I. L. В. 85. C. at pp. 71-2, 


7. (1906) І.І. R, 35 C. at p. 74. 
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What then is the mature of the provision in 5 457, C. P. C.,, 
that neither a plaintiff nor a married woman can be so appointed ? 
The language is, по doubt, negative, but the provision is not 
couched in mandatory language. It only negatives a possibility. 
There can be no doubt that if the violation is pointed out in the 
course of the proceeding, even if it be at a late stage (see Zn re 
Duke of Somerset : Thynne у. St, Maur?) the Court is bound to 
obey the Code and set the matter right (Кай Sha y. v. Pratab 
Udai Nath?). ‘But this is very different from saying that if it is 
overlooked, the contravention is such as “to take away the 
foundation for the proceeding or render it essentially defective.” 
Again the provision is not one that strictly relates to the jurssdtc- 
Hon of the Court; it is intended for the benefit of a class of 
persons. Suppose the result of the suit had been favourable to 
the minor defendant—might he not on coming of age hold the 
plaintiff bound by such adjudication ? It is, of course, said that 
the proceedings are bad only as agatms¢thim, but this cannot be 
on theeground of want of jurisdiction. І 


The provision can hardly be said to be based on ubise policy- 
As pointed out by the Madras High Court the disability exists in 
India only in respect of a married woman’s appointment as 
guardian ad Ийт and not in respect of her acting as next friend 
(Азиз Bibi v. Sharip Mondul’). A decision in a suit brought 
by her as next friend will be binding upon the plaintiff (see 
generally Hukm Chand’s Res-Judicata > 73; Kamaraju v. The 
Secretary of State for Indta*). 

It would thus seem that there is nothing to constrain the 
Courts to hold that S. 457, C. P. C., was intended to be so abso- 
lute as.to render a contravention of it a source ot nullity. Even 
as tegards the provision contained in the same clause, preventing 
the appointment of a plaintif as guardian ad litem of a minor 
defendant, it is hardly necessary for us to rely on it as a cause of 
nullity, to avoid a judgment so obtained. 


There is a further circumstance in the case under notice. 
Seeing that the father of the minor was non compos mentis, the 
mother was their natural guardian and she might well have 
defended the suit in that capacity. 5. 457, C. P. C., relates only 





1. (1887) 34. Oh. D. 465. 2. (1906) 6 O. L. J. 36. 
8. (1890) I. L. В. 17 O. 488 (Е. B.) 4, (1888) I. L. В, 11 M. 809. 
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„to gen apfoinimen? of a guardian ad /ttem. 1f it has been violated 
"why should the case be worse than where there has been 70 
order appointing a guardian ‘ad йет! and. the mother in fact 
defends on behalf of her minor sons ? 


Hari Ram v. Akbar Husair—I. L. R. 29 А. 749—In 
Balkaran Каз v. Gobind Nath Tewari) Justice Mahmood referred to 
the observatigg of Bentham as to law taxes: the more stringent 
they are, th less do they achieve their im, for they are stringent 
not inthe interests of justice but make the administration of 
justice difficult and in many cases impossible; and he added :— 
“I do not understand that the provisions of the Court Fees Act 
as now interpreted can operate otherwise than to retard and in 
many cases obviate the .possibility of justice being done." The 
numerous cases discussed in the judgments now under notice 
illustrate the way in which an ill-drawn fiscal enaqtment is 
being worked by the Indian Courts. (Cf. also Ве Phul Kumari 
v. Ghanshyam  Misra.?) The unreported decision ofthe Alla- 
habad High Court iu 8. A. 923 of 1906, referred to in the judg- 
ment of Richards J. is a remarkable instance :—“In that case the 
plaintiff omitted to count for the purpose of the stamp on his 
plaint a quarter of a pie supposed to be payable to Government 
for Revenue. His suit was dismissed on the ground that he had 
made a mistake. Referring to the way in which the doctrine ot 
Batkaran Ra#s case" has since been applied and extended, Richards 
J. remarked that “ the result has been a most unsatisfactory state 
of affairs which calls loudly for reconsideration” and he piously 
hopes that “an immense amount of unnecessary litigation will end 
with our decision in this case.” In Balkaran Rats case! Mahmood 
J. expressed the hope that the Court Fees Act wouid soon be 
considered fit to be amended. The Act has been in the Indian 
Statute Book now for thirty seven years, andin spite of its 
admitted shortcomings the Legislature has been unwilling to 
interfere with this thorny subject by any general amending 
measure. Some relief was given against the actual ruling in 
Balkaran Rav’s case! by the introduction of S. 582 4 in the Code 
of Civil Procedure, but the general reasoning of the Chief 
Justice’s judgment and the numerous other points observed on in 
the course of it were not taken notice of, and these have since been 


1. (1890) Т.І. В. 12 A. 129 (Е. В.) 2, (1907) 17 M. L J. R. 618 (P. 0) 
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followed in spite of theenactment of S. 582 4. It looks some- 
what the irony of fate that the very enactment of this half-hearted 
and tardy measure should have been relied upon as an argument. 
to support the view that the principle ofit was not to be applied , 
to &lainis— Venkairamayya v. Krishnayya? dissented from by Sir 
Subramanya А туа? J. in Assan v. Pathumma.? See also Valambal 
Ammal v. Vythihnga Mudaltar.* This argument is for the 
future obviated by another bit of piece-meal help vouchsafed to 
us by the introduction of a general provision in the new Civil 
Procedure Code to the éffect that where the whole or any part of 
any fee prescribed by law has not been paid the Court may sn s#s 
dsscretion af any stage allow such fees to be paid and upon such 
payment the act in respect of which such fee is payable shall 
have the same force and effect as if such fee had been paid 
when the act was done, This affirms generally the principle 
of nunt pro tunc—see Skinner v, Ordet as to which the Full 
Bench in Balkaran Карз case held that the second paragraph 
of $.«28 prevented them from applying it except when an order 
under that paragraph has been made and complied with. Adding 
that * no order could be made by a judge under this paragraph 
unless the document had through mistake or inadvertence been 
received, filed or used without being property stamped ” they fur- 
ther held that the mistake or inadvertence must be one os the 
part of the Court or tts officers and not on the part of a suitor or 
his advisers. The provision in the new Code imposes no such 
limitations; but it remains to be seen whether in the exercise of 
the discretion given by it Courts may not practically confine them- 
selves to the cases indicated in S. 28 of the Court Fees Act, 
and, if so, it would be of importance to ascertain the true meaning 
of S. 28. The recent Full Bench rightly holds that in Balkaran 
Rat's case, the learned Chief Justice “read into S. 28, words 
which found no place in it” and that the sectionis subject to no 
such limitations as were suggtsted in that case. Once the plaint 
had been admitted, it is immaterial whether the insufficiency of 
the Court-fee paid was due to the mistake of the party or of the 
Court. The Court Fees Act is a purely fiscal enactment and its 
provisions cannot be held to control or affect the construction of 
Ss. 54 and 541 of the C. P. C. or of S. 4 of the Limitation Act. 
1. (1897) I. L. В. 20 M. 819. 2. (1899) I. L В. 22 M. 494. 
8. (1902) L L. В. 26 M. at p. 883. 4. (1879) I. L R. 2 A. 241 (P. О) 
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" (See also per Subrahmanya Atyar J. in Assan у. Pathummat) Sir 
George Knox, A.C. J., also points out that Ss. 9 and ro of the 
. Court Fees Act are not controlled by S. 28 and that S. то is not 
„ confined to cases in which the investigation has been made by a 
Cgmmissioner. : ` 
Dharam Das v. Gangadevi. I. L. R. 29 A.773—In this 
case the learned Judges of the Allahabad High Court have pre- 
ferred to follow an unreported decision of their own Содгї holding 
that Art. бо of the Limitation Act does not apply to suits arising 
out of the ordinary dealings between a banker and his customers 
in this country. ‘This view is Supported by a decision of the 
Bombay High Court—Jchha Dhanji v. Nafha?—but 18 opposed to 
the decisions of the Calcutta and the Madras High Courts—ZsAan 
Chander v. Ftbun Kumari? and Perundeot v. Nammalwar .* 


It is no doubt the general rule of English law that the rela- 
tion between a banker and his customer is that of debtor and 
creditor, but the relationship is-not without its own peculiarities 
(see per Pollock С. В, in Pott ү. Clegg® and North J. in*Zm re 
Tsdd.*) It may be admitted that whether a transaction is a‘ loan’ 
or a ‘deposit ’ must be determined with reference to the facts of 
each case. A ‘deposit’ involves some element of a fiduciary 
character—/Manzhar?t v. Dorabjt.” But what is it, and is there 
not something of it in the relation of banker and customer? It 
need not be an almost complete ¢rust. 


The real question is, how was the word ‘deposited’ as a verb 
used in Art. 60 of the Limitation Act—in its popular sense or in 
a technical or legal sense, especially coming, fas it does, after 
Art. 59? Cases prior to the introduction of this article in the Act 
of 1877 cannot be of much use, and cases in the English Law as to 
the trie nature of the relation between a banker and his customer 
are not the soe factor in determining the real scope of Art. бо. It 
isadinitted that in the view taken by the Bombay and the Allaha- 
bad High Courts, it is difficult *o suggest what case Art. 60 is to 
apply to. ‘There is much to be said in favour of the view that 
‘deposit’ was there used in a popular sense and takes in the 
transactions between a banker and his customer. In the new 





1. (1899) I. L. R 22 M. 494, 2. (1888) I. L. В. 13. В. 888. 
8. (1888) I. L. В. 16. С. 25. 4. (1895) L L. В 18 M. 890. 
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Limitation Bill it was pointed out that this is the view taken by 
ordinary men of business in this country, and it has eaccerdingly — * 
been proposed to expressly include in the article “ the money of as 
customer in the hands of his banker.” . 


Rangasami Naiktn v. Annamalai Mudali.—I.I,'R. 
31. M. 7.—This is perhaps a somewhat hard case ; but the princi- 
ples lgid down by the learned judges can hardly be taken excep- 
tion tg. ‘Phe decision із in harmony with the intentions of the 
Registration Law and the expectations of its staunchest advocate, 
Sir H. Maine. «Аз to the decision of the Court of Appeal in 
England in Northern Counties of England Fire Insurance Co. v. 
Whipp* we think there is considerable force in the observations 
made by the learned Judges in Shan Maun Mull v. Madras Buti- 
ding Co.2 To deprive a mortgagee of his priority, an element of 
fraud—real or construcitve—is not indispensable, under a system 
which does not make the mortgagee the owner of the legal estate. 
Priority in India depends on a competition of equities and not on a 
competition between the legal estate and an equitable interest, with 
“ an anomalous reverence paid to the legal estate.” Loss of priority 
by ‘ misrepresentation’ or ‘ gross neglect ? is allied more to the law 
of estoppel than to the law of fraud. The misrepresentation need 
not be fradulent— Shaun Maun Mull v. Madras Building Co.? : 
Sarat Chander Dey у. Gopal Chunder Laha?. Nor need the 
© negligence ’ of the prior mortgagees be such as to ‘evidence fiaud’ 
or have a ‘tendency to convict them of fraud.’ 


Jivaratnam Mudaliar v. Srinivasa Mudaliar.— 

I. L. К. 31 M. 33—We are not satisfied as to the soundness 
of the decision in this case. Neither the avowed policy of S. 99 
of the Transfer of Property Act nor its language would seem 

to impose any disability on the transferee of an independent 
money decree from the mortgagee. As stated by the Indian 
Law Commissioners, the section was aimed ata ‘common prac- 
.tice on the part of mortgagees of suing their mortgagors on the 
debt as such and in execution selling the mortgagors’ interest in 
the property, the result of which wasto deprive the mortgagors of 
the right of redemption and also under the old practice to impose 
on the stranger purchasing at the auction sale an encumbrance of 
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whose existence he was not aware and* then defraud him by 
enforcing the security. As pointed out by Dr. Ghose, the latter is 

‚ an imaginary danger. And if a stranger holding a money decree 

„ against a mortgagor can deprive him of the equity of redemption 
by selling it in execution, there is no hardship ina transferee of 
‘a money decree from the mortgagee doing the same. 


The language of S. 99 is not such as to cover the case under 
consideration. It does not in terms make a money degree obtain- 
ed by the mortgagee wnexecutable against the mortgaged property. 
It deals with an ‘attachment’ made by the qortgagee. An 
attachment by the transferee after the transfer cannot be consi- 
dered an attachment by the assignor. 


It is difficult to see how Ss. 232 and 233 of the Civil Pro- 
cedure Code help to solve the question. We doubt whether 
the prohibition contained in S. 99 of the Transfer of Property 
Act can properly be regarded as a ‘ condition’ within the mean- 
ing of S. 232, C. P. C., or an ‘equity’ enforceable by the judg- 
ment-debtor against the decree-holder, within the meaning of 
S. 233. Further, these sections assume that the decree will be 
executable by the transferee, but the result of the decision under 
notice is to make it impossible for the transferee to realise the 
amount of the decree from the mortgaged property, for he has no 
mortgage to sue on under S. 67 of the Transfer of Property Act. 
"There is no warrant in law for such an exemption, and the spirit 
of the decision is hardly in line with the view that the mortgagee 
himself can acquire the equity of redemption without a suit on 
the mortgage—Kéhtaray Mal v. Daim * Raja Kishendatt v. Rafa 
Mumtaz Ай.? 

'The case in CAundra Nath Dey v. Burroda Shoondury ? was 


as pointed out by the Allahabad High Court (Banh Bal v. Manns 
Lal *) very different and did not turn merely on 5. 99. 


As to Chhagan v. Lakshman® we must, with all respect tothe 
ea rned judges, observe that to apply here the well-known maxim, 
what cannot be done directly cannot be allowed to be done 
indirectly, is almost to beg the question. There is nothing fer se 
illegal in a sale of the Equity of Redemption and the question is, 
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PART VL] THE MADARS LAW JOURNAL. 99 


what is thé extent of the statutory prohibition. Sec. 99 is in the 
nature of a penal provision (Cf. Rajchunder Chuckerbutty v. Dine 
Nath Saha,!) and must be literally construed. It is safer to adhere 
to the words actually used than to import into the section words 
which are not there.” It has been htld that the statutory protection 
afforded to a certified purchaser by S.317, C. P. C. does not 
extend to a person claiming through him (Zheyyavelan v. Kochan? 
followefl in Dukhada Sundari Dasi ч. Srimonio oardar?, and 
recently by’Sty Arnold*White C.J. Sankaran Natr J. in S. A. 
570 of 1905). Why should not the same principle apply toa 
statutory prohibition of the kind enacted in S. 99 of the Transfer 
of Property Асі? 


Kripa Sindhu Mukerjee v. Annada Sundara Debi. 
—I. L. R. 35 C. 34.—Now that the Madras Estates Land Act 
has reproduced in Chapter V the provisions of S. 61 of the 
Bengal ‘Tenancy Act, this decision of the Full Bench of 
the Calcutta High Court is of considerable interest for 
us ine this Presidency also. The Rent Recovery Act (VIII 
of 1865) contained in Ss. 14 and 37 provisions corresponding to 
sections 54 (3) and 67 of the Bengal Tenancy Act ; but in spite of 
the stress laid by Ма J. (in his dissenting judgment) on the 
imperative language of S. 67, we cannot help thinking that the 
learned Judge’s conclusion is in great measure based upon the 
fact that S. бт makes express provision for the contingency of 
the landlord refusing to receive the rent tendered (see also the 
order of reference and Raja Ransgit Singha v. Bhagabutty Charan 
Roy*) In the absence of S. 61, we very much doubt whether the 
language of S. 57, however strong, would have been considered 
sufficient to overrule the general rule of law as to ‘the effect of a 
tender. 

We are inclined to accept the view of the majority. It 
cannot possibly be suggested that З. 61 is obligatory ; and the 
mandatory language of S. 67 is sufficiently satisfied by holding 
that it takes away ‘the discretion formerly vested iu the courts’ 
as to allowing interest in any case. There is a strong presump- 
tion against the Legislature intending to overthrow well under- 
stood principles of justice and reason, and to give the landlord 


a 
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interest after he has refused a proper tender of the "rente would 
‘amount to allowing him to benefit by his own wrongful кшп 
(вее Maxwell, Ch, УШ.) 


Laxmana т. Ramappa.—t. L. К. 32 B. 7.—In this case, 
the learned Judges have rightly held that Art. r19 of the Schedule 
to the Limitation Act applies to a suit to have an adoption dec- 
lared valid as much when the factum of the adoption is denied as 
when its validity is questioned. They then assume ag amatter of 
course, that the six years’ rule applies even though the suit by the 
adopted son is one for fossesston. This was, of course laid down 
by the Full Bench in Shrtnzvasa v. Hanmani ^. But no argument 
appears to have been advanced in the case'under notjce as to the 
effect of the recent decision of the Judicial Committee in Zribhu- 
van Singh v. Rajah Rameshar Bhaksh.? Nor does the attention 
of the learned Judges appear to have been drawn to the decisions 
of the Madras High Court in Mangamma v. Veerayya ? and 
Rama Row v. Venkoba Row * to the effect that this view has 
been overruled by the decision of the Judicial Committee. e 


Though the Limitation Billis now before the Legislature, 
neither the Draft Bill introduced into the Council nor the Bill as 
amended by the Select Committee has attempted to settle this 
point. We think that the dissenting judgment of Sir Bhaskyam 
Atyangar J.in Ratnamasari v. Aktlandammal © has conclusively 
shown the anomaly of holding that suits for possession are 
governed by Arts. 118 and 119. We cannot help regretting that 
in spite of this and in the face of the well-known conflict of views 
between the severa] High Courts, the Legislature is unwilling to 
amend the language of the articles to make their meaning clear. 





——— 


SUMMARY OF ENGLISH CASES. 


In re Wagstaff—Wagstaff о. Jalland. 
[1908] 1 Ch. 162 (C. A.). 
W1ll—Construction—“ To dear wife during her widowhood »— 
Really no vo1fe—E fect of, when known to testator. 


A testator devised and bequeathed the residue of his rea] 
and personal estate to “his dear wife” D. J. Wagstaff and two 


1. (1899) I. L. В. 24 В. 260, 2. (1906у1, L: В. 28 А. 797;- 
8. (1907) 1.1. В. 80 M. 808. 4, (1907) 17 M. L. J, R 
- B. (1902) IL L. R, 26 M. 39 re 7 Бы: 
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others проп trust for sale and to invest and pay the interest and 
annual produce thereof “to his said wife during her life if she 
shall to long continue his widow” upon or after her decease or 
second marriage in trust for plaintiff. The testator knew when he 
executed the will that this Jady with whom he had gone through 
the ceremony of marriage was not really his wife as she then 
had her lawful husband living. Subsquently to the death of the 
testatof the lady surrendered herself on a confession of bigamy 
and rectived a nominal püinishment. 

Held, the lagy is entitled to the income of the estate until she 
goes through а further future ceremony of marriage. The fact 
that she was,convicted of bigamy, that she had then to drop his 
name and publicly announce that she -was not his wife, did not 
put an end to her estate. Judgment .of Kekewtch J. in (1907) 2 
Ch. 35 affirmed. 





Hyman v. Van Den Bergh. 
° [1908] 1 Ch. 167 (C. A.) 

Ss. 3 and 4, Prescription Act, 1832 (2 0 3 Weill. 4, C. 70)— 
Enjoyment of light—Tmenty years—Pertod before actron—Agree- 
ment by tenant —Losí grant. 

Itis not correct to say that a period of twenty years’ enjoy- 
ment of the accessand use of light toa building creates an 
absolute and indefeasible right immediately on the expiration of 
twenty years. The right does not become absolute until an 
action is brought in which the right is called in question. Till 
then, it is only an inchoate right, sothat the period of twenty 
years is not a period in gross but a period next before the ac- 
tion. It iscompetent for the tenant in occupation during this 
period to give the consent or agreement mentioned in S. з and 
so prevent the acquisitign of an easement. “The right to light 
thereunder is acquired by actual enjoyment ; such enjoyment is 
that of the tenant in possession or, if the house is vacant, that of 
the owner who was in possession in law. It follows that the 
person who by his enjoyment creates the right to light can limit 
the character so as to avoid any such creation.” “ Rights under 
this section are acquired or lost as the case may be by virtue of 
the acts or acquiescence of the occupier, not by virtue of his title 
and the acts or acquiescence of a disseisor during his occupation 


rt 
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of the premises are as effectual as those of an owner in *fee."— 
Farwell La J. 
If it is intended to rely проп ару title under а lost grant, it 


onght to be expressly pleaded. , 


* Farwell L. J. alsoheld : ** A plaintiff can't evade the defences 
given by Ss. 3 and 4 of the Act by pleading a lost grant instead 
of the Act, andit is only іп а сазе where there is no «xpress 
defence provided -by the Act for the sarvient tenement that the 
right may still be claimed on any ground available before the Act.” 
[Zagiing v. Jones> explained. The judgment of Parker J.° 
affirmed.] 





In re Brockett—Dawe v. Miller. [1908] 1 Ch. 185. 

Will—Construction—Spectfic devtse—Two complete descriptions 
—Second description whether imperfect enumeration or leading des- 
cription. 

A devise was in the following terms :—‘‘ I devise the rea] estate 
to which I under the codicil of my late father became entitled, 
namely, the residence known as Oxford House in-the Parish of 
Oakley in the County of Essex to my sister Mary ” and so on for 
life with remainders over, and there was also a residuary devise 
to the same'lady for life with a different remainder over, "Asa 
matter of fact, besides the property in Essex specifically described, 
there was another property, No. І, Hare Court, to which the tes- 
tatrix become entitled under the codicil of her father as in her 
will mentioned, and the question was whether the property No. т, 
Hare Court, passed under the specific devise with the Essex pro- 
perty, or whether it was left to pass under the residuary devise. 
The will was one prepared by a lawyer. It was not suggested 
that there was anything in the natural fitness of things to make 
one expect that the property in Hare Court should be comprised 
in either one of the two devises in preference to the other or why 
Hare Court and the Essex property which are far apart should 
gotogether. 'There was no reason to suppose any blunder in 
drafting-or copying either. There was no.evidence to shew that 
the testatrix knew whether no r, Hare Court, was comprised or 
not in the general description or even knew of the Hare Court 
property at all. The probability was that the testatrix thought 
~ i (1865) 11 H. L. C. 290, 2. (1907) 2 Oh. 516. 
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and betieved that the second description by name and locality 
did include all the real estate to which she became entitled under’ 
the codicil. 

Under these circumstances, it was held by Foyce J. that “ the 
specification here by name,and locality introduced by the word 
namely is analogous and equivalent to a specification in a convey- 
ance by schedule or schedule and plan and is not merely an imper- 
fect entmergtion of the properties intended to be devised ; in other 
words, the specification by name and locality forms the leading 
description, and therefore No.1, Hare Court, did not pass under 
the specific devise in question.” 





є 


In re United States Playing Cards Company’s 
Application. [1908] 1 Ch. 197. 

Trade-mark— Design— Design may be a trade mark. 

The application was to register as trade-mark for playing 
cards a pattern on the back of such playing cards. The Registrar 
refused the application on the ground that it was a design and not 
a trade-mark. eld, on appeal, that it is not a fatal objection to 
an application to register something that is claimed as a trade- 
mark that the subject-matter of the application is capable of being 
registered also asa design. 





In re Lord Townshend’s Settlement—Lord Townshend 
о. Robins. [1908] т Ch. 201. 
Action by a lunatic—Commuittee of ‘the estate—Rules of the 
Supreme Court, 1883, Order XVI, r. 17. 
Where a lunatic so found by inquisition sues by the: Com- 
mittee under Order XVI, т. 17, the Committee must bea co- 


plaintiff. s 
[Farnkam v. Milward & Co." followed.] 





National Phonograph Co. Ltd..v. Edison-Bell Conso- 
lidated Phonograph Co. [1908] 1 Ch. 335. 
Inducing dealers to commit breach of agreement—Contractual 
relatton—Dealers not guilty of acttonable wrong— Fraud— Vitola- 
tron of legal right—Damage. 
1. (1895) 2 Ch. 780. 
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Plaintiffs were dealers in Edison Phonographs, blanks*and 
‘records. They sold their goods only upon certain terms called, 
respectively, ** Factor's terms " and '' Retail dealer’s terms.” Fac- 
tors had to take an agreement (purporting to be with the Com- 
pany) from every dealer to whofn they sold the Plaintiffs’ machines. 
Neither factors nor retail dealers wére to sell to any dealer who 
was on the Plaintiffs’ suspended list. One Ell a retail dealer 
purchased certain machines fro:u a factor, signing the sequired 
contract which prohibited sale to deales on the Plaintiffs’ sus- 
pended list and at the instance of one of their servants supplied 
them to the Defendants. The Defendant Company were on the 
Plaintiffs’ suspended list, but of this Ell was not aware. It was 
also alleged and proved that two servants of {Ве Defendant 
Company, acting on behalf of the Company, assumed fictitious 
names, and, falsely representing that they were independent 
dealers, purchased a large number of machines from a wholesale 
dealer who had entered into a factor’s agreement with the Plain- 
tiff Company. ‘These machines were in fact, though not, to the 
knowledge of the wholesale dealers, obtained for and handed 
over to the Defendant Company. No direct pecuniary loss to the 
Plaintiffs was proved, but there was evidence as to a general 
falling off in the Plaintiffs’ business. It was not difficult to 
connect it with the Defendants’ action. It was not atall likely 
that, if it had not that effect, Defendants would have been at so 
much pains to secure Plaintiffs’ machines. Under these circum- 
stances Plaintiff Company sued for an injunction restraining the 
Defendant Company from procuring their servants to enter under 
false names into contracts with the Company for the purchase of 
their machines, and also for restraining the Defendant Company 
from procuring retail or wholesale dealers to sell them Plaintiffs’ 
machines in violation of their contracts with the Plaintiffs. They 
also sued for damages. Yoyce J, before whom the case was tried, 
held— 

(i) that there was no contract existing between Plaintiffs 
and ЕП upon which Plaintiffs could have successfully sued Ell; 

(ii) that the Plaintiff Company failed to prove that the 
Defendant Company directly procured Ell! to violate the contract, 
if any such existed ; 

(iii) that the contract, if any, which subsisted between the 
Plaintiffs and Kil or Plaintiffs and the wholesale dealers did not 
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create a contractual relation such as is contemplated in Quinn у. 
Leathem? (judgment of Lord Macnaughien) ; і 


(iv) that the Plaintiffs failed to prove actual damage. 

On appeal the dismissal of the Plaintiffs’ claim as regards the 
transactions between Ellanti the Defendant Company was upheld, 
their Lordships agreeing with Yoyce J. that there was no contract 
in law ket ween the Plaintiff and Ell, that Defendants had employed 
no fraudulent means to seeure their objects, and that no damage 
had been proved. As regards the other branch of the case, however, 
their Lordships tn appeal held otherwise. The claim of the Plain- 
tifs could be supported on three different grounds. The Defen- 
dants were lf&ble because they had knowingly, and for their own 
ends, induced the factor to sell to them contrary tothe duty which 
he owed to the Plaintiffs. In view of the decisions of the House of 
Lords in Quinn v. Leather? and South Wales Miners’ Federation 
v. Glamorgan Coal Co.? and the language of Lord Watson in 
Alien v. Flood ? of Lords Lindley and Macnaughten in Quinn v. 
Leathem * the view of Yoyce J. that the contractual relation con- 
templated in Quinn v. Leathem’* and other cases was a more or less 
continuous course of dealing as, for example, of personal service 
could not be supported. Again, the Defendants’ action in procur- 
ing their object by the use of illegal means directed against the 
Plaintiffs was a violation of a legal right ot the Plaintiffs, because 
it interfered with the contractual relations subsisting between the 
Plaintiffs and the factors, and there was no sufficient justification 
forsuch interference. Lastly “ the business of the Plaintiff Company 
was property, and in the words of Bowen L. J. in Mogul Steamship 
Company v. Megregor® “no man, whether trader or not, can 
justify damaging another in his commercial business by fraud or 
misrepresentation,” or as Rigby L.J. puts it in Exchange T: slegraph 
Company у. Geogory & Co. 9 ‘the action is maintainable because 
it isan attack made upon the right or interest of persons in the 
business which they carry on,” the damage being the thing which 
brings the Defendant into relation with the Plaintiff. 


In re Sharp—Maddison v. Gill. [1908] .1 Ch. 372. 


Gift to six chtldren— Only one alive—Number to be rejected as 
imestake. 








1. (1901) A. О. 495. 2, (1905) A. C. 339. 
8, (1898) A. O. 1. 4. (1901) A. O. 587. 
6. (1889) 38 Q. B. D. 598. 6. (1896) 1 Q. В. 167, 156. 
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The testator in this case made two gifts, one to “the six 
children of Samuel Okey in equal shares as tenants in common. * * 
and the residue is given to those and five others. Asa matter of 
fact only one child of Samuel Ogkey was livingat the date of the 
testator's will. The question was (1) whether the legacies to the six 
children did not lapse, and (ii) whether the residue was to be 
divided into xi shares of which 5 were to go to the next of kin as 
undisposed of, or only into 6 shares. The law is clear where the 
gift is to children as consisting of specified number less than the 
number in existence at the date of the will; the Court rejects the 
number on the ground of mistake and holds that the others are 
entitled. There is no reason why the same rule yshould not 
apply where the number mentioned is, as here, greater than the 
actual number. It was accordingly Ae/d that the surviving child 
should take £200, and that the balance was to be divided into six 
shares. 


In re Crane—Adams v. Crane. [1908] 1 Ch. 379. 

Legacy to mother subject to maintaining iaren Doa 
tf from death. 

A testator gave the income of a legacy to his daughter-in- 
law during her widowhood subject to the obligation of maintain- 
ing and educating her children who were the testator’s grand- 
children. ‘The question was whether the legacy carried interest 
from the testator’s death or only after the usual one year. If the 
income had been given directly to the infants for their main- 
tenance, there was no question they would have been entitled to 
interest from the date of the testator's death. ‘lhe testator would 
then be impliedly taken to so direct because otherwise there 
would be no fund for the maintenance of the children during 
that period. There was no precedent for extending this rule to 
adults. Under these circumstances—Ae/d: that the legacy did 
not carry interest from the date of the testator’s death. 


In re Beard Reversionary and General Securities 
Co. Ltd. v. Hall—Beard v. Hall. 
[1908] 1 Ch. 383. 
Condition tn а will —Prohibilton against entering msistary or 
naval service—Publec policy. 
A testator made a certain bequest to his nephew “ provided 
he does not enter the naval or military services of the country,” in 
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whiclt case it was to go to another. Held that the condition was j 
void as being against public policy and the legatee , took abso- 
lutely. No doubt “ when questions arise as to conditions or pro- , 
vísions being void as being against the public good or against , 
public policy, great caution is necessary ;at different times very 
different views have been entertained as to what is injuriousto 
the public. It is not for the Courts to enforce a doubtful matter 
of polfcy. АП doubtful questions of policy must be settled by the 
Legislature.” It may afso be:-* public policy isa very unruly 
horse, and when once you get astride it you never know where it 
will carry you.” But still, ifit be clearly and unquestionably 
established that a provision is against public policy Courts ought 
not to give effect to it. A condition divesting property ona 
devisee or legatee becoming a member of those forces which Parlia- 
ment considers necessary for the safety of the kingdom has clearly 
a tendency to deter persons from entering those forces and is, 
therefore, against the welfare of, and injurious to, the community, 
and absolutely void and the legatee takes free of the condition. 





Mayor, Aldermen and Burgesses of Tenby v. 
Mason. [1908] т Cb. 447. 


Borough Council, Meetings of — Right of the public to attend— 
Right of the burgesses. 


The action was by the Mayor and Aldermen of the Borough 
of Tenby for an injunction to restrain the Defendant so long as he 
was not a member of the Council from entering the Council Cham- 
ber and from being present at the meetings without permission of 
the Council. The Defendant put his claim to attend the meetings 
on three grounds; first, in his character as a burgess; secondly, 
asa representative of a newspaper called Zhe Tenby Observer ; 
and lastly, as one of the public. Aekewtch J. negatived his claim 
on all three grounds. As regards the second ground of claim, 
there was a resolution of the Council in favour of the admission 
of the Reporters. But the learned judge thought that the resolu- 
tions, however binding on the Council, in the absence of a con- 
tract, could not confer any right on third parties. As regards the 
third ground of claim, the learned judge hald that the meetings 
were not public meetings. The Common Law rule as to vestries 
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Һай по Арнор to a Borough Council which was a creature of 
statute. The right, if at all, must be capable of being reasonably 
inferred trom the statute which creates the Council. Nor was 
there anything in the character, or the constitution of the meet- 
imgs, or in the nature of the business,to be transacted thereat, 
which would justify the conclusion that they must be necessarily 
public. In an analogous statute (The Local Government Act) 
provision is specially made that parish meetings are рреп to the 
phüblic. In appeal, this judgment of Kekewtch J. was upleld on 
identically the same grounds. On the questipgn whether the 
defendant as a burgess has a right to come in, the folowing is 
stated by Kennedy L. J. as the principle governing the case: 
‘t Where there is a governing body, a deliberative body of consti- 
tuents is there, prima facie any right ina constituent to say ‘І 
shall be present at the deliberations of the deliberative body? I 
think not. * * * It may be in the interests of the body governed 
that the deliberations shall not be held in public. The persons 
whose duty it is to determine the questions of policy and questions 
of government ought to be placed in such a position that they 
can express their views freely, without risk of their being commu- 
nicated to the public to the disadvantage perhaps of the body 
whose affairs they have to govern ?"—subject of course to any- 
thing controlling it found in the statute «which governs the 


corporation. 


Tillmans and Co. v. S. S. Knutsford, Ltd. 
[1908] 1 K. B. 185. 
Shi$—B of lading—Construction— Any other cause — 
‹ Ertor in judgment! of Masier—' Inaccessible on account of tæ? 





Construing a bill of lading containing the following exemp- 


tions from liability (1) for‘ Error in judgment, negligence or 
default of * * * Master, whether in navigating the ship or other- 
wise’; (2) ‘Should a port be inaccessible on account of ice * * *? 
от (3) Should entry and discharge at a port be deemed by the 
Master unsafe in consequence of war, disturbance or any other 
cause, discharge to be made at any other safe place'— 

Held, that (1) ‘emor’ in clause (т) does not include a miscon- 
struction of the bill of lading by the Master of the ship even ifa 
«Wideineaning be given to thé word ‘otherwise } (2) ‘inaccessible’ 
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in cRuge (2) does not mean inaccessible at the particular moment À 


when the ship arrives off the port”; “it is clear that the Master 
must wait a reasonable time on reaching the port " ; and (3) “in 
order to justify delivery at another port" on account of “апу other 
cause" in clause (3) the ‘other cau8e’ must be one ejusdem generis 
with ‘war ! or disturbance? and ‘ ice or perils of the sea’ are not 
ejusdem generis with ‘ war or disturbance." 





Moreis and Bastert, Ltd. v. Loughborough 
Corporation. [1908] I. К. B. 205 (C. А.) 


Statute—C onstructton—Contractual rights thereunder. 


““Оп general principles, where in a statute contractual rights 
are given to persons, clear words are required in the statute in 
order to place a limitation upon those contractual rights.” 





. Chaplin and Co., Lid. v. Brammall. 
[1908] т. К. B. 234 (C. A.) 


Husband and wife— Contract by husband — Guarantee by wife — 
Undue influence by husband—Want of independent adotce— 
Nullity of guarantee. 

P sold goods to D’s husband Y, on condition of the latter 
getting D's guarantee for payment. Р employed Fto get the 
deed of guarantee signed by D. D signed the deed without the 
document being sufficiently explained to her and without under- 
standing its contents. In a suit by P against D оп the guarantee 
on default of payment by Y — 

Held that the plaintiff ought to fail for the following rea- 
sons :—(1) P was cognisant of the fact that the influence of a hus- 
band was being employed to obtain the signature of his wife to the 
document. (2) “ No sufficient explanation Was given to her, and 
she did not understand it” (3) “Plaintiff did not take care to see 
that the defendant had independent advice in the matter.” 


[Turnball G' Co. v. Duval followed.] 





Williams v. Midland Ry. Coy. [1908] т. К, B. 252. (C.A.) 


Railway Company—' Common carrier C Freedom from liabi- 
піу—Е xtra rates for more valuable artides- Contract ' reasonable’ 
and enforceable. 





l. (1902) A. C. 429, 484. 
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б * 
A contract by a Railway Company (а) that they will not be 
liable as common carriers in respect of carriage of an animal, ¢g., 
. a dog and (4) that they will not be liable for negligence beyond 
e £ 2 unless in the case of dogs pf greater value a declaration of 
their value and payment of an additiona] charge of т} p. c. upon 
the extra value are made, is reasonable and enforceable. 





De La Bere о. Pearson, Limited. [1908] т. К. B..280 (С. A.) 

Conty act — Consider ation— Breach—Damages—Extent of liabi- 
lity. . 

While affirming the decision! of Lord Alwerstone C. J. in 
(1907) І К. B. 483, the Court of Appeal decided (rJethat there 
was a contract with a consideration in the shape of a tendency to 
increase the sale of defendants! paper, and (2) that though the 
plaintiff asked the defendants “to name a good stockbroker 
for best investing £ 800” the defendants having named a 
stockbroker whose dishonesty would have been apparent to them 
on slight enquires which they failed to make, they were liable to 
recoup the plaintiff, not only up to £ 800 but the whole of £ 1,400 
which the plaintiff invested and lost by the misappropriation of 
the stockbroker, the object of the plaintiff being how to effect 
best “ investments of a moderate type." (Bigham J. doubting 
on the question of amount of damages, but not dissenting.) 





Curtice v. London City and Midland Bank, Ltd. 
[1908] 1 K. B. 293. (C. A.) 

Banker—Customer Issue of chegue—Countermand by unau- 
thenttcated telegram tn time—Telegram not noticed by negligence of 
banker — Payment of cheque—Banker not lrable—Brills of Exchange 
Act, 1882 (45 and 46 Vict. C. 61) S. 75, Sub-S. т. 

Payment ofa cheque was countermanded by means ofan 
unauthenticated telegram to the banker, which, though it reach- 
ed him in time, was not noticed by him owing to the neligence 
of his servants. In anaction by the customer, after payment 
of the cheque for the amount— 


Held, that the banker was not liable for the following 
reasons :—(1) “ Countermand is really a matter of fact. It means 
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e. 
much more than a change of purpose on the part of the customer. . 


It means, in addition, the notification of that change of purpose 
to the bank. ‘There is по such thing as a constructive counter- 
mand in a commercial transaction af this kind." (2) The bank 
is пої“ bound as a matter of law to accept an unauthenticated e 
telegram as sufficient authority for the serious step of refusing 
to pay a cheque.” 


Obtter.—*‘ For negligence the banker might be liable, but 
the measure of damages would be by no means the same as in an 
action for money *had and received.” “ The plaintiff's case is 
not based on negligence.” 

e 





\ 


The “Europa.” [1908] Р. 84. 


‘ 


Shtp—Initial unseaworthiness—Damage by pertlof the sea— 
Excepted labilsty— Whether unseaworthiness ts a condition prece- 
dent to a contract of affretghtment—Onus of proof. 

е 


The following question was decided in the negative : “Ұһе- 
ther a sbipowner, whose ship was unseaworthy at the commence- 
“ment of the chartered voyage, is liable in damages tothe char- 
terer, the owner of the cargo on board, not only for injury to his 
cargo caused directly as the result ofthat unseaworthiness, but 
also for injury caused to other portions ofthe cargo, not as the 
result of such unseaworthiness but by a peril of the sea excepted 
in the bill of lading, in other words whether seaworthiness is a 
cóndition precedent in a charter of affieightment to the extent 
that if the ship be uuseaworthy the shipowner isreduced to the 
position of a common carrier and liable for all damage occasioned 
to the cargo even if such damage be solely caused by an excepted 
peril and not by the unseaworthiness,” 


Per Curtam.— Seaworthiness is not to be classed with non- 
deviation as a condition precedent, the non-performance of which 
avoids the contract affreightment.” 


The plaintiff must prove damage to the cargo asthe direct 
consequence of  unseaworihtness. Не is not entitled to recover 
"the damage caused by the water which got into the "tween 
decks through the collision between the ship and the dock-wall, 
which was covered by the excepted perils in the charterparty 
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. and to the protection of which the shipowner was still chtitled, 


notwithstanding the unseaworthiness of the vessel.” 
[Lhe Orchis? explained and distinguished. ] 
panes 
ы Leslie v. Leslie. [1908] P. 99. 

Wife undergoing penal servttude—Petstion for permanent 
alimony—Not entitled to get or have 1t determimed then. 

A wife who “ is in penal servitude at the cost of the, " State” 
being “ boarded by the State, and having по opportunities of 
spending money on amusements ” is not entitled, so long as she 
remains in prison, to have the amount of her permanent alimony 
paid to her “ for her support, her maintenance, he clothing or 
the education of her children,” or even to have the amount of it 
then determined as that might be sometimes an unnecessary 
and even costly luxury for the husband. 





Lord Chesterfield v. Garris. [1908] т Ch. 230. 

Long enjoyment—Presumpiton of legal orgin— Presu piion 
of Crown grant— Destruction of servtent tenement, no answer. 

The plaintiffs as riparian owners sued the defendants who 
were fishermen by trade for fishing in the waters of the Wye 
opposite the banks of the river owned by the plaintiffs. The defend- 
ants set up а claim of right as freeholders of the parish adjoin- 
ing the river to fish in the waters ofthe river. The parol evidence 
shewed that the defendants and others had openly fished in the 
waters in question under a claim of right as freeholders within 
the manor for a period of upwards of 100 years. That parti- 
cular portion of the river was known asthe free-water ; the 
fishermen were known as free-fishermen. Their right had been 
recognised by the predecessor in title of one of the plaintiffs. On 
several occasions during the last century free fishermen had been 
summoned for fishing; in each case the claim of right 
was raised ; once only there was a conviction, but the Magistrate, 
feeling doubtful, would not enforce the payment of fine without 
indemnity from the complainant. Even if the evidence rested here, 
Neville J. was of opinion that he was bound to attribute to the 
long enjoyment a legal origin if indeed the right was опе which 
could be legally created. But there was also documentary evidence 
consisting of certain inquisitions fos? mortem, presentment to 

1. (1907) 2 К. B. 660. 
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the Céurt leet and perambulations of the manor extending over 
700 years, which confirmed the view that the modern user 
was in accordance with the ancient right 


But it was contended that the free-holders within the manor 
were incapable of taking by grant, being a fluctuating body, ant 
also that it would be invalid as destructive of the servient tenement 
owing,to the possibility of indefinite increase in the number of per- 
sons entitled to fish. The plaintiffs were admittedly owners of the 
soil. But the learned Judge.Held that a grant of right to fish 
in common with the other free-holdets within the manor would 
be a good grant to an individual and might properly be presum- 
ed to have a@companied each original grant of a free-hold, but that 
if necessary in this case it might be presumed (the manor being 
a royal manor) thatthere was a grant from the Crown incorporat- 
ing the free-holders within the manor. He saw no reason why 
the right should not be granted in common to the owners of 
several parcels of land although the subdivision of lands may lead 
to апе indefinite increase in the number of persons entitled to 
exercise the right ; as for the destruction of the servient tenement, 
there was little difference between an exclusive grant to one 
and a grant in common to several. 





Chesterfield v. Fountaine. [1908] 1 Ch. 243 (Note). 


Custom— Prescription — Difference between — Destruction of 
subject-matter —unr easonableness—No objection to grunt. 


There is a distinction between rights which are claimed by 
custom and rights which are claimed by prescription. A custom 
must be reasonable, and a custom which destroys the subject- 
matter of the grant would not be reasonable. But aright claim- 
ed by prescription is subject to no limitation as far as its use and 
reasonableness is concerned, and the owner of the soil, that is, the 
owner of the bed of the river, has a perfect right if he chooses, if 
the fishing belongs to him, to grant a right to fishtoany number 
of persons, although it may destroy his own right. Therefore, the 
fact that the right may be exercised by an unlimited number of 
persons is not a circumstance that is fatal to the prescription. It 
is a circumstance that is to be taken into consideration when one 
comes to consider, as a matter of fact, whether the prescription is 
made out by the evidence, and tne fact that it is capable of 
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indefinite multiplication would be one of the circumstances 
against the probability of the grant. 





Johnson v. Clarke. [1908]: Ch. 303. 


e Custom—Unreasonableness—Marrgd woman—Alienation by 
deed without separate examination — А garnst common right. 


The question in,the case was, whether a local custom for a 
married woman to dispose of her real estate by deed made with 
the concurrence of her husband but, without any separate 'exami- 
nation was а good custom. . 


Held—that the custom could not be upheld because it was un- 
reasonable as conflicting with the general principl&of the com- 
mon law that an exercise of free will was essential to alienations 
and contracts, and that a married woman was not in a position to 
exercise such free will; in other words such a custom wag against 
© common right” and bad. 

« A custom to be valid must be such that in the opinion of а 
trained lawyer, it is consistent, or at any rate not inconsisteut with 
those general principles which, quite apart from particular rules 
or maxims, lie at the root of our legal system.” —Parker J. 





Cable v. Bryant. [1908]: Ch. 256. 

Derogation from grant— Right to air implsed— Binding 
against purchasers without notice — Lease outstanding on the grantor’s 
land, no matter. 

The action was for an injunction to pull down а hoarding 
put up by the defendant in his yard which obstructed access of 
air to the plaintiffs stable through a ventilator. One Æ Company 
were the original owners of the stable. They conveyedit to the 
plaintiff by the description “ all that piece of landsituatein * * > 
together with the brick-built stable standing on the said piece of 
land and in the occupation of the purchaser? At the time of the 
conveyance they were also owners of the defendant's yard subject to 
aleaseoutstanding. Subsequently they conveyed the yard to the 
defendant, the lessee concurring to merge thelease in the fee. The 
question was whether there was any oligation on the defendant not 
to interfere with the reasonable use of thestable forthe purposes of 
the stable. The defendant was а dona-fde purchaser for value 
without notice —He/d : (i) On the principle of derogation from 
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grant, neither the Company nor the defendant their assignee could 
erect anything on the yard which prevented the use of the stable 
asa stable. It did not matter that at the time of the grant the 
defendant's yard was subject to a lease. (ii) The rule that a man 
may not derogate from his grant was a rule of law and bound pur 
chasers without notice. (aii) A right to air through a particular 
aperture in a house or building on the dominant tenement could be 
acquiréd, though there is no defined channel over the servient 
tenemeht through which the air flows. 


Sonnen v. Coulden. [1998] 1 Ch. 320. 


WA3-—Construction— Then surviving children and thetr 
respective tssue"—A lternative original gift of personalty. 


A testator devised his estate, real and personal, in tiust to two 
of his children as executors, direcling them to divide the income 
into seven parts and paya partto each of his 7 children. Не 
also directed that on the death of either executor, the survivor 
should sell the estate and cause the proceeds to be equally divided 
amongst his “ then surviving children and their respective issue.” 
The question was as to the persons among whom tbe proceeds of 
the corpus were divisible at the period of distribution. Held :— 
that the estate was divisible into as many -shares as there were 
children who survived the period of distribution or predeceased that 
period leaving issue who so survived, such surviving issue in each 
case taking the share which the child so dying would have taken 
had he or she survived the period of distribution. “Ір gifts of real 
estate the word sssue ina gift to “ A and his issue” is, according 
to the decisions, prima facte, a word of limitation.” There is no 
like rule of construction in thecase of personalty. ‘Whether it 
is a word of limitation or not is purely a question of construction 
on each particular instrument. Indeed by a gift ot personalty to 
A and his issue, it seems ^ * * morelikely that a testator means 
the issue to take jointly with or by substitution for A than that 4 
should take to the exclusion of his issue, aud where there are 
words of division, such asa gift to divide between A and his 
issue, it is * * almost conclusive that the word zssze cannot be 
used as a word of limitation." 
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Emanuel у. Symon. [1908] I. К. B. 302 (C. Ay * 

Foreign judgment—Furisdiction of foreign Court—Ouwner- 
ship of property abroad—Contract of partnership abroad—Partner 
residing in England—Binding*character of judgment. 


Reversing the judgment? of Channel J., the Court of Appeal 
held :—'* To make a person who is not a subject of, nor domiciled 
nor resident in, a foreign country amenable to the jurisdiction of 
that country, there must be something rhore than a шеге contract 
made or the mere possession of property in the foreign country.” 
“ In actions zz personam there are five cases in which the Courts 
ofthis country will enforce foreign judgment: (т) where the defen- 
dantis a subject of the foreign country in which the judgment 
has been obtained; (2) where he was resident in the foreign 
country whenthe action began; (3) where the defendant in the 
character of plaintiff has selected the Jorum in which he is after- 
wards sued ; (4) where he has voluntarily appeared ; and (5) where 
he has contracted to submit himself to the forum in which the 
judgment was obtained." “ There is no implied obligation on 
a foreigner to the country of that forum to accept the forum loc: 
contractus, as having by reason of the contract acquired a conven- 
tional jurisdiction over him in a suit founded upon that contract 
for all future time wherever the foreigner may be domiciled or 
resident at the time of the institution of the suit.” 


Obster.—‘‘ Where the defendant, at the time of the action in 
which the judgment was given against him in the foreign 
country, was the holder of a public office in that country, and 
where the cause of action arose out of or in connection with the 
tenure of the office, heis bound by the judgment ” for * though 
he was in fact temporarily absent (atthe time of the suit) he 
might, as the holder of such an office, be regarded as construc- 
tively present in the place where his duties required his presence, 
aud therefore amenable to the colonial jurisdiction.” 


[Sirdar Gurudyal у. Rajah of Faridkote? followed ; Becquet 
у. MacCarthy? commented on.] 


——— 





1. [1907] 1. К. B. 285. Beo 17 М.І, J. 49. 
2. [1894] A. О. 670. 3. [1881] 2 B. and Ad, 951. 
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: Horton v. Colvin Bay & Colvin Urban District T 
Council [1908] т К. B. 327. (C. A). 
Exercise of Statutory fowers— Land taken and not taken for * 
public purposes—Injury by public works constructed on neighbouring * 
lands so taken—No compensatton. . 


Cowper- Essex v. Acton Local Beard? has laid down that: if 
the claim is by a person from whom land has been taken compul- 
sorily, he nfay have compensation for damage sustained by the 
injuriously affecting of other lands of his, and such damage is 
not confined to tlamage in construction, but extendsto damage in 
uset of that which is constructed on the land taken from him. 
But no саѕе аѕ been cited, and none, I think, exists in which the 
doctrine has been applied to damage (depreciation in value) 
occasioned by works (here a pumping station and reservoir ata 
distance.of a quarter of a mile) erected upon land not taken from 
the claimant but from another.” 


In re A debtor—L£x-parte The Debtor. 
[1908] т K. B. 344 (C. A.) 

Bill of Exchange—Condttional fayment— Endorsement for 
value— Suspension of original cause of actton. 

Though a bill of exchange acts “ only as a conditional pay- 
ment ” yet if it is negotiated to another for value entitling him to 
sue on the bill the original owner's right of action for the debt 
covered by the bill becomes suspended so long as the bill is left 
outstanding, so that the latter cannot, while the bill is in currency, 
take proceedings to have the debtor declared an insolvent in res- 
pect of the debt. 


Hastings Corporation v. Letton and Another. 
[1908] 1. K. B. 378. 
Corporation—Dtssolution—Rights of Corporation Vesting of 
— Whether ‘ bona vacantia ’ 
Rights in favour of a Corporation cease, on its dissolution, to 
exist, if they have not been before dissolution validly assigned 


over to any body else, and they do not vest in the Crown as dona 
vacantia entitling the Crown to sue thereon. "The dissolution of 








1. [1889] 14 A. C. 158. 
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a Company cannot be likened to the death of a person, for Ss the 
caseofa Company dissolution does not come upon it as death 
comes upon a human being, with all its contracts, liabilities and 
property still.on its hands. * $ The Companies Act * * provides 
that “ before a Company dissolves it shall have nothing; it must 
first be divested of everything, aud it is not permitted to dissolve 
until it is divested of everything." 


. 

So, where plaintiff gave a lease for eeven yearstó a limited 
Compauy the payment of the reut being guaranteed by defendants 
as sureties, Ald that on the dissolution of the Company within 
the term without the remainder of theterm having been validly 
assigned over to any body the lease expires and with ithe liability 
of the sureties. The lease does not vest on the Crown as bona 
vacantta, and the result is that the reversion is accelerated. “А 
Corporation has по personal representatives, aud when if is dis- 
solved its lands revert to the grantors. ” 


JOTTINGS AND CUTTINGS. 

History of Legal Education in England.—To begin at the 
beginning, the four Inns of Court are, as you know, private 
societies, formed by those laymen engaged in legal practice who 
fixed their abodes in what was then a 1egion of fields and gardens, 
lying between London and Westminster. They acquired their 
property by subscription or gift; but the Middle Temple and the 
Inner Temple obtained a title from the Crown, and the result is 
that these two societies hold their property in trust for the enter- 
tainment and education of professors and students of the laws of 
England residing therein. "There seems to be no trust affecting 
Lincoln's Inn and Gray's Inn. 'The internal government of the 
Inns resembled that of the City Companies. Acting, no doubt, 
on the best advice, they never sought to become corporations. 
At the same time, it is hardly reasonable to say that the Inns of 
Court are private societies and nothing more. Ata very early 
date the judges permitted them to decide what persons should be 
called to the Bar. This is evidently a public function, and the 
whole community has an interest in the efficiency of the Inns of 
Court. 


During several centuries, the members of each Inn were united 
by the bond of a collegiate life. The students were, for the most 
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part, young men of good social position, and, under the paternal 
supervision of the Benchers, they were trained, not only in the 
technicalities of their profession, but also in those exercises which, , 
as gentlemen, they could not afford to neglect. Music was not . 
forgotten; and in the presence of the Chief Justice I may suggest 
that some at least of our modern Benchers, are well qualified to 
revive this good and laudable custom. Moots and annual readings 
were followed with the keenest interest ; but little or no provision 
was шде for the systenlatic and historical exposition of the law; 
then as now, the student qualified himself for practice by copying 
precedents and by watching others at work. When the Inns of 
Court used their influence to prevent the ‘reception’ of the Roman 
Law, they may be said to have acted wisely; but, not content 
with excluding the classica] jurists, they ignored them altogether, 
As the Civil Law was the basis of instruction elsewhere, Eng- 
land was cut off from the main stream of legal thought; the insu- 
lar peculiarities of our systems were greatly overvalued, and literary 
presegtation of the law was not studied as it should have been; 
nor was there any independent criticism of the law, any attempt 
to try it by the touchstone of reason and common sense, If you 
compare the legal literature of this country with that of our nearest 
neighbours on the contirent, you will understand why it is that an 
appeal to thelaw goes home to the mind of the average French- 
man, while a similar appeal, if addressed to an Englishman, will 
be met with some rough sarcasm at the expense of lawyers. 


When the eighteenth century came in, the Inns of Court 
were beginning to feel the effects of a change in social conditions. 
As the judges and leaders of the Bar moved away from the neigh- 
bourhood of the Inns, the old collegiate life became impossible ; 
moots and readings ceased to have any significance; ultimately 
the qualification for the Bar consisted in the consumption of so 
many dinners and the observance of certain negative rules of 
etiquette. We may say of that century that it wasa period during 
which institutions of all kinds were lapsing into hopeless discredit, 
and yet there never was a period during which the mind of man 
worked more actively or more clearly. There were giants among 
lawyers of those days; and, though we must not argue from Lord 
Hardwicke and Lord Mansfield to the ordinary practitioner, it 
is plain that in the student days of those two judges, the Dutch 

6 
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civilians must have been read and appreciated. As the result shóws, 
еге could be по more fortifying study. But the Inns of Court 
have little credit in their great men. Theslumber which brooded 
over Oxford and Cambridge was equally unbroken in the ‘legal 
University’ of London. When Blackstone began to lecture at 
Oxford, and when Bentham began to take notes of his lectures, a 
new era opened in the development of ourlaw. One by one, the 
doctrines reverenced by Coke and respected by Kenyon wert sub- 
mitted to the test of common sense ; abuses were hunfed ont into 
the open ; and Parliament was induced to believe that-law reform 
was the most urgent necessity of the time. One may admit that 
the old law was denounced and upset by men who did not always 
take the trouble to master it. Allowing for the mistakes that are 
made in a reforming age, it is clear that the nation took a step in 
advance when it realized that the law is not a professional mystery, 
but rather a formal embodiment of the notions of fair play and 
humanity by which Englishmen are governed in their politics 
and in their business. 2 

It was some time before the tide of reform approached the 
walls of our professional citadel. In 1846 the House of Commons 
appointed a Committee to report оп Legal Education, and the 
report which covered a great variety of topics is still well worth 
reading. Five years later the Council of Legal Education was 
established, at the instance of Sir. R. Bethell, and in course of 
time additions were made to the meagre programme of instruction. 
In 1855 a Royal Commission was appointed. Sir William Page- 
Wood was Chairman, and in the list of Commissioners are the 
names of Bethell, Cockburn, Coleridge, and Keating. It is very 
commonly represented that those who advocate large schemes of 
education are pedantic and unpractical persons; but in point of 
fact the leaders of the profession have always favoured large 
ideas, their efforts have been thwarted by less distinguished men. 
This Royal Commission was certainly bold enough; passing 
lightly, too lightly, over the Inns of Chancery, they suggested 
that Inns of Court should be formed into a University, to be 
governed by a senate in which each Inn should be represented by 
five Benchers and three Barristers. It was further preposed that 
their University should have power to confer the degree of Master 
of Laws. The scheme, if I may say so, is a little crude; it was 
worked out by men of great ability, but without academic 
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experience. It produced no direct effect, but from this time forth,, 
the Council of Legal Education pursued a more active policy, mak- 
ing this and that change, lest a worst thing should happen to the 
Inns. 'The prevailing sentiment ef the Benchers is, naturally, 
conservative; they have aceepted the inevitable. A good many 
years have elapsed since my own Inn withdrew its objection to 
the Bar examination, but in a little book of reminiscences 
published siyce the death of Mr. J. С. Witt, you may see how long 
the objection survived in the minds of old members of our society. 


Examinations, says Mr. Witt are useless and pernicious. 
They are useless, because practice will soon show whether a lawyer 
knows his büsiness or not. I wonder what we should say if an 
argument of this kind were applied to the medical profession. 
Why should young doctors be examined? You can always wait 
to see how many of their patients they kill. Surely inlaw as in 
medicine the public has a right to be protected against the intru- 
sion ofemen who have received no adequate training for the duties 
they undertake. 


When Mr. Witt proceeds to argue that examinations for 
both branches of the profession are pernicious, I think .the 
reasons given deserve our particular notice. His point is this, 
that at the critical time when a young man is turning from book 
to practical work, we concentrate his powers on certain papers 
of questions; he is in danger of supposing that he has mastered 
his subject because he has answered those questions. "This is 
areal danger; and thisis what Lord Cairns was thinking of 
when he said that professional students should not be compelled 
toenter upon a second college education. But what is the 
inference ? Not, surely, that we are to dispense with examina- 
tions; the business community has a right to demand that men 
should betested before they are allowed to deal with the inte- 
terests of their clients. But we ought, by all means, to secure that 
book knowledge should be combined with practice, and that 
thestudent shall neverlose sight of the responsibilities which 
he will shortly have to face. This very desirable combination 
is made a reality whenever the judges and the leaders of the Bar 
take a direct interest in the work of teaching and examination, 
I have seen it made a reality in the United States andin more 
than:.one-of the Indian High Courts. ,An examination, fog: 
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„instance, becomes much more useful when it is conducted By ‘men 
of recognised authority, and under practical conditions, Almost 
as soon as the examination was accepted and made a condition 
of call to the Bar, the demand for an improved scheme of educa- 
«ion began to make itself heard. In 1870 an Association was 
formed, and in 1871 Sir Roundell Palmer consented to bring 
the whole subject before the House of Commons. No stronger 
advocate could have been chosen, but Lord Selborne, if one may 
criticize so great a judge, was perhaps inclined to expect too much 
from constitutional changes. His plans for the improvement 
of legal teaching were accompanied by plans for the reformation 
of the Inns of Court. By opening two campaigns аё once, Lord 
Selborne gave his critics an oppurtunity of which they were not 
slow to take advantage; in the debate of July 1871, Sir George 
Jossel secured a temporary victory by appealing to the conserva- 
tism ofthe profession. After some years of barren cotitroversy, 
the Quarterly Кетет (Jan. 1875) summed up the results, and Lord 
Selborne, much to his dismay, was described as the uncosscious 
instrument ofthose wicked attorneys who wished to break down 
theeternal and immutable distinction between solicitors and 
barristers. When, ata later date, Lord Russell of Killowen set 
forth in eloquent language his views in regard to legal education 
he was met with arguments of an equally convincing nature. 


Until a recent date it was the settled policy of the Council 
to decline all proposals which involved co-operation with the 
universities. Jn 1894 the Law Faculty of Oxford suggested that 
a degree in law with honors of the first or second class, should be 
accepted as a certificate in certain subjects, and that the Inns 
of Court should institute an examination in Conveyancing 
and Procedure for graduatesin law. The Council gave us 
a courteous hearing, but they did not see their way to recognize 
any teaching that was given outside the limits of their own 
rather narrow scheme. 


When the University of London was -reconstituted in 1898, 
the Commission of which Lord Davey was Chairman, made 
certain proposals to the Inns of Court. It was suggested that 
the four Inns should be named schools of the University, or that 
the Council should be named a schoolon their behalf, and the 
invitation was so worded as to leave them freeito consider whether 
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Ф 
and to what extent they would co-operatein the educational work 
of the university, This proposal was considered by a joint 
committee, and in the result it was curtly declined. No reasons 
were given and no hope was held out -that the Inns would co- 
operate on any terms. . . 


I venture to say that the form of their answer has put the 
Inns of Court entirely in the wrong. At ће same time, it was 
hardly to berexpected thas these honourable societies, which are 
six centuries old, would welcome the proposal that they should 
be recognised as*departments of new teaching university. I am 
glad to be assured, on high authority, that even in the Council 
itself it is feft that the position taken up in January 1900, is be- 
coming untenable. There must, ultimately, be some undeistanding, 
some division of labour, between the Universities and the Inns, 
on the lipes suggested by Oxford Law School. And if we can 
come to an agreement on certain points of principle, I believe that 
the co-operation would be of the greatest possible advantage to 
succeeding generations of law students.—Law Quarterly Review. 


* 
* + 


Why a Counsel drink a pot of Porter:—A learned Counsel 
(Mr. Brougham, as some say) when the Judges had retired fora 
few minutes in the midst of his argument, in which, from their 
interruptions and objections, he did not seem likely to be success- 
ful, went out of Court too, and on his return stated he had been 
drinking a pot of porter. Being asked whether he was not afraid 
that his beverage might dull his intellect ? * That is just what I 
want it todo,” said he, “іо bring me down, ifpossible to the 
level of their Lordships’ understanding. 


.28 
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`* THE INDIAN CASE LAW FOR 1007. 








We propose to deal in this article with the Indian case-law 
for the year that has closed, and in doing so, shall try to place 
before our readers a short resumé of the more important cases 
decided by the Privy Council and the several High Courts in 
India in the course of the year, indicating at the same time the 
advance *made in the various branches ofthe law during the 
year and the trend which the judge-made law has taken, and is 
takings in various directions. We propose first of all to deal with 
the more important branches of the substantive law, and then to 
deal with the adjective law. 

Hindu Law— Adopiton:—Taking the Hindu Law first, we 
shall deal with the subject of adoption. The trend of deci- 
sions of late years has been to construe an authority for 
an adoption rather in a liberal spirit. This is borne out 
by the decisions of the Privy Council in .Suryanarayana v. 
Venkataramana, and the decisions in Marastinha Appa Rao v. 
Rangayya Appa Row? and Mustaddi Lal v. Kundan Гаі? 
The same course was adopted in the year under review by ` 
the Madras High Court in their decision in Radha Rukh- 
minammah v. Narasimha Row. * It was held there that the 
consent of a sapinda given on the condition that the adopted 
son should not lay any claim to the family property, but should 
be content with the property he gets from his maternal grand- 
father, was a good and valid consent—Srintvasa Atyangar v. 
Rangasami Aiyangar. Their Lordships were of opinion that 
the condition did not amount to a bribe and so distinguished ‘the 
case from Ram: Reddi v. Rangamma® though the distinction 


1 (1906) LI.R.29 M. 882 8.0.83 LA.l45. 2 (1905) 16 M. L. J. 178 8.0. 29 M. 457 
3. (1905) LL.R. 28 A. 377 в. 0.33 I.A.55. 4. (1907) 17 М.І, J. 186. 
5. (1907) 17 M. L. J. 822 8. о. 80 M. 450. 6 (1900) 11 M. L J. 20. 
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.seems to be very subtle. It is an improvement upon the 
principle enunciated by the Madras High Court in the Full 
Bench case of Visalakshmi Ammal v. Stvaraman,’ viz., that 
an agreement between the widow and the natural father of the 
eadopted boy will be binding on thee father if it is beneficial to 
the adopted son. Their Lordships of the Judicial Committee held 
in a judgment which affirmed that of the Madras High Court in 
Venkamma v Subrahmania® that a widow is bound fo consult all 
the kinsmen of the nearest degree and not be content with a con- 
sultation of only some of them though they constitute a majority. 
She is not entitled to say that she did not consult any of them 
because she knew they would:refuse consent. As:to thewight of the 
adopted son to set aside alienations made by the adoptive mother 
during the latter'slifetime and the period of limitation for the 
same, the decision of the Madras High Court in Srtramalu v. 
Kristamma? that the cause of action arises only оп the death of 
the mother has been doubted by Zaner;i and Atkman JJ. in 
Sahdeo Sing v. Ramanandan Singh.* ° 


Debt: —The Calcutta High Court has declined to follow the 
opinion of the Full Bench of the Madras High Court in Venkat- 
ramanaya ч. Venkatramana Doss* that it is necessary that a father's 
mortgage debt should be “antecedent in character," in order that 
a mortgage decree may be passed as against the son's share— 
Moheshwar Dutt Tewari v. Kishun Singh; Ktshun Pershad Chow- 
dhry v. Tepan Pershad Singh.” But on the question whether the 
principle laid down іп Luchman Dass у. Giridhar Chowdhry® that a 
mortgagee from the father cannot get a mortgage decree against 
the son without proof of the binding character of the debt on the 
son is still the law, the Calcutta High Court is divided. In 
Maheshwar Dutt Singh v. Kishun Singh," Brett and Sharfuddin 
JJ. held that the law laid down in Luchmandass v. Giridhar 
Chowdhry® has been varied by the Privy Council, while Muserjee 
and Holmwood JJ, held in Kiskun Pershad Chowdhry ч. Tepan 
Pershad Singh" that the rule laid down in Luchman Dass v. Giri- 
dhar Chowdhry® had not been shaken by the later Privy Council 





1. (1904)14 M L.J. 3108 с. 27 M.577. 2. (1907) LLR 80 M. 50 ; 84 I. А. 92, 
8. (1902) LI.R. 26 M 148 4. (1907) A. №. N. 148. 

5. (1905) 1. L. В. 29 М, 200. 6. (1907) LL.R. 34 C. 184. 

7. (1907) LL.R. 34 O. 785 8. (1880) LLR. 6 О, 855. 
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decisious ih Nanoms Babusin v. Modun Mohun and Bhaghut 
Pershad Singh v. Girja Koer: and that the mortgagee cannot get 
a mortgage decree against the son’s share without proof of the 

binding character of the debt on the son. "Their Lordships re- 

cognize that there is an essential difference between the position 

of a son in the suit by the mortgagee and that in which he would" 
be if he were to attack an execution sale after it is completed 

by means of a fresh suit, and further point out that the Privy 

Counci in Grrdharee Lal’ у. Kantoo Lal? expressly limit their 

Observations to cases of conveyances executed by the father for ап 

antecedent debt and executions sales, апа that the extension of 
the principle to partial conveyances such as mortgages by Brett 

and Sharfuddin JJ. in Maheswar Dutt v. Kishun Singh? 

was not warranted. The only other matter in this branch of the 

law, where there has been a real difference of opinion is the 

question whether the marriage expenses of a male member of a 

joint family is a family purpose so as to justify an alienation of 

family, property. The Bombay High Court has taken, perhaps, 

the more correct view in laying down in Sundrabat v. Shiv 

Narayan * thatit is a family purpose, differing from the 

view of the Madras High Court in Govtndarasulu v. Devara 

Bholla Venkatanarastah. = Their Lordships of the Bombay High 

Court proceed on the footing that matriage is one of the 

“ samskaras” to be necessarily performed to every Hindu. This 

is certainly more in consonance with Hindu notions than the 

decision of the Madras High Court in Sundari Ammal v. Subrah- 

manya Atyar % where it was laid down that a Hindu -father is 

under no obligation to give his daughter in marriage. 


Grft:—A Hindu father has been held entitled to make gifts by 
way of matriage portions to his daughters out of the family pro- 
perty о a reasonable extent; and soa managing member too— 
Kudutamma v. Narasimha  Charyulu. " The tendency of recent 
decisions has been to make a distinction between a devise to a 
widow and a devise to a woman other than a widow, as tothe 
estate conferred —see Nanjamma v. Nacharammal®. But the recent 

2. (1888) L L. R. 15 О, 717 8.0. L. R. 16T A. 99. 

3. (1874) І.Б. 11. 4. 8, 140 LR. 157 (1907) 9 Bom. L. В. 1366. 
5. 

т 


4. 
(1903) 1. І, R. 27 M. 206. 6. (1902) 26 М. 505, 
(1907) 17 M. L J. 528. 8. (1907) 17 M. L. J. 622. 
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decision of the Privy Council has placed gifts and detises to 
‘women on.a better footing than the one at-which they have hither- 
to been viewed generally by the Courts in India. Their Lordships 
have held that the word “madik " indicates absolute ownership, 
gud the fact that thedonee is a woman and a widow is not 
sufficient to displacethe’ presumption raised by the word—Mussamat 
Surajmant у. Rabt Nath Ojha.1 ‘Thesame view was adopted 
by the Allahabad High Court in Padam Lal v. Tek Singh.” 


Font Family :— The Calcutta High Court has followed the 
decision of the Full Bench of the Madras High Court in Karuppi 
Nachiar v. Sankaranarayan Chetty? that nephews inheriting a 
maternal uncle’s property take only as tenants in common and not 
as joint tenants—Harthar Pershad v. B holt. Pershad.* The dis- 
tinction made out in the.Madras case between property inherited 
from a maternal or paternal ancestor in the direct line and 
that inherited from a person like the uncle is approved and 
followed by the Calcutta High Court in the said case. But 
the Allahabad Court has held in Yamna Prasad v. Ram Partap 
thata son does not acquire by birth an interest jointly with 
his father in property inherited by the latter from his mater- 
nal grandfather. Their Lordships differ from the Madras High 
Court (see Vythinatha Ayyar v. Yeggta Narayan Ayyar 5) іп 
this respect and explain away the use of the term “ ancestral 
property” by the Privy Council in Venkayyamma Garu v. 
Venkataramanayamma™ as in no way meant to be used in the 
limited sense in which they are used in the Mitakshara, namely, 
property in which the sons acquire by birth a joint interest with 
the father. 


Partttion :—There are a number of decisions bearing upon the 
question as to what constitutes partible property. It has been al- 
ready mentioned in another connection that property inherited 
from a maternal grandfather has been held the self-acquired pro- 
perty of the father. Property devised to the sons by their father 
is also self-acquired—see Parsottam Rao v. Janki Bat! where the 
Allahabad High Court differs from the view taken by the Madras 





1, (1907) 18 M. L. J. 7. 2. (1907) I. L. B. 29 A. 217. 
3. (1908) І. L. В. 27 M. 800. 4. (1907)6 C. L. J. 888, 
5, (1907) 1. L. В. 29 A. 667. 6. (1908) I. L. В. 97 M. 482, 


7 (1902) L L. В. 25 M. 687. 8. (1807) А, W. N. 77 ; 4 A. L. J. 357. 


PART VIII] THE MADRAS LAW JOURNAL. 129 
e 


High Court in Tarachand v. Reeh Ram.» Money received by a 
member of a joint family at marriage was held to be separate 
property—Adhur Chunder Chatterjee у. Nobin ChendraiChatterjee.? 
There has been more than one decision of the Privy Council on the 
question of onus where.nucleus is proved to have existed—Ananda- 
rao v. Vasantarao? ; Lalbahadur v. Kanhatya Lal.* 


Inhertiance:—The Bombay High Court held that an un- 
married but prostitute dawghter is not а “ maiden " daughter and 
takes only inthe absence of married daughters— Tara v. Krishna." 
It was held by asingle judgeiin Calcutta (Fletcher J.) that a woman 
who is a Hindu by birth does not lose her caste by reason of her 
living the lif” of a prostitute and succession to her property is 
governed by the Hindu Law. The same view was taken in Varatn 
Das v. Tratlok TYwari. where a husband of a degraded woman 
was held јо be the heir to her property—Sundart Dossee v. Nemye 
Charan Daw." In Madrasit was held that the existence of a 
divided son would not preclude the grandson by another son 
inheriting to a share of the grandfather's assets, and the question 
whether the grandson separated from his own father and his 
grandfather will take a share even if his father be alive was left 
open—JMaruday: v. Doratsamt.® 


Widow :—A Hindu widow does not get more powers than she 
possesses as a widow by beiug appointed administratrix— Venayak- 
rao v. Vidya Shankar. The Privy Councilhas enlarged the bind- 
ingcharacterof a widow's alienation on the reversion, by laying 
down that an alienation with the consent of all-the reversioners of 
the nearest degree will be good. They have laid down that the con- 
sent of the whole body of persons constituting the immediate rever- 
sioners at the time should be obtained, though perhaps in certain 
circumstances the rule might be varied. A consent given after the 
transaction was also held sufficient—2ajran;: Singh v. Mono- 
karmik Baksh Singh. 19 The Calcutta High Court held in two cases 
that necessity even for the rate of interest if it happens to be exorbi- 
tant, should be proved, even though the necessity for the loan itself 


1. (1886) 8 М.Н. C. R. 60 at 55 2. (1907) 12 C. W. N. 108. 

8. (1907) 17 M. L. J. 184. 4. (1907) LL.B. 29 A. 244 ; 84 I. A. 65. 
5. (1907) LLB. 81 B. 495. 6. (1907) 60.1, J. 872, 

7. (1906) LL.B. 29 A. 4. 8. (1907) LL.R. 80 M. 848. 

9. (1907) 9 Bom. L. R. 404. 10. (1907) 17 M. L. J. 608. 
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is established—Harmanoje Narain Singh v. Ramfrosad Singh; 
Roy Radha Kissen v. Nouratan Lall.? There has been a conflict 
of decisions of late as to the binding character of an ex parte or 
compromise decree obtained against a widow, on the reversion. 
The Madras High Court has held that a widow is not bound to 
Contest any and every claim even though she be satisfied that it 
is a good claim, and that a decree obtained against her is binding 
on the estate she represents in the absence of fraud or collitsion— 
Subbammal v. Avudatammal $ Lakshininarayanasastrt 4$. Ven- 
kayya.* But the Allahabad and the Calcutta Courts have held 
that a compromise decree or a decree passedon an award isnot 
binding on the reversion—Ram Sarup v Ram Der; Gobind Krishna 
Narain v. Кћит Lal*; see, however, Anandi v. Mahader" A 
surrender by a widow subject to conditions of maintenance, etc., 
has been again held by the Madras and the Allahabad High Courts 
not valid—Srtramalu Naidu v. Andalammal ;% Rafkishore v. 
Durgacharan. Co-widows have been held entitled to partition 
by the Bombay High Court—Hart v. Vzal:9 ‘The Madras 
High Court had occasion to distinguish a widow’s estate from 
a mere life estate in connection with property devised bya 
Hindu to his mother and to define her powers of alienation over 
the same for the discharge of a debt incurred by the male owner 
—the son himself—and their Lordships held that she took not a 
widow's estate, but only a life estate and that she or her donees 
were not competent to convey more than herown life interest, 
even though the alienation be for a purpose bindiag on the 
reversion—/Vanamma V. Nacharammal. 1? 


Wills :—Mr. Justice Subrahmanya A tyar made a strikingly bold 
departure in laying down that a bequest for “‘dharmam » was not 
void for uncertainty. He proceeded on a learned and detailed exami- 
nation of the authorities upon the view that the word "dharmam^ 
indicated certain prescribed classes of pious gifts and was nota 
mere vague and uncertain expression. The learned judge held 














1. (1907) 6 О. L. J. 463, 2. (1907) 6 C. L. J. 491. 
3. (1906) LI,R.80 М. 3. 4, (1907) 17 M. L. J. 160, 
5. (1907) 4 A. І, J. 160. 6. 1907 A. W, М. 161. 


Т. 1907 A. W.N. 199; 4 A. LJ. 490. 
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that. the decision of the Privy Council in Runchordas v. Par- 
vatibas? did not preclude the applicability of his view tothe South- 
ern Presidency, there being no course of decisions in that part of e 
the country, unlike as in Bombay amd Bengal, to force him to hold 
the contrary Equally marked and bold was his view with regard 
to the revocation of a Hindu will by the birth of a posthumous son 
to the testator, Butthe view was not upheld in appeal.under the 
Letters Patent, the appellate Bench being of opinion that S. 57 of 
the Succession Act read with S. 3 of the Hindu Wills Act was 
exhaustive of ajl cases of revocation—Sudba Reddi у. Dorasami 
Bathen.* 

Mahomegan Law:—We shall now proceed to deal with cases 
bearing upon the Mahomedan Law. The Privy Council held in 
Ibrahim Gulam Ariff v. Satboo* that the applicaticn of the doctrine 
of muska should be confined within the strictest limits and that it 
cannot bè applied to company shares and freehold property in great 
commercial towns like Rangoon. "Their Lordships of the Madras 
High Court held in Vahazull Sahib v. NagiaA,* differing from the 
view of Benson J. in Alab: Koya v. Mussa Kaya," that registration 
of а deed of gift does not make delivery unnecessary. 'The Privy 
Council held iu Shahoo Banoo v. Agha Mahomed affer Binda- 
neem® that there is no legal prohibition for a woman being a 
muttawallt, when the office involves no spiritual duties such as a 
woman could not properly discharge in person or by deputy. A 
sale by a mother as 44 facto guardian of a minor was held by the 
Madras High Court not binding on the minor— черо Row v. 
Fakeer Sahib,” but the Calcutta High Court held that a sale by 
the mother for the maintenance of the minor and other necessary 
purposes is binding on the minor —Mafarzzula Hosain v. Bastd 
Shiekh. A Mahomedan widow was held to be in the position of 
a mortgagee of her husband’s esate in respect of her unpaid dower 
—Banoo Верит у. Mir АипАй;° Muzafar Alt Khan v. Parbati. 39 
and in respect of a dower deferred, z.e., when the dower is made 
payable only upon dissolution of marriage either by divorce or 
death, the cause of action in the case of the death of the wife 
(1899) I. І, В. 26 I. A 71, LLB 23C 275. 

(1907) LL.R. 80 M. 369 ac. 17 M. L. J. 269. 
(1907) L.L.R. 34 I. А, 167. 4. (1907) 17 ML І, J. 562. 8. C. 80 M. 519. 
(1901) I LR, 24 M. 518. 6. (1907) I. L. Е. 34 О. 118; L.R. 31 I. A. 46. 


(1906) 17 M. І, J. 10; I. L. R. 30 M. 197. 8. (1906) LL.R. 84 О. 86, 
9 Bom, L. R, 188. 10. (1907) LL.R. 29 A. 640, 





юморы н 


I32 THE MADRAS LAW JOURNAL. [vor. XVIII. 
* 


was held to arise only on her death—Mahomed Ishag v. Sheikh 
Akranul Hug. It washeld in Bombay that shares in limited 
companies cannot be the subject of wakf—per Russell J.in Ват 
Fatonabat v. Gulam Husen.? M 

o fains—'The Allahabad High Court held that:among Jains 
a widow can adopt a son without special authority, and that a 
married man may be adopted—/ManoAar Lal v. Banarst Das.? 


Contracts:—In the law of Contracts, there are a.few insttuc- 
tive decisions on the question ofundue influence. A Specially 
instructive one is to be found in Ganesh Nara yan y. Vishnu Rama- 
chandra.* Urgent need of money is not in itself sufficient to place 
the lender “іп a position to dominate the will of théeborrower"— 
see the Privy Council judgment in Rant Sunder Koer v. Rat Sham 
Kishen ® and the judgment of the Bombay High Court in 
Gangh Narayan v. Vishnu Ramachandra (supra). The Allahabad 
High Court held, in Balksshan Das v. Madan Lal? that though 
a contract may not be said to have been procured by undue influ- 
ence, yet ifit is unconscionable, a Court may well relieve the par- 
ty therefrom—see also Poma Dangra v. William Gillespie." Mi. 
Justice Subrahmanya Atyar held that a promise to pay money 
in order to procure resignation of an office by the promisee with a 
view to the pfomisor securing the appointment was not an 
enforceable promise, the consideration being unlawful—.Samz- 
nathatyar v. Muthuswamt Pillai. The question as to what 
is a wager and when dealings in stocks will partake of the 
character of a wager is very elaborately gone into and the prin- 
ciples laid down by Davar J. in Hurmukhrat v. Narotam.® -Two 
interesting decisions as to when time is to be inferred to be the 
essence of the contract are to be found іп Harakh Singh v. Saheb 
Singh 1° and Ikramul Hug у. Wiikre, +} the latter being a Privy 
Council decision. The Madras High Court held that in order to 
constitute a “ payment ” within the meaning of S. 69, payment 
should be from one man to another and that the Government as a 
tenant paying itself the revenue to save the lands from sale 





1. (1907)12 C. №. N. 81 : 6 C, L. J. 558. 2. (1907)9 Вот, І, В. 1337. 
3. (1907) LL.R. 29 A. 495. 4, (1907) 9 Bom L. В. 1164. 
5. (1906) LLR. 34 C. 150 ; 84 I. A. 99. 6. (1907) LIAR. 29 А. 308. 
7, (1907) LLR. 31 B. 818, 8. (1907) LL.R. 80 M. 530, 
9. (1907) 9 Bom, L. В, 125. 10. (1907) 6 C. І, J. 176. 
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cannot entitle it to recover the amount from the mulgar. 
There have been a few interesting decisions asto when a person 
may be held to be “bound ” to pay within the meaning of S. 69. ~ 
A person whose property is sold wrongfully in execution of а de- 
cree against another and who deposits tbe deciee amount vndeg 
S. зто Awas held not entitled to recover—Kunya Behari Singh v. 
Bhupendra Kumar Dutt. і Тһе Calcutta High Court held in 
Сапед Das Bhatter у. Fogendra Nath Mitter? that a prior mortga- 
gee was not bound in law to pay the Government revenue. The 
Privy Council held that compound interest at an enhanced rate 
may well be considered a penalty, in Rami Sundar Koer v. Rat 
Shan Kisheg. 5 


It was held in Sumer Chand v. Ardeshir * that when a 
person purchases goods by sample, if the goods do not answer the 
sample, it will do to give clear notice that the goods are accepted 
and remain at the risk of the seller without actually returning 
them. A family firm was held not to be a partnership within the 
meantug of S. 239 (per Russel? J.) in Maji Noor Mahomed v. 
Macleod.* 


Landlord and Tenant :—There were very few decisions of any 
importance on the subject of Landlord and Tenant duriug the year 
under review. In Addulla Мала у. Motdin Kutti! a defendant in 
a suit in ejectment who denied plaintiff's titleand the tenancy was 
held not entitled to plead want of notice to quit. This is contrary 
to several decisions of both the Madras and the Calcutta High. 
Courts wherein it has been held that a denial of tenancy in a 
written statement will not entail a forfeiture—see the cases col- 
lected in the report-itself at page 287 of 17 M. L.J. The case itself 
has been subsequently dissented from by the Madras High Court. 
There have been three or fourcases wherein under the circum- 
stances of the case the judges held that an occupancy right was 
proved—see notably the Privy Council judgment in Nabakumari 
Debt v. Behari Lal Sen. A Bench of the Madras High Court 
held in Marafu Tharalu v. Tenkula Neelakanta Behara? that the 


1. 120, Ж. №. 150. 2. (1907) 110. W. N. 403 8. 0. ; 5 О. І, J. 315. 
| 8. (1906) LL.R. 34. C. 150 ; 34 I. A. 9. 
4. (1907) A. №. N. 67. ; 4. A. J. 21b. 5. (1907) 9 Bom, L. Б, 274. 
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presumption of occupacy right did not hold good in the cage of an 

inamdar and a ryot ; but in later unreported cases their Lordships 

e have shown a disinclination to follow the case and have tried 
to get round that case by saying that in Marapu Tharala v. 
Tenkula Neelakanta Bekara? it was nog intended to lay down any 
general rule and that the expression of ‘opinion in the case should 
be confined to the facts of that particular case. To the list of cases 
laying down that mere non-payment of rent does not affett the 
landlord's right to rent may be added the case of Bama Charan 
Chowdhry v. Administrator-General of Bengal. * 


On the question of the relative rights of landlords and tenants 
on the trees in the holding, we find two cases, one ffam Calcutta 
which holds that the tenant has no right—S:/ab Rat v. Dubal 
Negesta*—and the other, to the contrary, іп Badam v. Ganga Des.* 


.  Mortgage—Constructton :—' There were two or three cases bear- 
ing on the question of construction of mortgage deeds. Where no 
time was fixed for payment, the Madras High Court held that the 
mortgagee was liable to be redeemed at any time after the date of 
the bond and that notice was unnecessary — CAengiah v. Pichayya.* 
This ruleis different from the English law on the point where the 
mortgagee is entitled to 6 months’ notice. The Transfer of Property 
Act does not contain any provision analogous to that of the 
English law. Again the same Court held in Rangasams Nadan v. 
Subbaraya Iyen * that an undertaking by the mortgagor to redeem 
{һе property on payment of more than one debt due by him does 
not restrict the right of the mortgagee to sue for sale until the 
mortgagor chooses to redeem. The Calcutta High Court held 
in Bhucwan Das Marwari v. Parameswari Prasad” that in the 
absence of express reservation, a personal covenant is always to 
be implied in a mortgage transaction. 
Contribution :—The Calcutta High Court has contributed 
a lucid judgment on this head of the law in fugdeo Singh v. 
Habibullah Khan.* 
Substitution :—Property mortgaged by a person when he had 
no title to it becomes in truth the mortgage security if after the 
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execütion of the mortgage the mortgagor acquires title to the 
property. This is in accordance with the principle of equity 
enunciated in S. 41, Transfer of Property Act—Gaya Din у. 
Kashi Gir. 


Prioriby.— When two mortgages are executed on the same, 


date, that which was executed first takes priority and evidence 
may be given to ascertain which was executed first. If the 
matter” cannot be ascettained both the mortgagees take as joint 
tenants’ ог tenants in common—Ram Ratan Sahu v. Bishen 
Chand.? As between liens created inorder to preserve the pro- 
perty, the later in date obtains priority—GzridAar: Lal Koy v. 
Dhirendrakrigto Muker fee. 


Relinguishment of Securtty:—The Calcutta High Court has 
dissented from the ruling of the Madras High Court in Krishna 
Ayyar v. Mduthukumarsawmta* to the effect that a mortgagee 
can proceed against any part-of the security, relinquishing the 
remainder and that the remedy of the sufferer is only by way of 
contribution. ‘The Calcutta High Court holds that a mortgagee 
cannot release his lien upon one item so as to increase the burden 
upon the others and that the purchasers ofthe properties not 
released are entitled to insist that no more than a proportionate 
share of the mortgage debt shall be levied проп the properties 
in their hands—H akim Lal v. Ram Lail.’ 


Subrogation: —The principles of subrogation and the cir- 
cumstances under which the law implies it are welllaid down in 
two learned and exhaustive judgments of the Calcutta High Court 
in Surdeo Singh v. Chandrika Singh! and Bisseswar Prasad v. Lala 
Sarnam Singh' and they are a real contribution to the law on the 
subject. A person who purchases the equity of redemption and 
pays the consideration money in payment of a prior mortgage is 
not entitled to set up the first mortgage as a shield —2a:7naÀ 
Murlidhar.’ 

Tender: The effect of tender has been very fully dealt with 
by Mr. Justice AMukerjee in a very learned judgment in Satya- 
бай; Behara у. Mussamutt Hirabati? and his Lordship deals 
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with the effect of tender as it obtainsin the various systents oflaw 
and lays down that on a due tender being made, interest will cease 
torun only ifthe mortgagor keeps the money always ready for 
payment without making any use of it, and also holds that tender 

ehas not the effect of converting the martgagee iu possession into а 
trespasser. ‘The mortgagee is only liable for the gross profits, and 
he may render himself liable for costs in a redemption suit. 


Mortgage Sutts and Dect ces:—As regards mortgage suits, the 
principle that the rights of persons not impleaded therein are not 
affected by the resuit of the litigation is again*daid down in two 
or three cases and the principle applied to the several circum- 


stances that arose in the particular instances. e 


The Privy Council has at last set at rest the conflict as to 
the rate of interest liable to be charged on the amount due under 
a mortgage after the date fixed in the decree for paymept. Their 
Lordships lay down that after the day fixed for payment, the 
relationship between the mortgagor and mortgagee ceases as 
such, that interest should be charged only at the Court rate and 
not at the contract rate, and that the Court rate should be 
charged on the aggregate amount found due on the day fixed for 
payment. 

There have been a few decisions оп the question whe- 
ther a person holding two mortgages can first bring a suit 
on the first mortgage for sale and subsequently bring a suit 
on the second. Both the Madras and the Allahabad Courts have 
held that he cannot—Krtshnamachartar v. Anangarachartar ;* 
Godh Shukul v. Sakla Kunwar ?—though it may be open to the 
mortgagee to proceed in respect of his second mortgage on the 
surplus sale proceeds— Krishn smachariar v. Anangarachartar. * 
But where a person holds a usufructuary first mortgage and over 
the same property holds a second mortgage which entitles him to 
sue for sale, the mortgagee can ask for sale free ofthe prior 
usufructuary mortgage and the money should be applied in satis- 
faction of the plaintiff's mortgages, in the order of their priority— 
Rangasamt Nadan v. Subbaraya Iyen $ "То these should be added 
two decisions of the Judicial Committee which will find a place in 
the digests under the heading of mortgages, though ‘both of them 
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relàte'to estoppel. The Privy Council has held that with respect 
to a power of sale conferred on a mortgagee, if the, mortgagor 
undertakes not to raise any objection to the purchaser’s title on e 
the ground of any irregularity in the sale, that covenant can only 
apply to a dona fide sale, and that the mortgagor will not bg 
estopped from raising any objection to the sale on the ground of 
fraud—Lalubhat v. Mowjt.* 'Theother case is that there is nothing 
illegal i in a mortgagee covenanting to deduct out of the considera- 
tion а "portion as commission, and that a mortgagor who knowingly 
admitted receipt of the full consideration cannot, years after the 
transaction, be allowed to charge hislender with the money he 
agreed to hage deducted as commission ; nor can the lender be 
charged with money paid by the borrower in the nature of douceurs 
or bribes to persons who were supposed to have influence with the 
lender for the purpose of securing the loan. 


Negotiable Instruments:—In this branch oi the law, there 
great change effected by the Madras High Court by 

reason of the Full Bench decision in Narayana v. Ramasams 
Aiyar.? Ву this decision ofthe Full Bench allthe previously 
existing notions as to the right of a real owner to sue on a 
negotiable instrument, the right of a defendant to plead 
payment to the real owner in bar of a suit by the holder of the 
instrument, and the disability, pronounced by some decisions, of a 
benamidar-holder to sue on a bill have been varied. It lays down 
(х) that only the holder of the instrument can sue and not the 
person who claims to be the real payee ; (2) that it is notopen to a 
defendant to plead discharge by payment to the real owner; (3) and 
that an undisclosed principal cannot be sued on a negotiable instru- 
ment. The decision overrules Bosjamma у. Venkatramayya * 
and Ganapathy Nayakar v. Saminadha. Pillat. + Another im- 
portant decision was passed by the Madras High Court in 
Subrahmantan Chetty v. Alagappa Chetty 5 defining the effect of 
an indorsement for collection and the position of the parties 
thereon. The learned judges held that an endorsement for collec- 
tion, though it puts the indorsee in a position to pass title toa 
subsequent holder in due course, does not pass the property in the 

1. (1907 L. R. 84 I. A. 179; I. L. R. 31 B. 566 
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bill to him (the indorsee) and that the indorser can, on return of 
the bill, strike out the name of the indorsee for collection and 

a Constitute himself the holder thereof. The Privy Council laid 
down in Ghanshtam Laljt v. Ram Narain і the scope of S. 80 of 
the Negotiable Instruments Act. The section, their Lordships 
lay down, does not curtail the freedom of contract possessed by 
the parties or take away aright to interest otherwise existing. 
In the case itself there was a collateral agreement to pay interest 
at 30 per cent., the note itself being silent on the point. "Their 
Lordships held that the agreement was enforceable and S. 80 
had nothing to do with it. ў 


NOTES OF INDIAN CASES. 


‘Emperor v. Mahendra Singh.—I. L. R. 30 A. 47.—We 
are unable to accept the view that proceedings under S^ 110 of 
the Code of Criminal Procedure cannot be transferred to апу 
Court outside the District within which such proceedings» have 
been lawfully instituted. The learned Judges admit that the 
point is open to argument, but they feel bound by two prior 
rulings of the same Court. 


One of them (Zn the Matter of the Petition. of Gudar Singh?) 
appears to us to have no bearing on the present question. ‘That 
case did not raise the question of the propriety ofa transfer from 
one district to another. The Court was unable to make an order 
of transfer because the Magistrate had ‘ acted? within the meaning 
of S. 117. It is, however, noteworthy that the learned Chief Justice 
(Sir Sohn Edge) did not deem himself powerless to prevent an 
apprehended injustice and rest content with a pious hope that 
the Magistrate might, nevertheless, act with judicial fairness. He 
quashed the proceedings, without prejudice, of course, to fresh 
proceedings being taken by any other Magistrate. 

The other case (Zn £he: Matter of the Pelttionof Amar Singh) 
is, no doubt, an authority in point. It is, however, a decision ofa 
single Judge, given under the Code of 1882, in which the provi- 
sions of Ch. VIII were materially different [ for instance compare 
In re Krishnaji: Р. Foglekar* and the cases there cited with 





1. (1906) I. L. B. 39 A. 88 ; 34 I A. 8. 2. (1897) L L. R. 19 A. 291. 
8. (1897) І. Т, В. 16А. 9. 4. (1898) 1, I. К, 23 B. 3% 
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Cl. (2) ‘ot S. 107 of the Code of 1898 ]. The argument of the learned 
Judge is by no means convincing. It is not confined to S. 110, but 
applies generally to all proceedings under Ch. VIII. We cannot = 
see whence the idea of restricting the proceedings to the limits of 
the District is derived. The learned Judge lass stress on the wordse 
‘within the local limits of his jurisdiction’ but the logical result 
of this reasoning must be to prohibit any transfer, even within the 
same District, from one Magistrate to another, but see Chintanion 
Singh v. The Emperor.) It is stated that ‘a Magistrate of another 
district to whom the case might be tiansferred would not be com- 
petent to arrive at the finding required before the order to give 
security could,be made absolute. ' There is nothing in S. 118 to 
warrant this view. No doubt Ss. 107, 108, 109, and гхо lay down 
certain rules as to ‘local jurisdiction,’ but these as much as the 
rules contained in Ss. 177 to 188 of the Code, relate only to the 
initiation'and conduct of proceedings in the ordinary course and 
do not affect the right of transfer. Proceediugs under S. Іо can 
be takan by a Magistrate only-against persons residing within the 
local limits of his jurisdiction— K'z/abos v. Queen Emfress? —and 
there can be no transfer from a Court that has taken cognisance 
of а case without jurisdiction—G11dhar Lal v. Motilal? But once 
the proceedings have been instituted in the proper Court, there is 
nothing that we can see in Ch. VIII to negative the power of the 
High Court under $. 526 or under the Charter Act o1 the 
Letters Patent—Loltt Mohan. v. Surja Kanta ; # Ingre Arumuga 
Tegundan*.—to make an order of transfer when it 1s necessary in 
the ends of justice. It is no doubt ordinarily true, as pointed out 
in Ketabor'v. Queen Empress (supra) that a trial held in another 
District and at some distance from the residence of the accused 
would probably result in his being unable to obtain the attendance 
of his witnesses. But this can give rise to no legal prohibition, 
though a very important factor in determining the expediency of a 
transfer. (Cf—The Legal Remembrancer v. Bhatruh Chunder 
Chuckerbutty.°) If the circumstances of a case require a transfer, the 
High Court can select the Court to which the case is to be trans- 
ferred, without any reference to the arbitrary division of Districts. 





1, (1907) І, L. В. 85 O. at p. 256. 2. (1900) 1. І. E. 97 0. 998, 
8 (1901) 8 Bom. L. В, 121. 4, (1901) 1. L. В. 28 О. 709. 
5, (1902) I. І, R. 26 M. 188, 6. (1897) L L В. 25 С. 797. 
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Thus in Gopinath Paryah у. The Empress ® а case under 'S. 14 5 
was transferred from one District to another, and in the unrepoited 
= case of Ahmed Hussain? the Calcutta High Court appears to have 
ordered a similar transfer of a ease under 5. rro overruling the 


objection based on Amar Singhs case.*e 


Lohre v. Deo Hans.—I. L. К. 30 A. 48.— The question 
as to the power of an appellate Court to grant relief to а Respon- 
. dent even in the absence of a memorandum of objections has fre- 
quently been raised before the Indian Courts and generally de- 
cided in the negative. The point was discussed at some length in 
Kulatkada Pillai v. Viswanatha Pillai. The Full Bench decision 
of the Calcutta High Court in Rup San Bibee v. Médul Kader’ 
which, however, affirmed such power, cannot, we think, be properly 
regarded as confined to suits for contribution as was suggested 
by Sir Arnold White C.J. in Kulaitada Pillai v. Viswanatha 
Pillai * ; for Hudson v. Basdeo Bazpye % referred to by Sir 
Е. Maclean C. J. without disapproval was not a case of contribu- 
tion. In Farzand Ali Khan у. Bismillah Begam" the Allaha- 
bad High Court refused to follow the Calcutta Full Bench Ruling 
and in, the case now under notice, the learned Judges 
adhere to the view taken in Farzand Ali Khan's case." 


Under the language of the present Code the question is in- 
deed oneof considerable difficulty. In Krishna Atyangar v. Афра- 
naiyangar® Justice Meller expressed it as his opinion that under 
S. 25 of the Provincial Small Cause Courts Act, the High Court 
can, when all the parties are before it “transfer the liability 
from one defendant to another even without application by the 
plaintif.” But it must be admitted that the language of that 
section is much wider than that of the sections of the Code 
relating to the powers of an appellate Court. When noticing 
the Calcutta Full Bench ruling, we expressed a hope that in the | 
new Code ‘powers will be conferred on the appellate Court 
similar to those of the Court of Appeal in England to enable it 
to do complete justice’ (14 M. L. J. at p. 246.) We are glad to 
find that the new Code has reproduced in Order XLI, rule 33, the 


1. (1905) 10 C. W. N. 83 8. C, 2. C. L. J. b55. 





2. (1901) I. L. R. 28 O. at p. 716. 8. (1893) É 1, В. 16 A. 9. 
4. (1904) I. L. B. 28 M. 229. 5. (1904) I. I. В. 81 O. 648. 
6. (1898) I. L. R. 26 C. 109. 7. (1904) 1. L. R. 27 A. 28. 


8, (1906) 17 М. L. J. R. 68. 
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concluding portion of rule 4 of Order LVIII of the R. 5. Ct. 


and the illustration appended to it will set at rest the present 
question. But the further question how far the appellate Court 
is bound to exercise such power (as, was contended in the case 


tinder notice) will still remain. 

We may also point out that under this new rule, the оні 
decision of the Calcutta High Court in 461141 Hosatn v. Dino 
Май Бый pill not perhgps be good law, having regard to the 
decision of the Court of Appeal in England in Attorney-General 
v. Simpson. ` 

Ganesh v. Vishnu—I. L. К. 32 B. 37.—It is not very 
clear whether fhe learned judges deal with the promissory note 
in this case as one governed by S. 25, Cl. (3) of the Contract Act 
or as one given for consideration. 


-A fresh loan will be sufficient consideration for a promise to 
repay an old unenforceable debt as well (C. Fakeman v. Cook’). 
Speakigg of a discharged bankrupt, Kelly. C. B. said: “It is of 
the greatest consequence to him to get the ordinary necessaries 
oflife, but he has no credit. He says to one of his creditors, if 


you will supply me with food on credit I will pay you the old. 


debt. Is not that а good consideration ? I think it is.” But even 
iu this view, the statement by the learned judges of the law as 
toundue influence seems to be somewhat narrower than the 
decision of the Judicial Committee in Dhantpal Das v. Maneshar 
Bhaksh Sing? would seem to warrant. 


Pandhari Nath v. Govind—I. L. К. 32 B. 59.— There 
is force in the observations made by Justice Beaman in connexion 
with the decision іп Ganpat Rao v. Vaman Рао. Itis admitted 
that the MITAESHARA regards'the widow’s interest in her hus- 
band's property somewhat differently from the DAYABHAGA (see 
Narasimha ч. Venkatadrt*) and there is an explanation for it. 
Under the DAYABHAGA, the widow has the use of al? her-husband’s 
property whereas under the MITAKSHARA she takes only the 
separate property of the husband. But the position of the widow 
under the one system has been assimilated to that under the other. 
The Hindu law sometimes draws a distinction, though a vague 





'L (1907) 1. L. В. 81 C. 996. 2. L. В. (1901) 2. Oh. 671. 
3: (1878) L. R, 4 Ex. D. 26. 4. (1906) I. L. В, 28 A. 570. 
6. (1908) 10 Bom. L. R. at p. 224. 6. (1885) Т.Т, R. 8 M. at p. 290. 
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one, between moveables and immoveables in point of powers ef dispo- 
sition over them, and this had а basis in the nature of things. 
This too has been slowly effaced, and the decision under notice 
fairly settles for Western Indja the question left open by the 
Judicial Committee in Bhugwandeen y. Mynaboyee.* 


Sundrabai v. Shivnarayana.—I. L. К. 32 B. 81.—We 
fully adopt the remark of Chandavarkar J. that to those who are 
familiar with the usages of joint Hindu? families, thé proposition 
laid down by the Madras High Court in Govtndarajulu Narastm- 
ham v. Devarabhotla Venkatanarasayya ? ‘must *appear startling.’ 
That case has already been noticed and discussed in the pages of 
this journal (14 M. L. J 179 and 15 M. L. J 211). In the case now 
under review the learned Judge goes fully into the Sanskrit 
authorities, and comes to the conclusion that even in the case of 
males, marriage is one of the obligatory Samskaras-and is, therefore, 
an ‘unavoidable family purpose’ justifying an alienation of joint 
family property. The passage from the SMRITI CHANDRIKA relied 
оп by the Madras High Court is held (as was suggested in 15 M. 
L. J. at p. 225) to relate only to the second text from NARADA 
cited in S. 41 and not to the one cited іп 5. 40 of the SMRITI 
CHANDRIKA. 


The Íearned Judge also remarks that the Madras decision 
‘rests on a misapprehension * Ы * of the principles 
underlying, and the practice obtaining in, the joint Hindu family 
system,’ The only observations made inthe judgment with re- 
ference to this aspect of the question are those on pp. 94, 95. From 
these, it is not possible to say whether the learned Judge would 
have upheld the alienation, even if he had not come to the con- 
clusion that ‘ marriage is obligatory on those who are not com- 
petent * * * toleadtbe austere life of a confirmed celibate 
or an ascetic ; if they do not marry they become fa:t:/a and forfeit 
their caste) In discussing the Madras case it was submitted by 
us that according to the true view of the joint family and the 
practice of the community, the marriage of a co-parcener wasa 
legitimate family purpose justifying the alienation of a reason- 
able portion of the family property, even apart from the question 
whether it is a necessary sacrament. We do not think the obser- 





1. (1867) 11 М. І. А 487. 2 (1903) I. L R. 27 М, 206. 
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vations of Mr. Justice Chandavarkar cau be regarded as relating 

to this view of the question. ; 
Somasundaram Chettiar v. Manicka Vasaka 

Desika Gnana Sambanda Pandara Sannidhi.—I. L. В. 


31 M. 60.—While acting wnder S. 15 of the Charter Act, the, 


learned Judges take care to say that they are not to be under- 
stood as holding that S. 622, C. P. C., would not authorise them 
to interfere as the order of the lower Court was an interlocutory 
one. We wish a more positive pronouncement had been made on 
the point. It has generally been held that an interlocutory order 
cannot be revised by the High Court under S. 622 (In re Nezam 
of Hyderabad’; Motilal v. Nana?) and that, not on the ground 
that a Court” of Revision connot interfere with the dsserefton ex- 
ercised by the lower Court— as would seem to be suggested by 
Balamoney v. Ramasamt Chetisar5 —but on the view that an in- 
terlocutory orderis not a ‘case’ within the meaning of S. 622— 
see Chattar Singh. v. Lekhraj Singh.* There is, however, much 
force ip the remark of Justice Norris in Dhapt v. Ram Pershad 
that there may be cases where irremediable injury may be done to 
a party by an interlocutory order and *unless the words of the 
section are clear beyond all doubt to the contrary, I cannot believe 
the Legislature intended such injury to remain without a remedy.’ 

'The exact scope of S. 15 of the Charter Act has never been 
clearly defined and the observations of the Judicial Committee in 
Nilmont Singh Deo v. Taranath Mukerjee® are too laconic to be 
of much help. We think that between this provision and S. 622, 
C. P. C., if liberally construed, the High Court ought to be able 
to give redress in most cases where serious injury would otherwise 
go unremedied. But one often finds that the extraordinary or 
revisional powers ofthe High Court are measured only by the 
‘length of the Chancellor’s foot. ? 


— 


SUMMARY OF ENGLISH CASES. 


Ellis о. Glover & Hobson, Ltd. [1908] т К. B. 388 (C. A.) 


Morigaage— Trade | fixtures—Hire and purchase agreement— 
Right of Morígagee against owner of fixtures—Mortgagor in 
passesston— Mortgagor’s covenant wiih morigagee not to remove 
fixtures. 


1. (1886) 1. L. R. 9 М. 256-957. 2, (1882) I. I. R. 18 B. 85, 
3, (1906) L L. B. 30 M. 280. 4. (1888) I. L, R. 5 A. 293. 
5. (1887) I. L. R. 14 C. at p. 780. 6. (1882) I. L. В. 9 О. 995. 
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By leaving the mortgagor in possession the mortgagee 
“impliedly authorizes him whilst in possession to hire and 
bring and fix fixtures necessary for his business, and to agree 
with their owner that he shall be at liberty to remove them 
at the end of the time for whichthey are hired.” But “ the 


" mortgagee can undoubtedly take possession of the machinery 


as part of his security, although not paid for, and although put 
up after the mortgage and although the vendor had no knowledge 
of the existence of the mortgage." Thé vendor can Be prejudiced 
by the hire and even by a subsequent mortgage, by the mortgagee 
taking possession. And the vendor of unpaid fixtüres would 
equally be defeated by a mortgagee, who, though not having en- 
tered into possession has taken a covenant from fife mortgagor 
that the latter will not remove any of the things then on the pre- 
mises or thereafter to be brought there without the written con- 
sent of the mortgagee, for in the face of this covenant,it will be 
impossible to imply апу such authority in favour of the mortgagor 
(#. e., authority to give the vendor any permission to remove.) 


[Reynolds v. Ashby & Son? applied ; Gough v. Wood & 
Co.? distinguished.] 


Cremins v. Guest, Keen & Nettlefolds, Ltd. 
[1908] т K.B. 469 (C.A.) 

Workmen's Compensation Act, 1906 (6 Edw. VII, С. 58) s. —1 
‘Out of and tn the course of his employment’—Meaning of. 

Part of the contract of service of some workmen employed ina 
colliery being that they could travel free of charge both to and 
from the colliery in trains provided for them by the colliery 
company: 

Held, that an accident caused by a train to one of them while 
waiting at one of the platforms fixed in stations for the said 
trains occurred “ out of and in the course of his employment” 
within the meaning of S. 1 of the Workmen’s Compensation Act, 
so as to entitle his widow to compensation. 


In re John Morris. [1908] 1 K.B,.473 (C. А.) 
Solwitor— Taking security —General lien — Existence of. 
“ Prima face a solicitor has a lien for his charges upon the 
papers of hisclient. The.ien may be lost, released or waived 





1. (1904) А. О. 466. 2. (1894) 1. Q. B. 718. 
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in (Ме same way as the liens which other persons possess. The ° 
main difference between the case of a solicitor’s lien and those of 
other liens is that where a solicitor takes any security which is 
in any degree inconsistent with the retention of а lien, it is his 
duty to give express notice to the client if he intends to retain 
the lien, and that, should he not do so, his lien will be taken to be” 
abandoned.” 


Per Kennedy L. J: (not dissenting). He, t.¢., the solicitor, must 
in the fast instance inform the client either арар ог Бу песеѕ- 
sary implication of his intention, for a solicitor stands ina fiduciary 
relation to his client, whereas bankers, inn-keepers, etc., who are 
also entitled fo a lien as against their own constituents, do not 
stand in such a position. 


Norton v. Norton. [1908] 1 Ch. 471 (C. A.). 

Abuse of process—Stay of proceedings. 

The Court has an inherent jurisdiction to stay an action on 
the ground that it is an abuse of the process of the Court. An 
action brought under the following circumstances was held to be 
an abuse of the process of the Court and was stayed. The 
action was for an account of the moneys subject to a marriage 
settlement. The rst defendant .and the plaintiff were husband 
and wife. The other defendants were trustees to the settlement, 
The settlement was executed in India. The property comprised 
therein was in India. The husband was in successful practice 
as a Barrister in India, The other defendants were residents of 
India, holding appointments in the Civil Service. Though the 
domicile of the parties was in England, it was contemplated that 
they should continue to live inIndia. The plaintiff was for 
some time living away from her husband in France. There was 
reason to suspect that she changed her residence merely for the 
purpose of bringing the action in England. The plaintiff had 
taken advantage of the temporary presence of the husband and 
one of the trustees in England to serve the writ on them. Тһе 
other defendant was still in India. ‘The evidence of the husband 
was essential to the case. "The plaintiff had threatened her hus- 
band some time previously with many crushing claims of diverse 
nature if he did not consent to allow her the same maintenance 
as'she used to be in receipt of in the past. It was clear that the 
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action was brought in England “ not dona fide for the purpose of 

obtaining justice, but for the purpose of harassing and annoying 

` a the defendant and of obtaining something to which the plaintiff 
may not in justice be entitled., 


А [ Egbert v. Short approved. ] 


In re Sidney ; Hingeston v. Sidney. [1908] 1 Ch. 488 (C.A.) 

“ Charttable or Emigration uses "— Beguest vord. | 

A bequest in trust “ for such charitable uses or for such emi- 
gration uses or partly for such emigration uses" as the trustee 
should think fit is void. А bequest for emigration purposes falls 
neither within the first nor the fourth definition of charitable pur- 
poses given by Lord Macnaughten in his judgment in Commis- 
stoners for special purposes of Income-tax у. Pensel.? The words 
“ emigration uses ” do not necessarily imply a charitable bequest 
for the relief of the poor, nor could they be said to be “ for the 
advancement of objects of public utility." ‘These words must, as 
observed in In re Macduff, 3 be construed strictly. Е 


[Judgment of Swifen Eady J.* affirmed.] 


General Bill Posting Company v. Atkingon. 
[1908] x Ch. 537 (С. А.) 
Contract of seroice—Wrongful dismissal—Servant not bound by 
the undertaking not to trade after terminatron. 


Where a contract for service provided that the servant should 
hold office subject to a termination on a notice for a given period 
and the servant was wrongfully discharged without such notice: 
Held, reversing the judgment of Nevtile J., that it was open to the 
servant to treat the contract as entirely at an end and sue for 
damages and that he was not bound any longer by the clause in 
the agreement that he was not to engage in a similar business for 
a period after the termination of his engagement. 





Nugent v. Nugent. [1908] 1 Ch. 546 (C. A.) 
Recerver—Parittion—Auction sale by mortgagee outside the 
actton— Purchase by Recetver without Courts sanctton— Whether 
allowable. 


1. (1907) 2 Oh. 205 ; 17 M. L. J. 407. 2. (1891) A. О, 581, 588. 
8. (1896) 8 Ch. 451. 4. (1908) 1 Oh. 196; 18 M. L. J. bt 
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° The defendant ina partition action (himself a part-owner) 
was appointed Receiver. The property was subject to a mort- 
gage. The mortgagee put up the property to auction in exercise 
of his power of sale, with the legve of the Court. The defen- 
dant (Receiver) without oktaining the leave of the Court pur- 
chased it. Me/d—affirming the judgment of Swzfen Eady je 
that the sale could not be supported. Though in his character 
as tenant іп common the defendant would not have filled a 
fiduciary position, yet as‘a receiver he was in a fiduciary position, 
and as such could not buy or bid for the property without leave 
of the Court. In dealing with this class of cases the Court does 
not proceed upon the footing that there has been fiaud or impro- 
per concealment or any special advantage taken, but it proceeds 
upon the general rule that in cases of this kind the purchase 
ought not to be allowed at all, because it is a dangerous thing to 
allow, as in most cases it is impossible to ascertain whether the 
Receiver has or has not taken advantage of his position. It is 
sufficignt to show that he has put himself in а position in which 
his interest and his duty might conflict. Itis not necessary to 
show that he acted contrary to his duty. Whether he did so or 
not is immaterial. 


Mansell v. Valley Printing Company. |1908] т Ch. 567. 
Unpublished picture—Common Law right—Infringement— 
Innocent publication without permtsston. 


An author of an unpublished literary production or work of 
art (in this case it was a picture) has an exclusive right to publish 
or refrain from publishing it as he may please, and any one who 
publishes it without his consent, however innocently he might 
have acted in so doing, infringes his legal right and does that 
which is actionable fer se. It matters not how the wrong-doer 
obtained the production which he publishes, whether he took 
away the author’s original material or whether he only copied it 
or whether some third person copied it and passed the copy to 
him. This right is а common law right analogous to the right 
of ownership in personal property and distinct from copy-right 
which is regulated by statutes. 








1. (1907 2 Oh, 292; 17 M. L.J. 465 
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. 
In те Glukman : Attorney-General v. Geoffrys. 
[1908] т Ch. 552 (C. А.) 

Executor—N^o next-of-kin—Executors take the residue. 

Where there are no next-of-Rin, the undisposed of residue goes 
to the executors unless a contrary intenfion appears clearly on the 
face of the will. It is settled law that such an intention is to 
be inferred from the gift of a legacy toa sole executor or of 
equal legacies to all the executors. But, this presumption of a 
contrary intention does not arise when the legacies to the several 
executors are unequal. я 


Moore v. Ullcoats Mining Company, ee 
[1908] т Ch. 575. 

Landlord and tenant—Seroice of ETE oS clatm— 
No determination of tenancy. 

The issue of a writ for possession combined with an inconsis- 
tent claim for an injunction to restrain the defendant (lessee) 
from acting in violation of the terms of the lease is not an 
unequivocal demand for possession so as to operate as a* final. 
election by the landlord to determine the tenancy. 


fn re Joseph —Pain v. Joseph. [1908] т Ch. 599. 

Will —Codicil —Substtiuted legacy—Defeasance clause. 

The general rule is that where a legacy is given expressly in 
addition to or in substitution for, one previously given, it is 
subject to the same incidents and conditions as attached to the 
originallegacy, though the different quality ofthe original and 
substituted legacies might sometimes render the application of the 
condition or the attaching of the incident more onerous in the 
case of the substituted legacy. 


Bennets & Co. v. Brown. [1908] LK. B. 490: 

Shtp—Charter—‘ Weather working days? — Usual meaning of à 
—Envidence to prove another meaning — Admissibilsty of. 

* * Weather working days! is a well-known phrase * * * which 
has grown into common use and is generally understood and has 
come to have an ordinary meaning as part of the English langu- 
age * * т;ғ., а Пау оп which the work of discharge or * * 
loading * * * isnot prevented by bad weather., * * * 
Ido not think that it is competent tothe charterers* * * to 
put upon that expression a different meaning which, it is said, 
the words by custom have obtained at the port of Valparaiso.” 
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"Leonis Steamship Company, Ltd. v. Rank, Ltd. 
[1098] І.К.В. 499 (С.А.) 

Ship—Charter-party—Demurrage—Lay days— When tsa ship 
ét read y. А е 

* The true proposition, I think, is that where the charter i$ 
to discharge in a named place whichis a larger area (port), in 
some part or in several parts of which the ship can discharge, 
the lay day$ commence só soon as the ship-owner has placed the 
ship at the disposal of the charterer in that named place as a ship 
ready, so far as She is concerned, to discharge, notwithstanding 
that the chagterer has not named or has been unable owing to 
the crowded state of the port to name a berth at which in fact 
the discharge can take place." 


[Decision of Chaneli J.* reversed.] 


Cairn Line of Steamships, Ltd., v. Corporation of 
° — Trinity House. [1908] I.K.B. 528 (С.А.) 
Ship—'Deck-cargo—Ltabilsty to duty. 
Construing 5. 85 of the Merchant Shipping Act 1894 (57 and 
58 Vict., C. 60)which provided that duty was payable on the re- 
gistered tonnage of a ship and also on the space occupied by deck- 
cargo “‘#.¢., timber, stores or other goods ”: 


Held, that coal intended for the consumption of the ship 
must be included within the term “other goods’ and that 


the latter expression was not confined td *' freight-earning cargo,” 


the object of the section being “© to ensure the proper amount of 
the dues based on ship's carrying capacity." 


— 





Anglo-Amercian Oil Company, Ltd. v. Manning. 
[1908] I. К. B. 536. 

Employer and servant— Use of false measure by servant for his 
own ends without knowledge of employer—Employer!'s non-habi- 
lity. 

Where a servant of а arge oil company employed for his 
own gain without the knowledge of his employers and without 





1. (1907) Т.К.В. 344—17 М.Т]. 99. 


150 THE MADRAS LAW JOURNAL. [vor. xvni. 
* 


being detected even by their careful scrutiny, a false measule in 
measuring out oil in the houses of the employers customers :— 
Held, that, in considering the criminal liability of 
the employers for possession for use of false measure, “ mens 
еа is not an element in the offence * * * the offence 
being one which the Legislature has absolutely prohibited 
even through а servant, though the employer may not in any 
way be morally culpable ” and that “although employers are 
liable for the torts of their servants in ordinary cases, and for 
their frauds also when committed in the supposed interests of 
their employers, yet they are not liable for those frauds when 
committed not in the interests of the employers, but,for tbe in- 
dividual purposes of profit of the fraudulent servant.” “ ‘That 
principle is well settled in reference to civil liability for torts 
and, although it is not directly applicable to the present case, we 
think we are at liberty so farto apply it as to say that, as this 
fraudulent servant had this fraudulent measure in his own phy- 
sical possession for his own fraudulent purposes as distingwished 
from the interests of his employers, his possession must be deemed 
to be his own possession and not the possession of his employers. 
We wish to make it quite clear that we are not considering the 
case where an employee in a shop makes an instrument fraudulent 
and continues it. Weare not treating the present case as in any 
sense a precedent which will govern any-future case of that kind. 
Feeling this is а very special case we think we are justified in 
coming to the above conclusion. ” 


Kettlewell v. Refuge Assurance Company. 
(1908] I.K. B. 545 (C-A) 

Insurance—Fraud of Insurance А gent— Recovery of premia— 
‹ Money had and received’—No one 15 entitled to benefit by the 
fraud of his agent. 

While affirming the decision of the Divisional Court? in the 
above case Lord Alverstone C.J. and Sir Gorrel Barnes: held 
(1) that in the circumstances of the case there was no consideration 
in the shape of arisk undertaken by the defendant company 
(2) that the contract was voidable at plaintiff's option and that the 





1. (1807) 2 K. B. 242—846 17. М.І. J. 872. 
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amounts paid could be recovered as ‘money had and received’ for 
plaintiff's use. З 
Lord Alverstone C. J.—'* It can be also recovered back as 
damages of deceit, the measure of, damages in such an action 
being the amount of the pramiums paid.” 


Buckley L. J.-Though the contract was voidableat her option 
there was consideration in the shape of a risk undertaken by 
the defendapgt Company., ‘Therefore it is impossible for her 
(plaintiff) to sue for the money as money had and received to her 
use.” Though there was consideration, as the continuance of the 
contract by weekly payments was procured by the agents fraud, 
“ the Compapy cannot take advantage of the fraud of their agent 
and cannot be allowed to keep the profit as against her." 





—— 


CROWN CASE RESERVED. 
The King v. Bartholomew. [1908] т. К. B. 554. 


eHighway—Obstructton—Indtctable nuisance— What ss. 

A coffee-stall with permanent water and gas pipe fixtures 
having been erected in the middle of the highway of a street, 
and the jury having found that though it was technically an 
obstruction it did not appreciably interfere with the traffic in the 
street : 

Held, on the facts of the case (т) that the words * traffic in 
the street " must be taken to include the people and vehicles 
going and entitled according to law to go along and across the 
street and (2) that as the finding did not amount to the com- 
mission of a ‘nuisance’ it was not indictable. 


Wilson's Music and General Printing Coy. v. Finsbury 
Borough Council. [1908] т. К. B. 563. 
Local authority—Statutory liability to do certain work—Com- 
pulsion—Plaintiff doing the work under protest—Right to reim- 
bursement. 


The following ‘‘is а well recognised principle.” ‘ Where a 
local authority, being liable to do certain work, say in effect to 
a private person that he must do it, meaning, because the private 
person is legally liable to do it, and the local authority do not 
make any express promise to pay for the work if it should turn 
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out that they were wrong in putting the liability on the private 


person the-law says that as the local authority are putting fre- 
sure on the individual, a promise will be implied on the part of 
the local authority to reimburse the private person the cost he has 
«incurred in doing the work for which’ the local authority were 
legally liable.” 
In re Lucas and Chesterfield, Gas and Water 
Board. [1908] т. К. B. 571. 


Land acguisition— Special adaptability for the purposerequired 
—Ons element to be taken into consideration of compensation. 

Where a land is sought to be acquired under powers given 
under the Land Acquisition Act, the fact of the special adaptability 
of the land proposed to be taken is an element to be taken into 
consideration in determining the amount of compensation though 
it might be (т) that there would be very few persons who would 
buy it for that purpose and (2) that even those who would go buy 
would be under a great difficulty in being obliged to obtain 
special parliamentary sanction for its acquisition. 





Bottomby v. Brougham. [1908] т. К. B. 584. 

Defamation—Sust for—Fudrcral Officers’ acts—Absolute pri- 
о ере, what ts—Malsce. 

The report of an Official Receiver disclosing certain frauds in 
the winding up of a certain Company is in pursuance of his judi- 
cial duties and under statutory authorities. The fact that it is 
made ex parte without the person defamed thereby, having been 
given an opportunity to explain does not take away the privilege. 
Another view to be taken of a such a report is that it is “the 
initial stage of proceedings in the winding-up Court which clearly 
isa Court.” “It is the information upon which proceedings take 
place ” just like “information filed by the Attorney-General.” 
Both these persons, though parties to their tespective proceedings, 
are not litigants. 


Such a report is absolutely privileged and comes within the 
rule laid down in Munster у. Lamb! which clothes the statements 
of judicial officers, advocates andwitnesses with absolute privilege. 





1, (1888) 11. Q. B, D, 688. 
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* Absolute privilege” is not “ а very accurate expression.’ 
Calling ita “ privilege ” is sometimes misleading. Privilege means 
in the ordinary way, a private right. Now there is no private 
right ofa judge or a witness or an advocate to be malicious. It 
would be wrong of him, andeif it could be proved Iam by no means | 
sure that it would not be actionable. The real doctrine of what 
is called ‘absolute privilege › is that in the public interest it is 
not desirable to enquire whether the words or acts of certain persons 
are malicious or not. It is not that there is any privilege to be 
malicious but that, so far as it is a privilege of the individual—I 
should call it rather a right of the public—the privilege is to be 
exempt from ај enquiry as to malice.” So the action brought 
to question the Official Receive'rs report as malicious is not main- 
tainable in law. 





University College of North Wales v. Taylor, 


[1908] P. 140 (C. A.) 

Wili—Incor poration of unatiested document with wsll—Parol 
evidence to apply a description to the unattested document—A dmis- 
sibility of. 

Reversing the iudgment? of Sir.Gorrel Barnes, President, the 
Court of Appeal, where it was sought to incorporate an un- 
attested document with a duly attested will asa part thereof by 
means of oral evidence as sufficiently answering the description, 
given in the will, of another document: 

Held, that as the reference in the will in the following terms, 
víz., * to invest and apply the income of such investments as are 
contained and specified in any memorandum amongst my papers 
written or signed by me relating thereto " was capable of being 
construed in respect of any existing or future document, parol evi- 
dence was inadmissible. 

Cozens-Hardy M. R.—Quaere:— Whether a will can dispose of 
property in the following terms: “ проп trusts and upon the terms 
specified in any one existing document unless and until I may alter 
it by some other document whichImay execute at some future 
time”? | 


1. (1907) P. 222—8ве 17 M. L. J. 871. 
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* The Suevic.” [1908] P. 154. 
Admiraliy —Salvage— Danger to lsfe— Principle of life 

+ salvage. 

Bucknill ].— “ I apprehefid that it will be accurate to say 
«that the principle which lies at the bottom of life salvage is that 
there must, in the first instance, be actual danger to the persons 
whose lives have been salved or the apprehension of danger, and 
that seems to me to cover the whole ground. If there.is no,danger 

or anything like danger, there is nothing to be saved from.” 


—— e 


The Vicar and Church-wardens of Wimbledon v. 
Eden. [я re St. Mark’s Wimbledothe 


(CHAPEL OF EASE.) [1908] P. 167. 


Church—Alteratson $n holy table—Posttton of cross and candle- 
sticks. 

“Whether the cross is on or just above the holy table, there is 
no objection to it in point of Jaw. The same principle applies to 
candlesticks.” It is not improper to raise the holy table above the 
floor of the church. 

Anglo-Algerian S. S. Company, Ltd. v. Houlder 

Line, Ltd. [1998] I.K.B. 659. 


Negligence of defendant tn navigation—Obstruction to passage 
of a dock—Closing of dock for repair of passage—Detention outside, 
of plaintiffs vessel entitled to enter dock—Action—Matntainabslsty 
of—Damage too remote. 


Where owing to the negligent navigation of defendant’s ship 
the gates of а dock into which all ships on payment of certain dues 
were entitled to enter for their own purposes, were damaged, on 
account of which the dock had to be closed for a time during two 
and a half days of which the plaintiff's vessel, which having arrived 
wanted to do business in the dock, was obliged to stay outside: 


Held that defendant's negligent navigation was too indirect 
a cause for plaintiff to sustain a cause of action. 


Per Curtam.—“ The obligation of the dock company is 
similar to that of a common carrier who must carry goods offered 
to him for carriage or of the inkeeper who must receive guests, 
If by the tortious act of a wrong-doer, the iun is rendered unfit 
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for {Ќе reception of guests, and in consequence of this some per- 
son is prevented from obtaining accommodation as a guest at the 
inn and is thereby put to expense, is there any authority for saying 
that such a person could recover damages from the wrong-doer!? 
I have been unable to find eny. The tortious act in the present 
case, as in the hypothetical case of an inn, is very different in 
its relation to the plaintiffs and their loss from the tortious act 
of obstructing a highway Љу which a person desiring to use a 
highway is directly prevented from exercising Ats right.” 


In re P. Macfadyen & Co. Ex parte Vizianagaram 
* Company, Ltd. [1908] LK.B. 675. 

Bankruptcy —Firm both in England and tnIndta—Creditors tn 
both places—Fursisdrctston of English Court to sanction agreement of 
trustee in England to cooperate with trustee in India to collect 
assets and distribute for all. 


Wifere a firm which did business both in England and in 
India and which had creditors in both places became bankrupt : 


Held, that there was nothing in the English Bankruptcy 
Act to prohibit the English Court from assuming jurisdiction and 
sanctioning the agreement of the trustee in England to cooperate 
with the trustee in India for facilitating the realizationof the two 
estates with a view to speedily distribute the same amongst the 
creditors. 


Major Brothers v. Franklin and Son. (1908] 1 K. B. 712. 
Trade mark—Right of salesman on commission fo. 


* A salesman on commission can in law have a trade mark” 
though he himself does nothing “ (0 the goods such as selecting 
or grading " but has all these done through another. 


Wilson v. Carnley. [1908] т. К. B. 729 (C.A.) 
Contract—Promtse to marry on death of existing wife— Unen- 
Jorceability— Public policy. 


“ A promise made by a married man during the life-time of 
his wife to marry some other woman, presumably after his wife's 
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death, becausé he could not do soin her lifetime” is “unenforceable 
at any time” on grounds of public policy as being “ intrinsically 
immoral” in its nature. 
Though all the three Lorfis Justices of the Court of Appeal 
e decided the question on the ground df public policy, Vaughan- 
Williams L. J. alone (the rest being Farwell and Kennedy (L. JJ.) 
dealt with the case independently of plaintiff’s knowledge at the 
time of the promise, of defendant being,a married шар. 


JOTTINGS AND CUTTINGS. 


The Fudseral Day.—The Lord Chief Justice, ip his introduc- 
tion to the recently issued Retur of the sittings of the King’s 
Bench Judges on Circuit, states that the Judges work in London 
twenty-seven and a half hours a week. A return of their metro- 
politan labours would show that the number is really considerably 
less. The tendency to treat Saturday as a dres non in the Courts 
continues to increase, Mr. Justice Lawrance and Mr. eJustice 
Walton being the only two Judges who sat in the King's Bench 
Courts on Saturday last. But this is not the only direction in 
which the Judges have shown a disposition to curtail their sittings. 
It has become the custom in recent years for the Judges to begin 
work at rr o'clock instead of 10-30 on Mondays, and every one 
of the eight Judges who sat in the King's Bench Courts last 
Monday observed it. The judicial day used to be much longer 
than itis now, particularly in the Criminal Courts. ‘If some 
of the old judges who were accustomed to sit from 8 in the 
morning till past midnight were to know of the present sittings 
from r0-30 A. M. to 4 P. M., would they not think that the lawyers 
of the present day were a degenerate race ?' Sir Harry Poland has 
asked. At the famous trial of Thomas Hardy for high treason in 
1794 the Court sat day by day at 8 o'clock in the morning and 
continued sitting till past mianight. Sir Harry Poland himself 
was, he has told us, present at a trial for murder, before 
Mr. Justice Erle, at the Central Criminal Court in 1847, which 
lasted from Іо in the morning until 12 at night. The nearest 
approach to this, as far as the Return goes, is that one day at 
the Autumn Assize on the North Wales Circuit in 1905 
Mr. Justice A. T. Lawrance sat for eleven hours. It is, indeed, 
one of the defects in the Circuit system that the Judges while 
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compelled to be idle at some assize towns have to sit abuormally 
long hours at others. These long hours are inimical to the 
interests of justice, for they involve a physical and mental strain 
greater than judge, counsel, or ,jurymen can properly bear. 
Nobody desires, now-a-days, that the judges should attempt to, 
rival the Herculeau feats of endurance of their predecessors. 
tye 

Perplexing legacy.—A young man appeared unduly depressed 
after the death ofa rich aunt. « Why are you so sad ?" an 
acquaintance said to the young man. “ You never appeared to 
care much for your aunt.” 


' I didnét® said the youth, dolefully ; but I was the means of 
keeping her in an insane asylum the last five years of her life, and 
now that she has left me all her money I’ve to go to Court and 
prove that she wasof sound mind.” 


*„* 


Virtue of Obedience a relative one :— Admiral Sigsbee, in a 
recent &fter-dinner speech, said of the naval virtue of obedience :— 
* Yet eveu obedience may be carried too far. A lawyer, about 
to go to Court, said to his office boy; If any one calls, say I'll be 
back at twelve. Then he went to Court. On his return he asked 
the boy. Any one called?” 


'‹ Yes, Sir,” the boy answered. Five beggars; they "ll look in 
again attwelve, Sir." 


* ж 


A Queer Fudge—Two Vermont lawyers were trying a case 
before a rural justice and one of them, who represented the defend- 
ant, took occasion to cite a Massachusetts cuse that was оп all 
fours with his contention. His opponent nudged the justice and 
whispered: “ Look out. He is trying to ring in a Massachusetts 
case on you.” The justice pounded on his table and asked to see 
the book. It was handed to him. He examined it with al] the 
concentrated wisdom of ages in his countenance and returned it 
saying Mr.——this here Court may not be lawyer but it ain't to be 
imposed upon that way. That’s, Massachusetts case, Judgment 
for the plaintiff. ? 

b hi 

Full faith and credst:—The Census '"Taker:—* Your name, 
mum.?? 

5 
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“І don’t know.” | 

** Beg' pardon mum ?” 

‘Гуе been divorced. At persent my name is Mrs. Jones in 
this State. In several States it is Mis, Smith, my maiden name, 

"and in three States, it is Mrs. Brown, my first husband's name. ” 

“ This your residence, mum ?” 

“T eat and sleep here, but I have a trunkin a neighbouring 
State where 1 ат. getting a divorce from my present husband. ” 

“Then you are married at present?” . 

“Iam marnied in Texas, New York, and Massachusetts; 
divorced in South Dakota, Missouri, Alaska, Оћеһота, and 
California; а bigamist in three other States, and a single one in 
eight others. ” | 


\ 


* a 


In Practve—Admiring friend: I see that you are now 
practising law. 

Frank Fledgling : No sir, I appear to be practising law, but 
I am really practising economy. 

t 

He practised Law by Ear :—When Grover Cleveland was prac- 
tising law in Buffalo one of his friends was a young lazy lawyer 
who was for ever pesteriug him with questions about legal points 

-that he could just as well have looked up for himself. Even 

Cleveland's patience had an end. One day as his friend entered, 
he remarked : 

“ There are my books. Help yourself to them. You can 
look up your own case.” 

The lazy lawyer stared at him in amazement. 


“ See here, Grover Cleveland.” he said indignantly, “ І want 
you to understand that you and your old books can go to thunder. 
You know very well that I don’t read law. I practise entirely by 


ear.” 
*u* 


Vacuum Between the Ears.—Chief Baron О! Grady was a 
humorist of the first water, as the following story will prove. 
One day a brother Judge, who owed his promotion rather to 
interest than to brains was boasting to O’ Grady of the sum- 
mary way in which he disposed of matters in his Court. 
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TT say to the fellows who bother me with foolish argu- 
ments that there is no use in wasting my time and their breath 
for that all their talk only just goes in at one ear and outat the 
other. : 
“And no wonder" quigtly answered O’ Grady, “ seeing that 
there is so little in—between to stop it.” 


* a" 


CONTEMPORARY LEGAL LITERATURE. 

In'an afticle on ‘ The Status of the Automobile ’ in the Vale 
Law Fournal (February), the writer makes the following sugges- 
tions :—The safety and pleasure of the general public demand 
some further restriction upon the activity, not to say lawlessness, 
of these powerful engines. The most important are :—Their 
total exclusion from parks and pleasure drives of our large cities 
during the customary driving hoursof each day. Upon the ordi- 
nary streets and country roads, the automobile and the horse- 
drawn carriage may be driven simultaneously. But where 
ple:suge travel is congested, the constant demand upon the 
carriage to give way tothe motors and to receive their dust, 
smoke and foul odors, practically destroys the pleasure and will 
ultimately result in driving them outaltogether. Unless, there- 
fore, there be some reservation of exclusive rights during certain 
hours, the doom of the horse for the purposes of pleasure is 
sealed. 

In actions for personal injuries occasioned by illegal speed, 
the plaintiff should not be denied # recovery upon the ground of 
his contributory negligence, provided that such negligence may 
be given in evidence in reduction of damages. In view of the 
fact that automobiles are often, if not usually, driven at excessive 
speed, and that a vast majority of the injuries inflicted by them 
are attributable to this cause, in respect to which the injured 
party is helpless, a variation in the common law rule which 
deprives a plaintiff altogether from a recovery in case of his own 
contributory negligence, appears just and reasonable. In the 
light of a punishment, too, it would operate as a strong restraint 
upon that excessive speed which seems such an irresistible attrac- 
tion to the chauffeur, and causes such an enormous loss of life. 
The fact that plaintiff's negligence may be shown in mitigation 
of damages would prevent any practical injustice and in plain 
cases limit the recovery to a nominal amount. 
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As automobiles are usually owned by men of wealth, to whom 
ordinary fines aie of no consequence, the fine for excessive speed 
should not be less than twenty-five dollars, and in case of personal 
injuries, imprisonment should be compulsory. Where a fineor 

. imprisonment is optional, the temptation to inflict the lighter 
punishment, or no punishment at all, isso strong that, in serious 
cases, the option should be taken away entirely. 


In the January and March numbers of the Michigqn Law 
Reotew, Mr. Theodore. P. Ion continues his comparison of ' Ro- 
man Law and Mahomedan Jurisprudence. After pointing out 
the resemblance between the Roman gens and the Mahome- 
dan aktla, and the clrents and the mousíana, the author compares 
the position of slaves in Rome with that under the Mahomedan 
Law. ‘The slaves in the Islamic countries never played a pro- 
minent part either in social or state affairs, beinge xclusively used 
for domestic service. On the contrary the slaves in Rome—whose 
numbers far exceeded those of the Mahomedans— were not only 
servants, but teachers, educators, doctors and above all sBldiers. 
The similarity between the juris-consults of Rome and their 
responsa prudentium on the one hand and the Muhamadan 
muftis and their futwas is next noticed. Dealing with the law 
of marriage, the writer observes :— 


According to the Mahomedan Law, marriage is purely a 
civil contract. It being assimilated to a contract of sale and pur- 
chase, the husband is the purchaser and the wife the vendor. A 
proposal and acceptance or a declaration and consent are sufficient 
for the formation of such contract. It is not necessary that the con- 
tract should be in writing. The jurists of the Shiah sect hold, how- 
ever, that the sacramental words prescribed by law are necessary 
for the validity of a contract of marriage. 


A Mahomedan woman (wife) has certain advantages over 
the Roman in regard to her legal status in the family ; the former 
continues to enjoy certain of her civil rights. In fact, she can 
enter into contract, appear in Court, either as plaintiff, defendant, 
or as witness, and dispose of her property without the consent of 
her husband. 

The Mahomedan divorce, on its side, is as simple as that 
of Rome of the early epoch, with this difference, that it is only 
the husband that has the right to dissolve the marriage, the wife 
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not being allowed to do so, except in some special cases, and that 
with the intervention of the Magistrate. 


Coming next to wills, by the Roman Law a testator should - 
have the legal capacity at the timé of the execution of the will. 
By the law of the XII Tables a Roman citizen could dispose Ьу. 
will of his property, but by the subsequent legislation an heir 
was entitled, as it was called, to his guarta legitima and by the 
Lex Fqicidig it was enaated thdt a legacy could not exceed three- 
fourths of the inheritance. The Mahomedan law also prescribes 
that the testator cannot bequeath more than one-third of his 
property, and that if it exceeds that limit the bequest is void, 
unless it is xatified by the heirs. 


The Judicial organisation of: Mahomedan countries corres- 
ponds in some way to the /udtcsa extraordinaria of the Roman 
Empire. 

The conclusion is stated thus :— 

«Leaving aside the laws of marriage and divorce * *  * 
& substantial part of the Muslim jurisprudence, namely the iaw 
of contracts, is based on the Greco-Roman Law in force for 
centuries inthe eastern countries subsequently conquered by the 
Arabians. Besides that, various maxims of the Muslim law 
betray their Roman origin, showing clearly that the Islamic 
juris-consults borrowed freely from the dicta of their Roman 
colleagues * * *. The honour of engrafting into the Maho- 
medan jurisprudence some of the principles of the Roman legisla- 
tion and generally moulding their legal system according to 
‘infidel ! laws is to be abscribed to the Arabs + *) 


In an article in the Yale Law Journal (March) the following 
rules sum up a discussion as to the effect of part of the considera- 
tion for a contract being void, illegal от unenforceable, the other 
part of the consideration being valid:— 

It is difficult tostate any rule bearing upon this subject 
against which some authority may not becited. But the follow- 
ing rules may be stated, being well supported by authority. 

(а) Where two or more promises are made, part of which are 
legal and part Шера] (not makum in se) in consideration of'a legal 
promise, he who has made the legal promise may waive those pro- 
mises which are illegal and enforce those which are legal, pro- 
vided his part of the contract has been performed, but if his 
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promise is also executory the contract being bilateral and Ueing 


partly illegal cannot be enforced by either party thereto. 


(b) But the contract cannot be enforced in any event by the 
party who made the illegal promise. 


. (с) If the illegal promise, so соппёсќей with a legal promise, 
is mallum 1n se, or is а promise to perform a criminal act, the 
whole contract is void and unenforceable by either party thereto. 

(d) But i£ the promise, so connected witha valid legal pro- 
mise, is not illegal, but simply unenforceable, as one falling 
within the Statute of Frauds, it will not preventthe party who 
has made a legal promise on the other side, though it be execu- 
tory, from waiviug such unenforceable promise and *enforcing the 
remaining promise. 

The Green Bag (March) reports an interesting address by the 
Rt. Hon. James Bryceon the “ Conditions and Methods of Law- 
making ” and the Canadian Law Times and Rewiew (February) 
contains a report of another address of his on the * Influence of 
National Character and Historical Environment on the d&velop- 
ment of the Common Law.’ 

Га the course of the first he summed up the practical result 
of the English system by saying that it secures four things : 

(1i) A careful study of the subject before a bill is introduced. 

(2) A decision by men of long political experience which 
out of many subjects most need to be dealt with by legislation. 

(3) A careful preparation of measures, putting them into the 
form in which they are most likely to pass, Obviously that may 
not be always the best form, but there is no use in offering to 
Parliament something too good for such a world as the world of 
practical politics every where is. 

(4) The fixing upon some one of responsibility for dealing 
with every really urgent question. 


BOOK-REVIEWS. 


“Тнк GOVERNMENT OF INDIA” By Str Courtenay liberi, 
K.C.S. I. Second Edition, 1907. Clarendon Press, Oxford.— 
Sir Courtenay Ilbert and his work are so well-known in India— 
to the profession and to students alike—that a new edition of the 
book hardly requires any introduction. Since its first publication 
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nearly ten years аро, it has been almost the authoritative guide 
on all matters relating to the Indian constitution and it will 
continue so, as long as the statute law relating to India remains 
in its present amorphous condition.” Cases raising any important 
questions of constitutional law are rare in this country, and in the ' 
absence of any noteworthy changes in the statute law either, there 
is not much of new matterin the Second Edition. The Indian 
(Foreign jusisdiction) Order in Council, 1902, isset out and 
discussed in pp. 388, 359. A few leading recent decisions, like 
Bell у. The Municipal Commissioners of Madras, Hemchand 
Devchand v. Azam Sakarlal Chhotamlal, Cook v. Sprigg, Salaman 
v. Secretary of*State for India in Council, Jehangir M. Curseigs v. 
Secretary of State for India, etc., are noticed in their appropriate 
places. Recent administrative changes like the creation of the 
Lieutenant-Governorship of Eastern Bengal and Assam, and the 
Chief Commissionership of the N. W. Frontier Province have also 
been referred to in passing. The documentsat the end which 
have béen now omitted had some historical interest, but the book 
as now got up is more handy than its predecessor. 

THE PROVINCIAL INSOLVENCY Аст, 1907 by 7.5, Rajagofala 
Atyar, В.А. B.L., H.C. Vakil, Madras. Price Rs. 1-12-0. Published 
by S. R. Krishna Row, Майгаѕ. More than one annotated 
edition of this Act has already appeared in this Presidency. 
The notes in Mr. Rajagop«la Aiyar's book are fairly full; but seeing 
that the book is primarily intended for the mofussil where 
English Reports are not often available, it would have been 
better if the notes had contained some extracts from the leading 
English cases. The comparative table of the sections of the 
English aud Indian Acts would have been more useful, if at least 
the principal English Act had been printed as an appendix. 

“THE MAGISTRATE’S CougT MANUAL," 1907. By P. Е. 
Chatterjee, В &., of the Bengal Provincial Service. Published by 
Manick Chandra Ghose, r4, Madan Baral's lane, Bowbazaar, 
Calcutta: Price Rs. 4-0-0 cloth bound: Rs. 3-8-0 paper 
bound.—This is a book more for the Magistrate or the would-be 
Magistrate than for the practitioner. It is replete with miscella- 
neous information relating to the service. The book begins with 
an interesting short sketch of the history of the administration of 
Criminal justice in India. Part I of the book deals with the 
constitution and powers of the Criminal Courts under the Criminal 
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Procedure Code. Under this heading the author has also given 
all the rules relating to the recruitment of the Indian Civil 
Service and the appointment of Magistrates in different grades of 
the Provincial Service. "The*rules relating to local jurisdiction, 
. etc., and transfer are next dealt witt. In accordance with his 
plan of rearranging the sections of the code according to their 
practica] application, the author, in Part II, deals with the principal 
work of Magisterial Courts, vzz., the jnitiation and conduct of 
criminal proceedings up to sentence. Part III deals with ‘miscel- 
aneous heads of criminal jurisdiction such as security proceedings, 
disputes relating to possession of immoveable property, commit- 
ment and sanction proceedings, etc. Part IV deals with bail, 
adjournments, lunatics, etc.,and Part V with criminal proceedings 
against European British subjects. Under each of these heads 
the corresponding sections of the Criminal Procedure Code are 
given with brief notes. Numerous circular orders of the Calcutta 
High Court and administrative orders of the Bengal Government 
have been set out or referred to. Part VI is purely administrative 
and deals with registers, returns and inspection. ‘The notfs refer 
to alarge number of reported cases ; but we find no index of cases.. 
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THE EASEMENTS ACT WITH SPECIAL 
REFERENCE TO ALTERATIONS 
OF THE LAW MADE THEREBY. 


One of the provisions of the Easement Act which may appear 
to songe, perhaps many, of questionable soundness or expediency, 
which has been disapproved of by atleast one Indian Judge,! 
and which may not improbably have been among the provisions 
ofthe Act which did not meet with approvalin Bengaland 
prevented the Act being made law in that Province, is the enact- 
ment which forms paragraph (Z) of Section 13. This paragraph 
provides that on a transfer being made by the owner of immove- 
able property of a portion only of that property, there is an 
implied reservation to the transferor, as an easement, of any 
apparent and continuous quasi-easement (though not being one of 
necessity), which he before and up to the time of the transfer used 
over the transferred portion for the beneficial enjoyment of the 
remainder (or some of the remainder) of his property, unless а 
different intention is expressed or necessarily implied. The trans- 
feror and the transferee are, by this section, put exactly on a par, 
by identical language mutatis mutandis [paragraphs (b) and (d)], 
the former being made equally entitled by implied reservation to 
such easements over the property transferred, as the latter is madc 
entitled by implied grant to such easements over other property of 
which the transferor then retains the ownership. This is contrary 
to the law of England, as established by decisions of the Courts 





1. See Chunilal Manckaram v Manishaskar Atmaram, (1898) 1. L, Е. 18 В. at 
рр. 626, 627. 
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there.! Those decisions base themselves on the doctrine that a 
grantor caunot derogate from his own grant, and hold that it is 
involved in this doctrine that (in the case of alienations of the 
kind now under consideration) while the grantee is entitled by 

.implication from the mere grant of thé tenement to any continu- 
ous and apparent easement over the tenement of the grantor 
retained by the latter which was at the time of the grant in use 
as a quasi-easement, the grantor is not correspondingly entitled to 
any stich easement over the tenement granted, which had, similar- 
ly, been in use at the time of the grant asa quasi-easement, 
unless he expressly reserves it. To take the instance of a right 
to access of light, the owner of a piece of ground, and a house 
with windows overlooking it, who alienates the piece of ground 
but not the house, is not entitled, under the English law, by 
implied reservation, to the access of light passing over the piece of 
ground to those windows, for however long a period next before 
the grant the access of that light may have been enjoyed for those 
windows during the unity of ownership of the house and piece of 
ground, and however conspicuously apparent it may be that those 
windows depend for their light on light passing over the piece of 
ground. 


Little, if any, authority on the question as to implied reserva- 
tions of easements now under consideration is to be found in the 
Reports of Indian Cases which arose before the Indian Easements 
Act was passed, пог is there much to be found in the Reports of 
those which arose subsequently but to which that Act was not 
applicable. 


Charu Surnokar ч. Dokourt Chunder Thakoor ? cannot be 
looked upon as a decision upon the question whether on the 
severance of immoveable property into two separate tenements, by 
the owner of the entire property making an alienation of portion 
thereof, retaining the ownership ofthe other portion adjoining 
the former, he impliedly reserves to himself any continuous and 
apparent easement over the portion so alienated which he imme- 

1. Suffield v. Brown, (1864) 4 De G. J. & Б. 185; вс. 83 L. J. Oh. 249, Wheeldon v. 
Burrows, (1879) 12 Ch. D. 31; Crossley 4 Som: v. Lightowler, (1867) І. R, 2 Oh. 
App. 478, 486 ; Ray v. Hazeldine, [1904] 2 Ch, 17 ; White v, Bass, (1862) Т Н. & N. 
722; sc. 91 L. J. Ex. 283 and other cases, 


2. (1882) L L. R. 8 C. 956, 
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diately before the alienation was using, as а quasi-easement, for 
the beneficial enjoyment of the portion retained by him. From 
the statement of the facts of the case given in the judgment 
(there is no statement of them given by the reporter except what 
appears in the judgment) it does not appear clearly whether both 
the plaintiff, the owner of one of the two tenements into which 
the original entire property had been divided, and the defendant's 
predecessor in title, the owner of the other tenement, had pur- 
chased their respective tenements, from the person who owned 
them both in their undivided condition, at one and the same time 
or had purchased them at different times. ‘The judgment states 
that “ it is д» admitted fact that the plaintiff's premises and the 
defendant’s premises, which adjoin, originally belonged to the 
same owner, and it appears that the plaintiff and the defendant ” 
(by the ‘ defendant,’ the judgment explains, in the next sentence, 
is here meant the defendant’s predecessor in title) “ obtained their 
respective tenements by purchase more than twenty years ago ;” 
the judgment also refers to the defendant's claim as “this implied 
grant,” and neither the word “reservation " nor the word 
“ re-grant " occurs throughout the judgment. There is nothing 
else in the judgment enlightening us on the question on what 
date or dates the alienations of the two tenements to the plaintiff 
and the defendaut’s predecessor, respectively, were made. There is 
nothing, therefore, in the report from which it can be inferred that 
those alienations were made at different times ; so much as is 
stated on the question as to when tbey were respectively made, 
seems to favour the inference that they were made simultaneously, 
or, if not made simultaneously, that it was the owner of the tene- 
ment alienated by the first alienation, not the owner of the tene- 
ment which the alienor then retained, who claimed the easement, 
because the use ofthe word “ grant ” (in its context), and the 
absence of the word * reservation," in the judgment, tend to shew 
that the question which arose was not whether there had been an 
implied reservation but whether there had been an implied grant 
ofan easement. "The case, therefore, is certainly not an authority 
either affirming or disaffirming the proposition which has been 
made law by paragraph (7) of S. т; of the Easements Act. A 
case of simultaneous alienations oftwo adjoining tenements to 
different persons by a person who is the owner of them both, is 

1. (1882) I. L. В. 8 О. at p. 958. Mi 
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The next case to be considered is Wutzler v. Sharpe і a suit 
instituted in 1889, in which the plaintiffs, as owners and occupiers 
of a tenement, claimed a right of way over the defendant’s adjoin- 
ing tenement for the purpose of taking and conveying on mules 
loaded with pakkdls, watef from a spring on the defendant's 
tenement, by a pathway over that tenement, to, and for the 
beneficial use of, their (the plaintiffs) tenement. Iu and previous 
to 1886 the two tenements, had been united in ownership. In that 
year the owner of them both had sold one of them to the plain- 
tiffs, and in 1888 he had sold the other to the defendant. During 
the union of ownership the pathway in question had been used, 
for the benefjoial enjoyment of the tenement which was afterwards 
sold to the plaintiffs, in the manner and for the purpose in and 
for which the plaintiffs claimed the right to use it. The question 
which the case presented for decision was whether, when the 
plaintiffs’ tenement was transferred to them, the transfer carried 
with it by implication a transfer to them of a right of way over 
the traesferor's other tenement which he subsequently transferred 
to the defendant (being the right of way claimed in the suit). 
The Court held that the right of way claimed was not an ease- 
ment of necessity inasmuch as the plaintiffs could, though at 
much greater expense, procure water, sufficient for their wants, 
from the defendant's spring by dAzshi#s passing to and fro over 
asteep zigzag public path leading to the spring. ‘They also 
held that the plaintiffs having refused to produce their title-deed 
by which their tenement was transferred to them and the onus 
being on them to prove their claim to the right of way, it could 
not be presumed that the deed contained any specific grant of 
the easement or any general words under which it would pass, 
and that even if the right of way could pass by implication by 
the conveyance of the tenement itself without any general words, 
inthe absence of anything in the deed from which a contrary 
intention was shewn, it could not be presumed that the deed 
contained nothing shewing such contrary intention, and that 
therefore the plaintiffs had failed to prove their claim to the 
right of way. Thus, this case raised no question us to implied 
reservation of an easement, but only a question as to an implied 
grant of one. 





1. (1898) I. L R. 16 A. 270, 
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Bolye Chunder Sen v. Lalmont Dasi? ; Kadambini Debt v. 
Kali Kumar Haldar? ; Purshotam Sakharam v. Durgoji Tukaram? ; 
Ratanji v. Edalji+ were cases of partitions, and, like cases of 
simultaneous grants or alienations of two tenements previously 
united, involved the question whether there was an implied 
transfer, not whether there was an implied reservation, of an 
easement in favor of one tenement over the other tenement. 


But in Chustlal Mancharam У. Mansshankar ` Aimaram! : 
a suit instituted in the Bombay Presidency befoge (though heard 
and decided by the High Court after) the Easements Act was 
extended to that Presidency, aud to which therefom that Act was 
not applicable, the question as to implied reservations of 
continuous end apparent easements was the question for decision, 
and decided by the Division Bench before whom the question 
came, consisting of Candy and Fulton JJ. Опе Wallabh, the 
owner of a house and of half of an adjoining courtyard at the back 
of it, had sold his half of the courtyard to one Mancharam,eretain- 
ing the ownership of the house, of which the plaintiff had sub- 
sequently become the owner. In the back wall of the house were 
two doors, which opened on to the said half of the courtyard, and 
were the only means of access of light to the two rear rooms of 
the house, and had been used, at and before the time of the said 
sale of that half of the courtyard, for the reception of light and 
air passing over the courtyard into the house, and also as an exit 
for the purpose of the occupants of the house going into that half 
of the courtyard and drawing water from a reservior and well 
situate therein. The defendant, who was Mancharam’s successor 
in title, erected a hoarding on that half of the courtyard, thereby 
blocking the two doors and obstructing the passage of light and 
air through them. Candy J. held that the law established by 
the English decisions, based on the principle that a man shall not 
derogate from his own grant, ought to govern the case, because 
that principle was, in his opinion, “in consonance with the rule 
of justice, equity, and good conscience, which must guide the 
Courts" (in India) “in the absence of positive direction by the 
Legislature®,” and because the instrument of transfer of the said 





1. (1887) I. L. R. 14 C. 797. 2, (1899) 1.1, В. 26 C. 516. 
8. (1890) L L B. М B. 452, 4. (1871) 8 B. Н. C. В. (0. C. 7.) 181. 
Б, (1893) L L. В. 18 В. 616. 6. (1898) I. L, R. 18 B. at p. 687. 
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half of the courtyard to the defendant's predecessor contained no 
reservation to the transferor of any rightto light or air passing 
overitto the said two doors of his house, but contained an 
averment that thenceforth he had nqthing whatever to do with the 
piece of ground conveyed and the reservoir and well therein. 
Fulton J. was not prepared to hold that the English law on the 
question as to implied reservation of continuous and apparent 
easements ought to be followed in all cases arising in India to 
which the Inflian Easements Act did not apply, as being in all 
cases a law consonant with justice, equity and good conscience. 
He was of opinion that it. was “ conceivable that even in regard to 
light and air a,case might arise where to hold that the vendee of 
an adjacent land was entitled to render useless the vendor’s house 
by building up against his windows might be so obviously 
contrary to what was contemplated at the time of the sale and be 
productive, in the language of Kindersley V. C.—Currters Co. v. 
Corbett: —of such * great and startling injustice” that a Court 
not boynd by any positive rule of law on the subject might in the 
exercise of equity and good conscience think it necessary to hold 
that an easement had been meant to be reserved."? Being how- 
ever of opinion, on the facts found and circumstances of the case 
before the Court, that the plaintiff had failed to make out a 
sufficiently strong case to justify the Court in holding that the 
right to light and air claimed had been reserved by the plaintiff's 
predecssor, he agreed with his learned colleague that the suit 
ought to be dismissed. 


It may be that the enactment of the law laid down in 
paragraph (4) of S. 13 of the Easements Act was due, as it 
appeared to Candy J. to be, “tothe fact that Mr. W. Stokes, 
who drafted and introduced the Easements Bill in 1878, was of 
opinion that the English law ‘rests on a doubtful doctrine of 
Lord Holt—see Currters Co. v. Corbett.3” It is to be observed, 





1. (1865) 2 Diew & Sm. at p. 360. 

2, (1893) І. І, R. 18 Bom. at pp. 629, 630. 

8. Вее the judgmeut of Candy J. m Chunilal AMamoharam v. Manishanhar 
Atmaram, (1898) I. L В. 18 Bom. at p. 626. The dictum in question reported to have 
been made by Lord Holt in Tenant v. Goldwin, in which he dehvered the judgment of 
the Court of King’s Bench, is found in Lord Raymond's report of that case (1704) 2 
ld. Raym. 1093. In Salkeld’s report of the case (1 Salk. 860) no such dictum ів 
reported to have been made. In the report of the case in 6 Mod. 814 the Court is 
reported to have expressed &doubt upon the point. 
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however, that Mr. Whitley Stokes also had before him the Judg- 
ment of Lord Westbury L.C. in Suffeld v. Brown, which 
was delivered many years prior to 1878, and in which the LORD 
CHANCELLOR affirmed, in the clearest and strongest terms the 
proposition reported to have been laid down by Lord Holt as 
being the English law, vrz., that there can.be no implication of a 
reservation of apparent and continuous easements in the cases in 
question, on the ground that a grantor shall not derogate from 
his own grant. But non constat that Mr. Whitley Stones (and 
the other members of the Legislature responsible for the Bill 
and its passing as an Act) did not, in deciding to lay down the 
law as it is laid down iu paragraph (4) of S. Іў cometo that 
decision upon, partly at least, other grounds than that supposed by 
Mr. ЈоѕтіСе Candy. They may have thought that the rule 
which nas been enacted in that paragraph was in India (whatever 
might be the case in England) more in accordance with justice, 
equity, and good conscience than the English rule. 'They may 
have thought that the English rule went too far and stretahed the 
doctrine that a grantor shall not derogate from his own grant 
beyond reasonable and just limits. It is submitted that there is 
much to be said in favour of the rule laid down in that para- 
graph. When the owner of a house and an adjoining vacant 
piece of land, the light passing over which land, or over a portion 
of it, he has been hitherto enjoying for the windows of the house, 
makes a grant of the house only, retaining the piece of land, the 
grantee of the house is entitled, both by the English law and by 
the law of India, to a right to that light for the windows, notwith- 
standing that the conveyence contains uo specific grant of such 
right nor any general words such as “with the appurtenances,” 
and the grantor cannot build on the piece of land retained by him 
so asto obstruct that light. Why? Because the easement is 
apparent and continuous. Nobody who went to the place could 
help seeing that the windows look out on the piece of ground and 
depend, for their light, on the light passing to them over the 
piece of ground or over a portion of it. But if he makes a grant 
of the piece of ground, retaining as his own the house, then, by 
the English law, unless he expressly reserves the right to light, he 
has no right to the light passing over the piece of ground or any 





1. (1864) 4 DeGex, J. & b. 185; вс, 83 І, J. Oh. 249, 
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portion of it to the windows, and the grantee of the piece of 
ground can build on the whole or any part of it without any 
restriction and so as to obstruct and block the access of light to 
those windows, notwithstanding that the grantee, or his agent, or 
anybody, on visiting the place, at or before the time of the grant, 
must have plainly seen that the windows depend for their supply 
of light on the passage of light over the piece of ground or part 
of it. Is this law an equitable one, at least for application in 
India, whatever may be the case in England, where there has 
always been a tendency to construe deeds of grant strictly against 
the grantor? Why should it not be presumed in such a case that 
there was an, jatention to reserve such right to light, as much as 
it is, in the converse case, presumed that there was an intention 
to grant it? Is it not an equally reasonable and probable 
inference to draw in the one case that it was intended and 
understood by the parties that the use of that which was so 
obviously connected with and important to the beneficial enjoy- 
ment ef the house should be preserved to the grantor, as in the 
other case that it was intended and understood that it should pass 
to the grantee along with the house? If human nature and proba- 
bility are to be looked to, rather than any maxim of law, in consi- 
denng whatis consonant with justice, equity, and good conscience, 
is not the inference of intended reservation in the former case more 
reasonable than the inference of abandonment? In some cases, as 
in Ray v Hazeldine,> the access of the light passing over the 
aliened premises, or part of them, toa window or windows of a 
room of the house retained by the alienor of those premises is of 
such importance to him as to be, though not absolutely necessary, 
indispensable for the use of the room for the purpose, though an 
ordinary purpose, for which it had been used, unless artificial 
light were resorted to. LORD Chelmsford L. C. in Crossley & 
Sons v. Lightowler® said : ‘‘ It appears to me to be an immaterial 
circumstance that the easement should be apparent and conti- 
nuous, for non constat that the grantor ‘does aot intend to relin- 
quish it unless he shews the contrary by sxpressly reserving it." | 
But may it not be equally said, in the converse case, that son 
` zonstat that the grantor intends to grant an apparent and conti- 


nuous easement over another tenement which he retains unless he 
T. (1804) 2 Ch. 17. Tr 
2. arate Ap. 478, 486 cited ш юн laghterage Со. v. Londen 

Graving k Co. [1902] 2 Oh. at p. 667. 

2 D 
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е 
shews the contrary by expressly granting it? It did not exist as 
an easement at aud before the time of the grant of the tenement ; 
the case of easements, over pioperty of a third person, already 
(before the grant) existing, attached to the tenement granted, 
stands on а different footing and they' pass by the grant of the 
tenement, as appurtenances іп the sense of pre-existing easements 
already annexed as such to it—Transfer of Property Act, S. 8; 
Easements Act, S. 19. ы Й > 

Even in the English Courts there has been considerable 
difference of opinion among Judges on the question here under 
consideration, and though the rule of law in England on the ques- 
tion has become now firmly established as being а?афоче stated, 
there have been not only dicta of Judges, but decisions, in English 
cases, affirming the contrary rule,—the rule adopted by the Indian 
Legislature in paragraph (4) of S. 13 of the Easements Act. Most 
of the principal English cases on the question will be found 
reviewed by Thesiger L. J. in Wheeldon v. Burrows? In Palmer 
v. Fletcher? the poiut was mooted, though not decided, and *there 
was a difference of opinion amongst the members of the Court 
upon it. In that case a piece of land and a house with windows 
lighted by light passing over the land had belonged to the same 
person, who had sold the house, retaining theland, and the action 
was brought for obstruction of that light. Zevenz’s Report states 
that Kelynge J. said that, suppose the land had been sold first, 
and the house after, the vendee of the land could stop the lights, 
but that Twysden J. said: "' Whether the land be sole first or 
afterwards, the vendee of the land cannot stop the lights of the 
house in the hands of the vendor or his assignees," and cited a 
case to be so adjudged [the report does not give the name or 
reference of the case so cited]. In Pyer v. Carter? the Court of 
Exchequer held, in direct contrariety to what is now the esta- 
blished law in England, that there is no distinction between 
implied reservation and implied grant, or, in other words, that 
whenever the implication of grant of an easement would arise, 
the implication of a reservation would equally arise supposing the 
position, as regards the tenements respectively granted and 
retained, were reversed. In the course of the argument in Wats 





1. (1879) 12 Oh. D. pp. 60-60, 2. (1668) 1 Lev, 199, 
8 (1857) L E & N. 916 : 8.0, 26 L J. Ex. 258, 
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v. Kelson? Mellish L. J. expressed his opinion “that Pyer v, 
Carter? is good sense and good law,” and Fames L. J. said: «І 
am satisfied with the decision iu Pyer v. Carter.2 VICE- 
CHANCELLOR Kindersley appears «to have considered the rule 
of the English law negat?ving the implication of reservations 
of continuous and apparent easements inequitable and unjust, 
at least in its operation in some instances, forin Currters Co. v. 
Corbei? he said; “It has been determined that if a person 
having a house on his land, the windows of which have existed 
for more than twenty years, sells a portion of the land, the pur- 
chaser may erect any buildings he pleases upon the land so sold 
to him, howewer much they may interfere with the light coming 
to the windows of the vendor's house. 'That seems clearly to 
be the law, though it must be admitted that this law, if carried 
to an extreme, would in some cases produce great and startling 
injustice." 


Lytielion Times Co, Ld. v. Warners Ld.* in which the doc- 
trine ‘that а grautor cannot derogate from his grant was held 
not to preclude a grantor of a lease of the upper floor rooms of a 
building belonging tohim from being impliedly entitled to an 
easement to cause a nuisance to the grantee, it being shewn that 
it was in the contemplation of the parties that the grantor 
should use the rooms on the lower floor, which he retained in his 
occupation, for a certain purpose, notwithstanding that it turned 
out that his user of them for that purpose, in a proper manner 
and without negligence, caused a nuisance to the grantee, is not 
a case belonging exactly to the same category as those under 
consideration in this article, but may be here noticed, as being a 
case of a presumption of implied reservation of an easement other 
than an easement of necessity being upheld as prevailing. 

Mr. Goddard in his treatise on. the English law of easements 
regards Thomas v. Owen"? as a case of a decision that the implica- 
tion of a reservation of a right of way over a formed road arises 
equally and to the same extent as the implication ofa grant of 
such an easement arises. The learned author says: “In Thomas 


1. (1871) L. B. 6 Ch. App. at a pp. 170, 171. 

2. (1857) I H. & N. 916; 8.0. 26 L. J. Ex. 258. 3. (1865) 2 Dr. à Sm. 855, 360, 

4. [1907] A. C. 476. Bee also Junes v. Pritohard, “The Times” L. В, [1908], 
p. 809, in which, conversely, & grantee was held imphedly entit)led against his grantor 
to an easement to canse 2 nuisance, 

b. (1887) 20 Q. B. D. 226. 
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у. Owent, however, a reservation of way was distinctly allowed to 
be implied without any words of reservation in the grant, as the 
condition and direction of the road, as well as the long user of it 
for the sole benefit of the;part of the estate reserved, was consider- 
ed proof positive that the grantor of the servient tenement must 
have intended to reserve the right of way."? But if the report of 
the case be read carefully, it will be seen that the ground on which 
the Court of Appeal? held that the right of way was reseryed and 
excepted out of the lease tothe defendant of the farm leased to 
him, was that, prior to the lease to the defendant, the lessor had 
granted the right of way to the plaintiff, as tenant under him of 
another farm, and therefore the detendant’s farm amd the lessor's 
power of disposition of it at the date ot the defendant’s lease were 
subject to the right of way over it belonging to the plaintiff. 

In former editions of Gale on Easements the learned author 
expressed the opinion that, as the result of the authorities on the 
subject, the law of England was that reservations in favour of the 
grantor are implied, just as much as grants in favour of thë gran- 
tee, of apparent and continuous easements which have been quasi- 
easements during the unity of ownership of the tenement granted 
and the tenement retained by the grantor, and that.there is no rea- 
son why a purchaser should not exercise the same degree of caution 
in ascertaining what quasi-easements his projected purchase is 
liable to in favour of his vendor, as he is expected to exercise in 
respect to easements which it is liable to in favour of other adjoin- 
ing owners, But in the latest edition of the treatise the 
learned editor says: “ This opinion, which was shared by Mr. 
Willies” (aformer editor of the book) * must now be considered 
to be overruled.*” Не goes оп to say: *'But in view of the 
importance of the controversy, it is worth while to consider the 
authorities on both sides? Не then proceeds to review the 
cases." 

It appears that in some of the States of the U. S. of America 
the rule which has been adopted by the Indian Legislature in 

1. (1887) I, B. 20 Q. B. D. 225. 

2, Goddard on Easements, pp. 192, 198 (6th Edn.) 

3. Per Lord Lusher М. R, Bowen and Fry L. JJ (1887) 20 Q. B. D. 229. 

4. (1887) 20 Q. B. D. 280-282. 

5. Gale on Easamouts, pp. 99, 100, 103, 104, (6th Edn. 1876). 
6 
1 


Gale оп Easements, р. 138 (Edn. of 1899, by G. Gave), 
Gale op Easements, pp.138-151E(Edn. of 1899). 
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paragraph (7) of S. 13 of the Easements Act prevails, and in 
others the English rule prevails?. | 


By the French law the grantoy has, against the grantee, the 
same right of implied reservation of apparent easements as the 
grantee has by implied grant of such easements against the 
grantor: “St le propriétaire de dux héritages entre lesquels sl 
existe ип signe apparent de servitude, dispose de Pun des héritages 
sans pue le contrat contienne aucune convention relative d la 
servitude, elle continue d'exister activement ou fassivement en 
faveur. du fonds hiiéné ou sur le Jonds alténé?.” The Italian law 
on the subject is the same as the French— Сой Civ. Ital., Book II. 
Те III, CA." HI, Art 633. The writer has not, as yet, ascer- 
tained what is the law on the subject in Prussia and in other parts 
of Germany, and in Austria. 

In the case of a sale of goods, such as, e.g, the sale of a 
horse, the English law, as well as the Indian,? goes on the 
principle expressed in the maxim caveat emptor, in expecting the 
purchaser to inspect the thing bought before he buys it, and 
giving him (in the absence of fraud on the part of the seller) no 
right of action for any defect which he has failed to notice or 
detect in it before buying, unless he, the purchaser, takes an 
express warranty as to its quality. But in a sale of real próperty 
the English law, in the case under consideration in this article, 
does not, at the purchaser's peril, throw the burden on him of 
inspecting the tenement which he proposes to purchase before he 
purchases it, when that law refuses, as it does, whether the pur- 
chaser has iuspected the premises or not before purchase, to regard 
the tenement purchased as subjected by implication to any ap- 
parent and continuous easement (not being an easement of neces- 
sity) in favour of a tenement retained by his vendor which was 
enjoyed as a quasi-easement at the time of the purchase ; though, 
in the converse case, it regards him as impliedly entitled (that is, 
though the sale-deed contains nothing, not even general words, so 
entitling him) to such easements over the tenement retained by 
tbe vendor. It might be said to proceed herein on a principle of 
caveat vendttor rather than that of caveat emptor. Many probably 








1. The American and English Encyclopedia of Law (New York: 2nd Edn.) 
Vol. X., pp, 420-425 (under head “ Easements ?) 

2. Code Civil, Liv. Il, Tit. IV, Art. 694. 

8. Bee Indian Contract Act, S. 116. 
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agree with Mr. Justice Fulton when he said, in reference to 
the English doctrine as to implied grants and implied reservations 
of easements in the cases under consideration : * In England thus 
the agreement under which tHe sale has taken place is construed 
more strictly against the vendor than against the vendee?.” Yet 
such a construction has been disapproved of by the House of 
Lords and by Fessel M.R., who in Taylor v. Corporation of St. 
Helen’s? said: ‘Let us consider whatewas granted ру this deed. 
Before doing so I will take the liberty of making an observation 
as regards a maxim quoted by Mr. Christie, aud which is to be 
found, I believe, in a great many text-books, and, Iam afraid, also 
in a great many judgments of ancient date, and that is, that a 
grant, if there is any difficulty or obscurity as to its meaning, is 
to be read most strongly against the grantor. I do not see how, 
according to the now established rules of construction as settled 
by the House of Lords in the well-known case of Grey v. Pearson,’ 
followed by Roddy v. Fizgerald* and Abbot v. Middleton," 
that maxim can be considered as having any force at the® present 
day.” 


If to imply a reservation in the one case isa derogation from 
the grant, is it not an arrogation to the grant to imply a grant of 
an easement in the other case, for in both cases you start with the 
hypothesis that the instrument of transfer is absolutely silent as 
to any easement in favour of the one tenement over the other? 
No one will deny that if you grant toa mana tenement without 
expressly reserving an easement over it, it is a detraction from his 
proprietary rights, unauthorised by the terms of the instrument 
of conveyance, to hold him under a certain restriction from build- 
ing or exercising proprietary rights in some other respect on or 
in that tenement. Butisit not equally a detraction from the 
proprietary rights of the grantor, unauthorised by the terms of 
tne instrument, if, in alike grant, not expressly granting any 
easement, you hold him under such a restriction in respect of his 
tenement which he has retained? A Court in India, not bound 
by the English doctrine, but bound to decide according to justice 
equity, and good conscience, and with reference to the conditions 





"1 QChwulal Manoharam v. Manishankar Atmaram, (1898) І. L. R. 18 B. at p. 628. 
2, (1887) 6 Oh. D. 264 at p. 270. $. (1857) 6 H. L. O. 6l. 
4. (1858) 6 H. L. O. 838. 5. (1858) 7 H. L. C. 68. 
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obtaining in India, has to ask itself, in a case of such a grant or 
transfer as above supposed, and where the case is not governed by 
the Easements Act, whether it is in accordance with justice, 
equity, and good conscience, having regard to these conditions, 
to hold that the addition of the easement should be implied in 
the one case but that the reservation of the easement should not 
be implied in the other case. Even the Englishlaw allows an 
exception to the rule agfinst derogation from a grant in ad- 
mitting, as it does, an implied reservation in the caseof easements 
of necessity, and’ Mr. Justice Fultoms judgment in Chunslal 
Mancharam у. Manishankar Atmaram’ shows that he was of 
opinion, or at teast strongly inclined towards the opinion, that, in 
cases arising in India not governed by the Easements Act, reser- 
vations ought sometimes to be implied of easements other than 
easements of necessity. А 
К. B. MICHELL, 


NOTES OF INDIAN CASES 


Surajmani v. Rabi Nath Ojha.—I. L. R. зо A. 84 (P.C.) 
—lIt is trite learning that the construction of one will is no 
. guide for the construction of another. But this is a rule 
more honoured in the breach than in the observance. It is 
sometimes said that precedents are of use in so far as they lay 
down general principles; but the statement of general 
principles is in almost every case qualified by reference to 
the facts or circumstances of the particular case. No two decisions 
on the construction of wills can therefore be said to be inconsis- 
tent with each other. It will be impossible to say that there is 
anything in the decision under notice that is inconsistent with the 
decision in Mahomed Shumsool Hooda v. Shewukram.* But there 
can, we think, be no doubt that some of the observations in the 
earlier case indicate a very different spirit of construction. The 
reference therein to the Hindu Law and to Hindu notions has at 
any rate been interpieted as warranting a general presumption and 
Courts in India have always leaned against such a construction of 
the will of a Hindu testator as would give to his widow unqualifi- 
ed control over his property—Hartlal Pranlai v. Ват Rewa.3 The 





l. (1898) I. L. В. 18 B. at pp. 628, 629, 630. 2, (1874) L. R. 2 I. A, 7. 
3. (1895) І.І. R. 21 B. 376. 
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present decision of their Lordships, though based on what is called 
the technical meaning of the word ‘ Malik,’ would seem to proceed 
on the principle that the general rules laid down in the Zagore case 
as to the quantum of the estate conyeyed apply as much when 
the donee is a widow as when the donee is a male. There are no 
words expressly making the estate alienable, but their Lordships 
hold that the fact that the donee is a woman and a widow will not 
be sufficient ground for cutting down*the natural .effect,of the 
words used. 

Walihan v. Jogeshwar Narayan.—l, L. R. 35 C. 189 
(P.C.)—'l'he language of their Lordships’ judgment woulda seem 
to lend support to the view taken by Rampini, J. *n Ismail Khan 
Mahomed ү. Hart Charan Pal. But we rather think that their 
Lordships’ observations are not inconsistent with the remarks in 
Tarakant v. Puddamoney.? The decisions in Barhamdeo Narain 
Sing v. Mackenzie ? and Nandalal Rat у. Bonomalt Lahtrt * ате 
in accordance with the decision under notice. But they have 
been distinguished in a way by the majority (Maclean Ce J. and 
Mitra j)in Ismail Khan Mahomed v. Hart Charan Pal. We 
think the view taken by the Allahabad High Court in Baldeo 
Singh v. Dharam Kunwar ° is correct ; and this is not inconsistent 
with the present decision of the Judicial Committee. Their Lord- 
ships no doubt observe “ that the circumstance that some of the 
media concludendt might be the same in other actions does not 
vest the Court with any right or duty to pronounce upon them in 
a suit which has gone by the board because of the failure of the 
ground of action.” But this is in answer to the argument of the 
High Court that “it is not desirable that the final decision of 
those questions should be postponed ” till the widow’s death. We 
are inclined to think that the word “ pronounce” in the above 
extract from their Lordships’ judgment must be understood in 
the sense of giving a binding adjudication and not merely of ex- 
pressing an opinion for the guidance of the appellate Court, 
should there be an appeal It may be that if the main issue 
which goes to the root of the claim had been first tried and decid- 
ed adversely to the plaintiff the Court would not then be justified 
in going on “to take up and try the other questions.” But their 
Lordships recognise that the Court may try the whole case at 


1. (1904) 9 O. W. N. 60. 2. (1866) 10 M. I. A. 476 at p. 488. 
3. (1894) I. L. R, 10 C. 1095. 4. (1885) I. L, R. 11 O 64. 
5. (1901) I. L. B, 26 A.234. 
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once and in this contingency there is nothing in their Lordships’ 
judgment to suggest that under S. 204, С. Р. С, a Court is pre- 
cluded from giving its findings upon issues other than those оп 
which its decision is based—see Devarakonda v. Devarakonda’. 


Lakhan Chunder Sen v. Madhusundan Sen.—I. L. 
К. 35 С. 209—1 is not easy to follow the reasoning by which 
the learned Judges come to the conclusion that the right of the 
plaintitfs to “bring an action was for purposes of computing the 
period of limitation suspended between the date of the first judg- 
ment in their favour and its reversal by the appellate Court. 


S. 14 is «6t relied on, and the learned Judges admit that 
they ‘feel grave doubt’ whether the case falls within that section. 


The case cannot be brought within any of the other sections 
such as Ss. 13,15 and.16 that allow of the exclusson of a particular 
period in computing the period of limitation. Only one section 
of the,Act (S. 9) provides for the suspension of the running of 
time, as distinguished from a suspension of the right to sue. 
Another set of provisions fix a special starting point (as in Ss. 17, 
18 aud 24) or give a fresh starting point (as in Ss. rgand 20) and 
inthis class of cases, a plaintiff would have the full period of 
time from such starting point. The case under consideration 
does not come within any of these provisions. 


Apart from the law of limitation, the substantive law may 
in certain events give a party a mew cause of action, though by 
way of revival of an old claim, and even in this also the party 
would have the full period of limitation from the date of the 
new cause of action on which the suit is based. Such, for ins- 
tance, was the case in Bassu Kuar v. Dhum Singh,? where the 
Judicial Committee expressly refer to S. 65 of the Contract Act. 
The second suit is not in such cases based on theold cause of action 
as it must be, ifthe right to sue had merely been suspended in 
the meanwhile. 


We are not aware of any general principle of law that takes а 
case away from the operation of the rule enacted in S. 9 of the 
Limitation Act. When once time has begun to тип, no subse- 
quent snabtlity—not only disabrhiy—to sue stops it. 








1, (1881) I. L. R, 4. M. 134. 9. (1888) I. L. R. 11. A. 47 (P. C.) 
3 
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No exception can be constructively introduced into ап Act of 
Limitation оп апу ‘principle of inherent equity —ZAeckford v. 
Wade.* Observations like those contained in Bassu Kuar v. Dhum 
Stngh? must be taken with the facts of the case in which they are 
made, ‘The law would not compel a man to iustitute a perfectly 
vain litigation under peril of losing his property if he did not.’ 
True; but the mere fact that for some reason or other a person 
could not during a particular pertod «commence asuit does not 
always arrest the running of time or entitle the party to the 
excluston of that period in reckoning time. «Thus ifa person 
dies after the right to sue has accrued, his creditor would not 
(under S. 17) be entitled to a deduction of ће“ period during 
which there is no ‘legal representative ' (under the Succession Act) 
whom he can sue. 


The decision in Ranee Surno Moyee's case? did not really pro- 
ceed on the ground of a susfenston but on the ground that the 
setting aside of the'sale and the taking of possession gavę rise to 
а new ground of clam for rent. 'Thisis analogous to the later 
case of Bassu Kuar v. Dhum Stngh.? Can it be said, in the pre- 
sent case, that the mere reversal of Justice Henderson’s judgment 
—without any possession under it and subsequent dispossession— 
gave rise to a new ground of claim? If that were so, this would 
give the plaiutiff another full period of twelve years and not merely 
entitle him to the exclusion of the intervening period. 


Reliance is placed on Prannath Roy v. Rookea Begum.* 
That case can be no guide under the present limitation law. The 
Bengal Regulation, there in question, expressly authorised the 
excuse of delay in filing 5445, ‘for good and sufficient cause,’ but 
under the present law this indulgence is confined to appeals and 
applications for review. 

Maclean C. J. refers to the duty of the Court to ‘relieve parties 
against injustice occasioned by its own acts or oversights at the 
instance of the party against whom the relief is sought.’ This is 
а sacred duty indeed, but not to be discharged by straining the 
law of limitation. The Court has got ample powers to do justice 
in such cases by way of review. 








1. (1805) 17 Ves. 87, 92; 11 Е.Е. 20 2 (1888) I. L. R. 11 A. 47 (P. C) 
3, (1868) 12 M. l. А. 244. 4. (1859) 7 M. I. A. 823. 
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Emperor v. Narayan Raghunath Patki.—!. L. R. 32 
В. 111. Гһе unanimity of opinion in this case is very limited. 
Beyond agreeing inthe result, the only point on which al the 
learned judges agree is that the manner in which the statement 
of the witness to the Polfce-officer was used at the trial was 
contrary to law. On the two genera] questions arising in the 
case, vtz., the true scope of S. 162 of the Criminal Procedure Code 
and the powers of the Couyt under Cl. 26 of the Letters Patent, 
there is a marked difference of opinion. 

The distinction between using the ‘ writing? and using the 
‹ statement ’ contained in the writing, seems іо be a distinction 
withouta différence. And from the proviso to S. 162, it would 
seem that a writing is ‘used as evidence’ as much when it is 
used to refresh one's memory or impeach the credit of a witness 
as when it is used as substantive evidence against the accused 
(but cf. Birchall v. Bullough?). There is much force in the rea- 
soning of Beaman J. as to the policy of the section. 


AS to the other question, the statement in the head-note 
that in the opinion of the majority the Court has under Cl. 26 
* power to review the whole case'is somewhat inaccurate and 
misleading. 'The power of the Court under S. 167 of the 
Evidence Act is different from that which appears to have been 
contended for, on behalf of the accused as a general power of 
review conferred by Cl. 26 of the Letters Patent. The former 
power, not even Davar and Beamun JJ. deny, though as to its 
scope, they differ from the majority. The question ofthe latter 
power—under Cl. 26—is expressly left open by Chandavarkar 
and Batty JJ., and the Acting Chief Justice mainly proceeds on 
his view of S. 167 of the Evidence Act, though he adds that “it 
would be difficult to put a different meaning оп the word 
‘review’? in a criminal case from that which is put upon itin a 
civil case.” The learned judge then refers to S. 630 of the Civil 
Proceduie Code and Sasnal Ranchhod v Dullabh Dvarka,? and 
this would seem to indicate that in his opinion Clause 26 of the 
Letters Patent authorises the Court to ‘ re-hear ? the whole case. 
But no decided case goes this length and it may be noted that 
Cl. 26 only provides that the High Court shall have power ‘ to 
review the case or such part of it as may be necessary and finally 





1. (1898) 1 Q. B. 325. 2. (1873) 10 Bom. Н. C, К. 360. 


ky 
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determine such point or points of law ' and not ‘ to determine such 
point of law and review the case’ in whole or in part. The 
power of review would seem to be limited to what is necessary to 
decide the point or points ofelaw reserved or certified. This is 
the view of Davar and Beaman JJ. * 


Some difficulty is caused by the words following: “ара there- 
upon to pass such judgment and sentence as to the said High 
Court shall seem right." As pointed out by Bayley J. in Reg. v. 
Navrojt Dadabhat,? it would be proper to construe this clause in 
the light of the law relating to and the practice of the Court for 
Crown Cases Reserved in England. And the word ‘ thereupon ’ 
would seem to show that such judgment is to be tonsequent not 
upon a rehearing of the whole case but upon the decision of the 
point or points of Jaw, under the foregoing part of the section. 
In Subrahmanta Atyar v. King Emperor? the question of the 
scope of Cl. 26 was raised before the Privy Council, but in the 
view which their Lordships took, it became unnecessary to 
decide this point. One observation-in the judgment faisesa 
question which does not appear to have been considered by the 
learned judges of the Bombay High Court. Their Lordships 
characterise the procedure of the Madras High Court as ‘ leaving 
to the Court the functions of the jury.’ It is a point to be consi- 
dered, whether this remark does not equally condemn the consi- 
deration of the remaining evidence by the Court, whether under 
Cl. 26 of the Letters Patent or under S. 167 of the Evidence Act. 


It is, however, important that Cl. 26 of the Letters Patent 
Should be considered apart from S. 167 of the Evidence Act— 
assuming this to apply to jury trialsin criminal cases. This 
the cases do not always do. In N. A. Subrahmanya Iyer's case,? 
the Chief Justice relies on the words ‘review the case? in С], 26, 
to avoid the principles laid down in Makin v. Attorney-General 
Jor New South Wales? But if the power of ‘ review’ is limited, 
as above submitted, these principles would equally govern the 
Court sitting under Cl. 26 of the Letters Patent. But if a 
different construction should prevail, the powers under Cl. 26 
would be very much wider than those under S. 167 of the 
Evidence Act. The clause is not confined to improper reception 








1 (1872) 9 Bom. H. C. К. 538. 2. (1901) L L. R.25 M. ol. 
3. (1894) A, О, B7, 
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Or rejection of evidence, and as a general provision authorising a 
review, it may be argued, would even justify the alteration of an 
acquittal into a conviction. 





SUMMARY OF ENGLISH CASES. 
Goodson v. Grierson. [1908] І K. B. 761. (C. А.) 


Gaming ‹ or gambling  debis— Forbearance to sue for—W hether 
lamful consideration. 


Forbearance „to sue for even betting, gaming or gambling 
debts might be lawful consideration for a contract, as that it 
might obviate the consequences of an expulsion from club or of 
an injury to business. 


“To use Lord Romilly's words in Bull v. Yelverton! the 
agreement would be given not to pay racing debts, but to avoid the 
consequences of not having paid them.” 


LJ 
Penn v. Spiers and Pond, Ltd. [1908) т К. B. 766. (C. A). 


Workmen's Compensation Act, 1906 (6 Edw. 7 C. 58)— 
“ Weekly Earnings ”— What are? 


On a consideration of the amount of compensation to be given 
by computing the amount of “ weekly earnings” of a waiter at a 
restaurant car on a Railway, who was killed by accident on the 
railway, the following rule was laid down as to taking into 
account “ tips ” usually received by such employes :— 


“ Where the employment is of such a nature that the 
habitual giving and receiving of “ tips” is open and notorious and 
sanctioned by the employer so that he could not complain of the 
retention by the servant of the money thus received, we think the 
money thus received with his knowledge and approval ought 
to be brought into account in estimating the average weekly 
earnings. * * * It is an implied term of the contract of employ- 
ment that these tips should be part of his earnings in his 
employment, and by virtue of his employment. * * * We desire 
to state that nothing in this judgment extends to tips or 
gratuities (а) which are illicit; (А) which involve or encourage а 
neglect or breach of duty on the part of the recipient to his 
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employer; ог (c) which are casual and sporadic and uivial in 
amount. * * * 'The measure of compensation under the Act is 
not wages, but earnings. It is not every kind of earnings which 
can be taken into account. They must be earnings 27 the employ- 
ment. ° 


Baxter’s Leather Coy. v. Royal Mail Steam 
Packet Соу. [1908] 1K. B. 796. . 
Ship— Bill of lading—Carrtage of кенин liability 
for a certain amount—Valtdsty of. 


In a case where no gross negligence was pjoved, a clause 
ina bill of lading running as follows : “The master, 'etc., shall not 
be accountable for * * * goods of whatever description beyond 
the amount of £ 2 per cubic foot for any one package” was held to 
exempt tbe owner fiom liability beyond £ 2 for loss occasioned even 
by his negligence. 


Tate v. Fullbrook. [1908] 1 K. B. 821. (C. A.) 


Dramatic Copyright Act, 1833 3 &4 Will. 4, C. 15) S.1 
and Act of 1842 (5 & 6 Vic, C. 45)—Whether copyright 
extends to senic effects, etc. 


Copyright in a dramatic piece extends only to that * which 
is capableof being printed and published." ‘There is no infringe 
ment of copyright if the piracy be (а) very trivial and in an in- 
appreciable degree or (4) in the similarity of stage situations 
scenic effects, etc. 


Yangtsze Insurance Association v. Indemnity 
Mutual Marine Assurance Co. 
[1908] т К. B. ото. 
Marine Insurance—Warranty not іо carry contraband of war 
—Transport of '* contraband persons "—No breach of warranty. 


It is no breach of warranty of a policy of marine insurance 
containing a condition not to carry contraband of war, if the 
ship carries military officers of a belligerent State, for “ con- 
traband of war’ is an expression which, in ordinary language, is 
used to describe certain classes of material and does not cover 
human beings ” ; though the “ transport of ‘ contraband persons’ 
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may, no doubt, in some cases invoive the same consequences to 
the ship as the carriage of contraband ; so may other acts оп the 
part of the ship, as, for instance, transmitting information to the 
enemy" * * * “ Ifthey are contraband the Admiralty Courts 
must have power to deal with them.” “The most recent text- 
writers treat persons as outside any accepted definition of contra- 
band.” ‘That is the ‘ plain meaning of the words, and the sense 
in which they are alwayg understood among underwriters and 
merchants.” 


Simpson v. South Oxfordshire Water and Gas 
. ° Company. [1908] 1. K. B. 917. 

« Neglect or refuse to supply ’—Meantng of, їп a penai sectton— 
Insufficient supply. 

The words ‘ neglect or refuse to supply water? to a customer 
iu a penal section affecting a Water Supply Company of a town 
would ordinarily contemplate a /o/27 neglect of refusal to supply 
and nof an insufficient supply as the basis of penalty. 


In re Муегв— Ех parte Myers. [1908] : K. B. олт. 

Bankruptcy—Sham sale by debtor —Fraudulent preference—No 
right to prove for money pard. 

* A creditor who executed a composition deed, upon the face 
of which he was to be paid pars passu with the other creditors, 
and at the same time secretly stipulated for a preference, upon 
discovery of the fraud ” is ' not entitled to prove even for his 
undoubted original debt which by the terms of the composition 
deed he had released. The reason of this is that ifa man will 
enter into a transaction of this kind, it binds him so far as it is 
to his disadvantage though it does not bind the other creditors.’ 
« It is a universal rule that a fraudulent deed, though operative 
against the fraudulent party to it, is not operative for him, and 
therefore confers on him no rights whatever.” 

British Cash and Parcel Conveyors, Limited v. 

Lamson Store Service Company, Limited. 
[1908] т К. B. 1006 (C. А.) 

Maintenance of susti —Common 3nferest— Trade. rivals—Offer 

of indemnity to customers. 
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“ Defendants, being rivals in trade of the plaintiffs, obtained, 
by legitimate means, orders from certain Persons, accepting the 
responsibility of litigation, if litigation should ensue by reason of 
the plaintiffs setting up that *the order given to the defendants 
created some right of action by the plaintiffs against the party 
who gave the defendants their order.” 

Held that this responsibility was only an indemnity like all 
other kinds of legal indemnity, and did not amount to mainte- 
nance for the defendants are entitled to advance their own busi- 
ness by indemnifying customers who might desire to employ them. 


JOTTINGS AND CUTTINGS. `° 


What Great Lawyers Receive for their Work.—Fifty millions 
of dollars—enough to buy New Port and all of its villas at their 
assessed valuations—is a conservative estimate of the money that 
goes every year into the pockets of New Vork lawyers. It is 
based on the opinion of a noted attorney while talking last week 
of the fees paid to Willam M. Ivins, the “ sharp stick” of the 
Public Service Commission, whose acumen and skill have been 
compared with that of the Governor Hughes. 

The lawyer was pessimistic rather than given to exaggeration. 
On one side were fees of $750,000 and $ I,000,000 earned in 
single cases. Among the great lawyers r,000,00dfees are not 
unusual. Then the talk drifted to Mr. Ivins. The records of 
Controller Metz’s office show that on November 2sth last he was 
paid $ 5,000 for his work as special counsel for the Public 
Service Commission. This was for work which included the 
examination of Anthony N. Brady. Besides this feeof $ 5,000 to 
Mr. Ivins, $ 10,000 was set aside last July to pay the Commis- 
sion’s regular lawyers. Mr. Ivins’ other bill to the city last year 
was $ 12,500 paid on April 9 last for the street cleaning investi- 
gation. 

The reporter remarked the disparity between a $1,000,000 or 
even a $ 1,000,00'' fee and the $ 17,500 of public money paid to 
Mr. Ivins. This opened up the whole subject of lawyers’ fees. 


+ »* 


Small fees of the Past.—The fees of the great attorneys of the 
past, for instance, seem pitifully small. Rufus Choate, even 
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when recognized as one of the greatest of the American lawyers, 
took cases for $ 50, again and again. It was оцу toward 
the close of his career that he thought that sum too small. Aaron 
Burr, а successful practitioner in h?s day, accepted cases for much 
less. Daniel Webster, in the height of his legal career in Boston 
—in the days of the Dartmouth College Case—earned $ 20,000 
a year. Before his life ended he accepted contributions of money 
from his friends. The same was true of Henry Clay. 


Like Lincoln, both of these famous men sacrificed much to 
public life. Onè of Lincoln’s largest fees while a lawyer in 
Illinois was a land warrant for his services in the Black Hawk 
war. He toka tract of land in Iowa, opposite Omaha. His 
fellow-lawyerstook him to task for accepting small fees, or none at 
all, saying it demoralized the profession. ‘Old Abe,” as he was 
then called, defended two boys on murder charges and would take 
nothing for it. When he came to New York in 1860 to deliver his 
famous address at the Cooper Institute, an old friend asked him 
how he fared in the world. 


* Oh, very well? Lincoln is said to have replied “I have a 
cottage at Springfiled and about $ 8,000 in money. If they make 
me Vice-President with Seward, as some say they will, I shall 
be able to increase it to $ 20,000, and that is as much as any 
man ought to want. 


Lincoln’s fortunes were almost in this condition when he 
went to the White House as President. 


When New York lawyers talk of attorneys who have 
earned big fees they usually mention William Nelson Crom- 
well among the first. He is “a physician of Wall Street.” 
the new type of lawyer bred by the growth of great corporations, 
the most skilful reorganiser of wrecked business enterprises, in the 
legal profession. But among laymen he is better known as the 
man who earned $ 1,000,000 when we bought the Panama canal. 


Mr. Cromwell, a small secretive, and rather nervous man, has 
been compared to a mole fo: the way he burrows into intricate 
business problems. Не combines a legal judgment with brilliant 
financial skill. 


A man with such a unique genius might be expected to make 
exceptionally large fees. His first big case, for instance, brought 
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him $ 260,000. This was in November 1890. The brokerage 
firm of Decker, Howell & Co., was forced to suspend with liabi- 
lities of $ 10,000,000. Mr. Cromwell was made assignee. He 
managed the affairs of the comcern so skilfully that he declared 
a dividend of roo per cent. He was'paid $ 222—16—for this 
work. 


The many great casesthat have since added to Mr. Crom- 
well's fame were overshadowed by his fee for the Panama canal 
deal. Busy as he was here, Mr. Cromwell found time to look 
into the higher policies of Central and South America. How he 
gottrack of the situation in Panama is a mystery. When he 
became general counsel for the new Panama Canal «Company in 
1896 the isthmian route hardly had a friend in this country. Не 
quietly started the campaign to have the United States buy the 
property, won over the French bond-holders, gained supporters 
for the scheme of this country, and finally offered the United 
States the option of the canal for $ 40,000,000. What came 
after—the failure of the Hay-Herran treaty, the Panama “revolu- 
tion, said to have been planned in New Vork, and the hastening 
of the negotiations,—is familiar history. But asa monument to 
the genius of Mr. Cromwell was a fee the like of which can hardly 
be paralleled in the history of the legal profession. It was not a 
fee, properly speaking, but a commission. 'The lowest estimate 
of it was $ 1,000,000. In reality Mr. Cromwell’s profits have been 
estimated as nearer $ 2,000,000. 


Equally remarkable in its way was the fee William D. Guthrie 
received in the Plant Will Contest. He was counsel for Mrs, 
Margaret J. Plant, the widow of Henry Bradley Plant, the aged 
railroad magnate. When Mr. Plant died in June 1900 at New 
Haven, Conn., his estate was worth $ 17,000,000. "The point 
in the contest was whether Mrs. Plant should receive ап annuity 
of $ 30.000 by the terms of the will,or have the will set aside 
and get about $ 7,000,000. The contest depended on a codicil 
making the heirs of Mr.Plant’s six years old grandson the residuary 
legatees and tying np the fortune until the youngest son of the 
grandson reached his majority. 

When the case came up for trial, before Justice Leventritt in 
the Supreme Court, just seven years ago, lawyers believed that the 
suit was a doubtful one. The codicil could be set aside if the 
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will was offered for probate in New York. Connecticut was the 
only state in which such a provision would be legal. 


So the case turned on a question of domicile whether Mr. 
Plant was resident of New York or'of Connecticut. He went to 
Connecticut, a few days before his death, so the contestant claimed, 
to avoid the New York law and establish a residence in New 
Haven. 


Lawyers say that Mr.’ Guthrie deserved all the credit he got 
for winning the suit. To his persistence in gathering evidence that 
should make Mr. ‘Plant a New Yorker and set aside the codicil, to 
his skill in presenting it and questioning the witnesses, Mrs. 
Plant owed fhe $ 7,000,000 her attorney won for her. Mr. Guth- 
ries fee is said to have been between то and 14 per cent of this 
fortune somewhere between $ 75,0000 and $ 1,000,000. 


Of the many big fees Mr. Guthrie has received, the most 
significant was the $ 80,000 paid to him in the proceedings to test 
the coastitutionality of the income-tax. It was a case in which 
methods counted far more than fees, and Mr. Guthrie’s tactics 
made his fame national. He devised the method under which the 
proceedings should be brought so that they would not violate the 
statute against suits to restrain the assessment or collection of 
federal taxes He drafted all the papers and made the opening 
argument before the United States Supreme Courts. 


“ When you hear of very large fees paid to lawyers by corpo- 
rations,” said the lawyer, “ you must remember that the know- 
ledge and ingenuity of these attorneys often make the big combi- 
nations of capital possible. ‘The business man goes to the lawyer 
with the germ of the idea. The lawyers arrange a corporation 
that will be legal and able to withstand attacks upon it. Often 
thelawyers’ original ideas go into the consolidation. The lawyers 
usually receive a block of stock for their work. Itis, toa certain 
extent, a contingent fee, for its value depends upon the success 
of their work. ” 


To this class belongs Edward Lauterbach, who promoted 
the East River Bridge Company, re-organized the Philadelphia 
and Reading Railroad Company, consolidated the turbulent affairs 
of the Union Brooklyn and Elevated railroads into one prosperous 
concern. Among the others the men whose peculiar talents also 
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run to corporation law are Samuel Untermyer and Secretary of 
State Route. Mr. Untermyer is credited with having received a 
fee, or commission, of more than $. 1,000,000 for the deal by 
which he induced foreign capitalists to invest money in this 
country and in the consolidation of tHe American breweries. It 
is estimated that with his genius for financial law he can earn 
$ 500,000 a year and command $ 1,000 a day for appearances. in 
Court. . 
Ыгы s 

Secretary Route, Corporation Lamyer.—Liawyers regard 
Secretary Route as probably the greatest Corporation lawyer in 
the United States. Mr. Route gave up a law pracéice estimated 
to be worth from $ 80,000 to $ тоо,соо a year totake a place in 
the cabinet paying $ 8,000 a year. This was when he succeeded 
Secretary Russel A. Alger of the War Department. 


But the most typical of all the Corporation lawyers was found 
in a remote room on an upper floor of a William Street sky- 
scraper. In appearance he might have been a brother of George 
William Curtis. He is John E. Parsons, a New Yorker born and 
bred, legal adviser for big Corporations and estates, and, asa 
lawyer, believed to have the finest practice in the country. 

Mr. Parsons is reputed to have received one of the largest 
fees ever taken by a lawyer when he drew up the charter of the 
sugar trust. According to report, he realized $$ 400,000 for this 
service. As general counsel for the trust he also defended it dur- 
ing the attack upon the combination a few years ago. "That 
defence is said to have added another $ 100;000 to his fortune. 


Contrasted with these types of Corporation lawyers is the 
general practitioner. Former Ambassador Johnson Н. Choate is а, 
typical example. John G. Johnson of Philadelphia, is another. 


Speaking facetiously of Mr. Choate at a public dinner, 
Chauncey M. Depew is said to have remarked that, “ only unsel- 
fish millionaires could employ Mr. Choate astheirlawyer, because 
they would have to give up about all they had to pay his fees. 

Yet lawyers said last week, indeed, that Mr. Choate's fees 
were not large compared with $ 1,00,0000. Mr. Cromwell received 
in the Panama Canal deal, the $ 750,000, paid Mr. Guthrie in the 
Plant will contest, or the reputed $ 400,000 fee to Parsons for 
forming the sugar trust. 
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Mr. Choate was admitted to the New York bar in 1856. As 
protege and partner of William M. Evarts, he won immediate 
success, and gained an enormous practice and a very large income, 
By 1890 he was considered a leadar of the New York Bar. For 
nearly thirty years there үа hardly a great case in which he was 
not one of counsel—the prosecution of the Tweed ring, the 
famous investigation of Gen Fitz John Porter’s conduct, which 
ended ina reversal of the judgment of the original Court Martial : 
the celebrated libel suit against Gen D. Cesnola, the Tilden will 
case, the litigation over Commodore Vanderbilt’s millions and the 
suit of David Stewart against Collis P. Huntington, to mention 
only a few of them. Mr. Choate is said to have received fees of 
Ф 100,000 on a number of occasions. When he was named as 
ambassador to England by President McKinley, in 1898, he had 
earned a fortune in his forty-two years practice amounting to 
something over $ 1,000,000. At that time his income, chiefly 
from his law practice, was estimated at $ 100,000 a year. It is 
said ofeMr. Choate that he would probably be richer if he had 
devoted himself to corporation rather than to general practice, but 
that he would only do so at the sacrifice of that excitement and 
interest which he finds as an advocate. 


John G. Johnson of Philadelphia, is generally recognized as 
one of the greatest lawyers in the country. He once declined a 
seat on the bench of the Supreme Court of the United States 
because, he said, that with his income of $ 100,000 a year he would 
be reduced to poverty if he agreed to become a justice at $ 8000 
a year. | 

Mr. Johnson has since been paid $ 100,000 for a single case 
like the Northern Securities litigation, involving the Union, 
Pacific merger. But lawyers say of him that he will also take 
$ 100 cases with $ 5 fees to right an injustice or punish crooked 
dealings when the victims are poor. Attorneys also say of Mr. 
Lauterbach that in the same spirit he will lose a fee rather than 
have a client leave his office smarting under an injustice. 


A story told of Mr. Johnson in this connection is specially 
characteristic of the man and his ways. An estate worth about 
$ 45,000 was badly tangled and in litigation, On one side were 
the women of the family. They knew nothing of business. The 
property was all they had for their future support. On the other 
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side was a claimant with shrewd lawyers, and apparently the 
better of the case. At first hearing the decision was against the 
women. 

There was still a forlorn hope. A great lawyer could save 
$ 45,000 for the women. Would Mr. Johnson undertake it? 
There were two discouragements to such a plan. 'The evidence 
was unusually complicated. To disentangle the facts would be 
worth а lawyer’s fee that would probably leave little of the 
estate. 

Nevertheless the women’s lawyers took the papers to Mr. 
Johnson. Не said he would read them overnight. It is one of 
Mr. Johnson's peculiarities that by ignoring detailé Бе can reach 
the very heart of a controversy in the shortest possible time, then 
express the gist of itin a few simple words. The next day the 
women's lawyer called on Mr. fohnson. 

^ Dll take the case ” he said. 


He did so and fought the suitthrough the Country and 
Appellate Courts. He saved the $ 45,000 for the women. * 

“ What will be your fee, Mr. Johnson? " One of his clients 
asked. 

“ I will chaige you $ 1000 ” he replied. 

When the women recovered from the surprise, they were 
rather hurt. They were proud and felt that they were an object 
of the lawyer's charity. Mr. Johnson was stubborn aboutit. He 
insisted that his services were worth no more. 


А. lawyer who is an authority on the question of fees drew an 
interesting comparison between the altered standard of fees, past 
and present. 

* The lawyers of the old school" he said, “ һай a very 
moderate notion of fees. When I was student unde: Mr. Evarts 
and Mr. Choate $ 250 seemed to be the average fee and $ 500 the 
exceptional fee with a tendency to charge women little or 
nothing. I think Mr. Choate’s fees all his life have been much 
less than is charged or supposed to have been in exceptional 
cases by men like Guthrie and Cromwell. 


“I think you will find that what seems a big fee is really a 
small one, because the money gained for the clients could not 
have been gained by others. One day Gen Roger A. Pryor came 
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into luncheon at the lawyers’ Club and said; ‘ Have any of you 
noticed the remarkable cross-examination of the gas monopolists ? 
It is being conducted by a young man named Hughes.’ General 
Pryor spoke of an experience of Sixty-years, more, or less, and 
said that * he heard no cross-examination like it; the state and 
the people made a good investment when they hired that young 
man Hughes.” Yet Governor Hughes’ fees were not large according 
to what such ability would command from private clients. They 
were small. Butthereturns to the people—tbe gains in lower 
price of gas and in the moral recompense— were very large." 


The largest attorneys’ fees received by Governor Hughes is 
said to have*been the $ 2 5,000 paid him for his work in the 
insurance enquiry. When he became a candidate for Governor it 
is doubtful whether he was worth more than $ 100,000. А noted 
Corporation lawyer, speaking of Mr. Hughes, said that he was 
not а money-maker and was one of the few lawyers who consulted 
their clients as to the size of his fees. The lawyer continued: 

«Always what seems a large fee to the up-country legislator 
is really a small fee down here. Expenses are larger. Loss in other 
business is many times as large as in the np-country districts. 


“ As to contingent fees, there are many popular misconcep- 
tions. In the first place, many a monopolist would go un whipped 
of justice, as the Courts have said in their opinions, but for the 
fact, that the poor who has no money ot the man of moderate 
means who feels he cannot risk money can employ counsel on a 
contingent fee. 


* I personally believe that no provision in our statutes is 
more American, in the better sense, than the provision for a 
contingent fee. Every lawyer of standing, inone shape or another, 
makes his fee contingent in part or entirely upon his success. No 
modem lawyer would tbink of charging a full fee on a failure 
except in the rare case of a client whom he never expects to see 
again. І knowthat some charge too large a contingent fee, but 
many charge only ten, fifteen and twenty per cent. and some 


charge as little as five per cent. in rare instances. 
* od 
» 


How the fees are fixed. —A student went to James Russell 
Lowell and said, ‘Professor I think you have marked me unjustly.’ 
‘ Sir,’ said Mr. Lowell with his grand courtsey, ‘I would not 
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willingly wrong you ; will you tell me how you think you should 
be marked P The student set forth his views, and Mr. Lowell 
admitted them. I think it has been the common practice of 
such men as Mr. Choate and 'Mr. Evarts, to ask clients their view 
about their fee and to fix the fee largely accordingly. And then 
even more than with the medical profession, it is the custom of 
lawyers to make low charges to the poor and unfortunate, and to 
charge women little or nothing.” But the surprising,fact remains 
as one lawyer said that of the 11000, fully two-thirds, or 7300 of 
them do not make more than $ 3000 a year. . 


Vet at this estimate the 7300 attorneys earn nearly 
$ 2,200,0000. The twenty-five lawyers making $ 100,000 
each put another $ 2,500,000 into their pockets. Allowing 
$ 5,000 each for the $ 3,600 practitioners remaining — а conserva- 
tive estimate—they would add $ 1,837,5000 to the expense bills of 
litigants.— The Law Students Helper. 


° 

CONTEMPORARY LEGAL LITERATURE. 

In an article in the Canada Law Fournal forl March, the 
learned writer endeavours to show that a tenant for life is as 
much as a tenant for years liable for permissive waste. In Re 
Cartwright? aud In re Parry? are considered to be opposed to the 
ancient interpretation of the Statutes of Marlbridge and 
Gloucester. 


An interesting article by Mr. Beale in the January Number of 
the Harvard Law Review discusses the nature and history of the 
different kinds of Contempt of Court and the appropriate methods 
of dealing with them. “Contempt” has long been punishable in 
England as an tmsud¢ to the King, to Parliament or to the Court. 
Punishment for dtsobedsence of an order or decree of the Court is 
of later growth. *' Contempts of Court” so called, are of £wo kinds, 
entirely different in origin. Contempt proper or active contempt 
is “© апу act which interferes with the operation of the Court itself, 
while engaged in the trial of cases or which renders the Court 
less able properly and with dignity to try cases.” It may be by 
way of direct insult to the Court itself in its presence, or by acts 
done outside the Court which, however, directly obstruct the 
course of Justice or by interference with persons or property under 
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the charge of the Court. In these cases the contempt is a crime 
and the punishment is punstve. The ‘‘so called contémpt which 
consists in mere disobedience to an order of the Court ? the author 
calls сїр contempt. In such cases, the punishment is only coer- 
cive. The Court does not act suo motu ; ‘‘ the violation is called to 
the attention of the Court by the injured party, and, if the viola- 
tion is proved, the wrong-doer is committed to prison to remain 
until he purges himself of his contempt by doing the right or un- 
doing the wrong." 


In a most instructive article in the Harvard Law Review 
(Feb. '08) Ms. Bohlen of the University of Pennsylvania exa- 
mines the various theories upon which it has been from time to 
to time attempted to explain the defence of “ Contributory Negli- 
gence.” ‘Three theories are commonly advanced. “It is main- 
tained that it depends on the application to the particular facts 
of'the rule governing (1) proximity of legal causation ; (2) indemnity 
or congribution between joint tort-feasors ; or (3) voluntary assump- 
tion of risk as expressed in the maxim volenti non fit tnjurta.” 


(1) The rule might be stated thus:—'' If the plaintiff's act 
was any part of the legal cause of his harm, he can have no legal 
redress against a defendant whose misconduct was also part of 
the legal cause of harm.” But the subject of legal causation 
already replete with difficulties, does not fully account for the 
defence of contributory negligence. The defendant is excused 
not merely because some other event intervened between his act 
and the injury to the plaintiff, thus breaking the chain of causa- 
tion, but because the intervening act is that of the plaintif 
himself. 


(2) “ The defence of contributory negligence cannot be 
ascribed to the rule which denies contribution or indemnity 
between joint tort-feasors. Contribution and indemnity are con- 
cerned with joint wrong-doers? * * * “Ithas never been 
applied to cases of concurren? but independent wrongs to the 
combined effect of which the harmis due and where the only 
point of contact is in the combination of their effect in bringing 
about the final catastrophe. ” 


(3) “It seems equally undoubted that the defence of contri- 
butory negligence is not a mere variation nor an application to 
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the specific facts of the rule that one who voluntarily encounters 
a known risk can blame no one but himself for the ensuing 
harm. ” д 

The two are entirely distinct ; (а) Voluntary assumption of risk 
negatives the idea of even prima facte liability ; (b) the plaintiff 
must voluntarily, consciously and deliberately elect to encoun- 
ter a known risk, and (¢) the plaintiff’s „inability to recover com- 
pensations in such cases is not based on any though? that he has 
acted improperly or fallen short of the normal standard of proper 
behaviour. Contributory negligence, on the other hand, (а) is an 
affirmative defence operating to displace a liabiligy. prima facte 
established ; (4) it excludes the idea of deliberation; and (c) its 
essence is that the plaintiff has misconducted himself, that he has 
done or omitted to do something which, under the circumstances 
of the case, a reasonably prudeut man would not have done or 
omitted to do. 


The law throws on every individual the primary busden of 
protecting his own interest. No man is “his brother’s keeper” and 
when common prudence and caution, according to the state of the 
society in which he lives, are sufficient to guard ‘a person, the law 
will not protect him in his negligence. The duty of care for others 
should be no higher than the duty of self-protection. This is the 
true basis of the doctrine of contributory negligence. Where, 
however, the defendant's wrong is ¢xfentional, contributory negli. 
gence would be no defence. Only consent, express, or necessarily 
implied from the circumstances, will bar recovery of compensation. 


The attitude of the Courts and Lawyers towards Statute Law 
in its relation to Common Law is condemned bya learned writer in 
the Harvard Law Review (April 1908. ‘Common Law and Legis- 
lation’). In the opinion of the writer, “the proposition that 
statutes in derogation of the common law are to be construed 
strictly has по justification.* * *It is not necessary'to, and inherent 
in, a legal system ; it is not an ancient and fundamental doctrine 
of the common law; it had its origin in archaic notions of inter. 
pretation, now obsolete, and survived in its present form because 
of judicial jealousy of the reform movement.” The theory of the 
Roman and the Continental Law was very different, but the rise 
and development ofa vigorous body of Judge-made law in the 
King's Courts and the feebleness and paucity of legislation from 
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Edvard II until Henry VIII contributed in England to the origin 
of the view that statute law only furnishes rules for particular 
situations and lays down no principles for cases not within theig 
tenor or from which to reason by analogy. Lord Nottingham is 
reported to have said that * all Acts which restrained the common 
law ought themselves to be restrained by exposition.” The pre- 
valent “judicial antipathy towards legislative innovation" is un- 
warranted. The presumption of legislative intent not to interfere 
with the common law, may have been justified in a period of rare 
and scanty legislation, but is unsuited tothe modern era of all- 
sided legislative activity. In the 16th aud ryth centuries the 
judiciary in England stood between the people and the oppressions 
of the Crown; but they should no longer stand between the people 
and the laws made for them by their own representatives. Judge- 
made law is inadequate to deal with the complex needs.of modern 
society, and legislative law-making must be its chief reliance. 
New situations demand sez principles which the Courts cannot 
openly introduce. “То economists and sociologists, judicial 
attempts to force Benthamite conceptions of individualism upon 
the public of to-day are no less amusing—or even irritating— than 
legislative attempts to do away with or get away from these 
conceptions are to bench and bar.” 


“The Test of Conversion” is the subject of a short article in 
the Harvard Law Revsew (April 1908). “It seems to be well 
settled that there is no conversion without some physical act of 
intermeddling with the chattel, such as taking or transferring 
possession, detention, use or preventing removal. * "*'Thetrouble- 
some question is, what more is necessary besides such physical 
interference? Must there be coupled with it the intent to de- 
prive the plaintiff permanently of his rights in the chattel, or 
is something less sufficient ? " 


The learned writer is of opinion that such intent is necessary ; 
* the intent here, as in other paits of the law, means the probable 
intent as gathered from all the circumstances. ” 
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BOOK-REVIEWS. e 

Mozley and Whiteley’s Law Dictionary : Third Edition: By 
LEONARD Н. West L. L. D., and Е. С. ЇЧклук, L. L. D. 
(1908) : Butterworth Co., 11 eand 12 Bell Yard, Temple Bar, 
London, W. C., 10/6 net. : 

This is one of the * Hornbook " series of students’ text- 
books, being uniform with such well-known hand-books as Powell 
on Evidence, Fraser on Libel and Slander, Underhill on Torts, 
on Trusts, on Wills, etc. The plan of the book is, as if should be, 
being intended chiefly for students. There is uo reference to case 
law, but all legal terms and phrases are briefly and clearly ex- 
plained in simple popularlanguage. A number of Latin expressions 
and well-known legal maxims are also given with translations. 
References are frequently given to important text-books and to 
statutes. One particularly useful feature of the book is the com- 
plete alphabetical list of law reports (English, Irish and Scotch) 
similar to Cane’s Tables, given on pages 284 to 297. 





Institutes of Mussaiman Low, By NAWAB А. F. M. Авров 
RAHMAN, Bar.-at-law, Judge, Presidency Court of Small Causes, 
Calcutta: Published by Thacker Spink & Co., Calcutta, 1907. 

As the title of the book indicates, this is an attempt to state 
in a series of propositions the Mahomadan Law in some of its 
principal heads. The law of inheritance, wakf and pre-emption is 
reserved for a subsequent volume. ‘The present one deals with the 
law of marriage, its effects and dissolution, paternity and sonship, 
and the mutual rights and duties of parent and child, and the law 
of gifts and wills. 

We fully approve ofthe plan of the book. It necessarily 
excludes much discussion, but secures the immense advantage of 
clearness and certainty in the statement of thelaw. Sir ROLAND 
WnrsoN!'s book proceeds somewhat on the same plan, but to those 
who have the advantage of a knowledge of Arabic the present 
volume offers the opportunity of reading in the original from the 
Appendix the texts corresponding to the Articles in the body of 
the book. 'The workis based on & Code of Mussalman Law 
prepared for the Egyptian Government more than 30 years ago 
by а body of leading Ulemas, and this vouches for its authorita- 
tiveness. In the absence of a Code of personal law passed by the 
British Legislature in India the learned author considers works 
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of this kind the best substitute. ‘The law is stated according to 
the rules of the Hana/ite school ; but the principal divergences be- 
tween this and the Skra schoo] are also noted in their proper places. 
The Articles are not unduly laconic, and the statement of the law 
is couched in simple language. The notes under each Article 
refer to the principal Arabic authorities (which are extracted in 
the Appendix) and to well-known Anglo-Indian works or transla- 
tions such as Baillie and Hamilton; and there are also brief 
references to decided cases. A detailed chapter of contents and a 
copious index afford the fullest facilities for reference. The get- 
up of the book ‘leaves nothing to be desired. We strongly 
recommend the book to the Bench and the Bar alike and to all 
interested in the study of Mahomedan Law. 


Criminal Appeals: By A.C FORSTER BOULTON .—This is a 
useful publication. It contains short notes on the New Criminal 
Appeals Act. It is an important experiment undertaken by Parlia- 
ment at the instance of Lord Loreburn. We in India cannot but 
think that the experiment is bound to bea success. The review 
by the Home Office was sure to be discredited as a poor expedient. 
There are many ways in which a miscarriage of justice may occur. 
The Criminal Appeal Court constituted under the new Act which 
will probably consist of five Judges, though a Court of three 
Judges is possible under the Act, will prove a particularly 
strong Court. Its decisions are generally final, though there is а 
provision for a further appeal to the House of Lords on questions 
of exceptional public importance. 

We congratulate the author on the concise notes he has ad- 
ded to the Sections. The decisions of the new Court will acquire 
an importance and an authority outside the limits of the British 
Isles which may tend to harmonize and unify the administration 
of the Criminal Law throughout the British Empire. 








Law of Torts: By HUGH FRASER: Published by Sweet 
& Maxwell, Limited. Price 8s. 

As a compendium of the Law of Torts the book has been 
popular among the students and the beginners of law. There 
can be no doubt that the object of the author is that the book 
should serve as a compendium and not asa cram book. There 
can equally be no doubt that many of the students actually use it 
аз а стат book, and that many of the students have passed the 
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law examinations with no knowledge of the subject beyond ‘what 
is contained within the four corners of this book, but that is, how- 
ever, no fault of the author. 
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CONTRACT LAW. 








e 

The Contract Law of allother Ancient Societies? but the 
Roman is either too scanty to furnish information,or else is entire- 
ly lost. As for the Roman law, it exists in its original entirety—a 
fact which one might infer from the circumstance ofthe very 
science of law being a Roman creation. The history of the change 
in the Roman Law of Contracts is exceedingly instructive. Atthe 
earliest dawn of jurisprudence the term in use for acontract was 
nexum, апа the parties to the contract were said to be mex#.? The 
notion of persons under a contractual engagement being connected 
together by a nexum or bond continued till the last to influence 
the Roman jurisprudenceof contract,? and, flowing, thence it has 
mixed itself with modern ideas. Nexum, however, originally signi- 
fied a conveyance of property: and when it came insensibly to 
denote a contract also, it is no wonder that a contract was regard- 
ed as an rncomplete conveyance; aud, ultimately, so close and con- 
stant became the association between the word nexum and the 
notion of a contract, that a special term, mancipium or moncifa- 
Ho, had to be used for the purpose of designating the true sexum, 
or transaction in which the property was really transferred. Thus 
contracts were severed from conveyances, butit waslong before 
the promise of the contractor was deemed more sacred than the 

formalities with which it was coupled. 
1. Sir H.8. Maline states that in India ‘there Was some law of contract and 


some law of crime.’ Atany rate contract law of some kind or other forms a part of 
ancient Hindu Jurisprudence. 


2. The more modern view is that the present law of contract 1s à development ot 
the verbal contract of stipulatu of the Roman Law which has no connexion with tbe 
#exum—see Pollock's Notes to Chapter ІХ of Maine's Ancient Law, pp.64 and 55, Sec 
also Muirhead on Roman Tw, р. 145, and Ohapter V, 8. 39, рр. 213 to 219:—Ep. 
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The analysis of Agreement which is the most beautiful nfonu- 
ment of the sagacity of the Roman Jurisconsults is based on the 
theoretical separation of the Obligation-from the Convention ot 
Pact. “А pact”,says Sir Henty Maine, ‘‘was tbe utmost product of 
the engagement of individuals agreelng among themselves, and 
it distinctly fell short of a contract. Whether it ultimately became 
а contract depended on the question whether the law annexed an 
obligation toit. A contract was а pact (or convention) plus an 
obligation. So long asthe pact remained unclothed with the 
obligation, it was called nude or naked ?.! Thus, nudum pactum 
does not mean a promise unsupported by a consideration, but a 
contract destitute of certain essential formalities, Here it may 
not be amiss to notice the distinction which the Roman juriscon- 
sults made between Natural and Civil obligations. Any agree- 
ment binding according to positive morality, but not enforceable 
according to the strict civil law, did not give rise to ап od/tga- 
йо at all. By looseness of thought and abuse of a legal term, it 
was said, however, to create a naturalss obligatio. Buf every 
ctvtles obligatio was the ground of a civil action ; and this is why 
the Roman jurists treat of obligations and actions as correlatives. 
Natural obligations, unless supported by the preetor, gave rise to 
no action at all,but effect was given to them, so far as could be 
done, by making them serve as exceptions, that is, as defences or 
pleas.? Thus, though nothing but a contract could be the foun- 
dation of an acfton, a mere Pact or Convention could be the basis 
of a flea. An action for the recovery of a debt, for instance, 
could be met by showing a mere informal agreement to postpone 
the payment. | 








l. Amoient Law, р. 882. Mr. Sykes, however, observes that this view of the law 
ie utterly opposed to the whole theory of obligatio and leads to confusion. 1f thé 
parties were contracting according tothe civillaw so soon as ever they had done 
what was required by that law, the obligatio arose, and their agreement was a contract, 
and not a mere pact : 16 never for one instant remained shivering nude or naked and 
unclothed with the obligatio. That which was once a mere pact remained so, and 
never became anything else. Assay on Contract, Oalcutta Review, Vol. LX, 1876, 
р. 268. In regaid to ниде agreement the maxim of the Olvil law is He xudo paote non 
oritwr actio. 

2, Ortolam s Commentary, Vol iu, pp. 181-182. By the last change that was 
made ір the ancient law of contracts, pacis which had not matured into contracts 
but were founded ona consideration (oawsa) were allowed to be made grounds of 
equitable actions. 
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"An obligation is defined by the Roman lawyers as the uris 
vinculum. Itisthe “bond” or “chain”, with which the law 
joins together persons or groups of persons, in consequence of 
certain voluntary acts, The Pacts it is to be remarked, does not 
draw to itself the obligation in consequence of any moral neces- 
sity; it is the law which annexes itin the plenitude of its power. 
The law bound the parties together, and the chain could only be 
undone by the process called зойёйо, an expression still figurative 
to which the English word '* payment” is only occasionally and 
incidentally equivalent. “ Obligation” in Roman law signifies 
rights as well as duties,’ the right, for example, to have a debt 
paid as wellas the duty of paying it, and thus the entire picture 
of the “legal chain” is presented before the eyes. 


The convention, when 11 was completed, was not at once 
crowned with the obligation; something more than a perfect agree- 
ment was required to attract the obligation and to convert the 
convention into a contract. Thus in the Roman contractus, there 
are three principal parts, namely, first, podlsc#tatso or offer by опе 
party for the acceptance of the other ; secondly, conventio, pact 
or agreement on the terms, ending in the consent of the party ; 
and, thirdly, ob/sgation or binding force imposed by law,on the 
requisitions of the law being complied with. 


The famous classification of contracts by the Roman jurists 
into four sorts, namely, the Verbal, the Literal, the Real, and the 
Consensual? owed its origin to the difference in the formalities 
which were required in each of them over and above the mere 





1. The word ‘ hability’is used їо девспье the condition of a person who has a 
duty to perform, whether that duty be a primary duty or a secondary duty, or a sanc- 
tion of one. Thus we speak of the liability of a trustee to perform the duties of his 
trust : of a contractor to perform his contract of one who has broken his contract 
to pay damages, The expression "liability ex oontractw" as distinguished from “Hability 
ez delicto," signifies the condition of a person who 1s under the primary duty to per- 
form a contract, If he fails to do зо, he comes under another liability, namely, under 
а duty to make compensation, Sir W. Markby’s Elemente of Law, p. 297, 5th Ed. 


2, This is the order in which Sir Н. Maine places the various forms of contract 
known to Boman Law. (Ancient Law, р. 325). Butit is hardly correct to say that 
"the verbal contract was tae most ancient of the four.’ The form of contract for 
things eo mamoipi was the real; and property іп res nec mancip: sprang up long 
before we have any mention of the contract rerbis, (Ortolan’s Comm., Vol. I, pp. 183, 
136.) 
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agreement of the contracting parties. Infact, these several 
kinds of contracts mark the lopping off of the ceremony of sexum. 
In the verbal contract as soon as the convention was effected, a 
form of words had to be gone through before the vinculum jurts 
was attached to it. Gibbon very beautifully describes this sort 
of contract. Не says :—"The Goddess of faith (of human and 
social faith) was worshipped, not only in her temples, but in the 
lives of the Romans :and if that nation was deficient i in the more 
amiable qualities of benevolence and generosity, they asto- 
nished the Greeks by their sincere and simple performance. of the 
most burdensome engagements, yet among the same people, 
according to the rigid maxims of the patricians апф decemvirs, а 
naked pact, a promise, or even an oath, did not create any civil 
obligation, unless it was confirmed by the legal form of stipulation, 
Whatever might be the etymology of the Latin word, it conveyed 
the idea of a firm and irrevocable contract, which was always ex- 
pressed in the mode of a question and answer. ‘Do you promise 
to pay me one hundred pieces of gold ?’? was the solemn imterro- 
gation of Seius. ‘I do promise’ was the reply of Sempronius. 
The most cautious and deliberate consent was justly required to 
sustain the validity of a gratuitious promise, and the citizen who 
might have obtained a legal security incurred the suspicion of 
fraud, and paid the forfeit of his neglect. But the ingenuity 
of the civilians successfully laboured to convert simple engage- 
ments into the form of solemn stipulations. The Preetors, as the 
guardians of social faith, admitted every notional evidence of a 
voluntary and deliberate act which in their tribunal produced an 
equitable obligation and for which they gave an action and a re- 
medy.*” Fulleffect was given:to the words of the nuncu patio and on 
their being rightly pronounced, the obligatio or vinculam juris 
sprang up co-tmstants and ipso facto. By the bye I would observe 
that in a Roman contract the fromtsez is the person whois prima- 
riy alluded to, and in this it differs from English law which 
always regards the contract, if we may say so, from the point of 
the promisor. 

The next step in the History of Roman Contract was when the 
form of words required in the contract verdzs was dispensed with on 
the condition of the contract dy¥rts being duly performed. A 





Dechne and Fall of the Roman Empire, Vol. II, p. 658, Chandos Library. 


` 
t 
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contract was formed Ие when it originated in an entry in the 
domestic account-books of the creditor with the consent of the 
debtor. The duty of keeping correctly these domestic account- 
books was one, any breach of which on the part of a Roman citizen 
was regarded almost as an im possibility. Passage after passage 
might.be cited from the orations of Cicero, indicating that these 
domestic tables or books were of a quasi-religious and public 
character, and not likely yashly to be tampered with. In their 
nature then, they formed a guarantee very strong and convincing 
indeed. : 

The further advance was when, as regarded those agreements 
which had for,tkeir object the delivery of a specific thing, simple 
delivery ofthe Res or thing which was the subject of the preliminary 
engagement, was enough to create the obligation.? The real con- 
tract shows a great advance in ethical] conceptions. For, that the 
obligation was drawn as soon as the delivery had actually taken 
place, was done evidently on ethical grounds. Thus, for the first 
time, then, moral considerations appear asan ingredient in Contract 
Law, and the Real Contract differs from its two predecessors in 
being founded on these considerations. 

The next and last step was when cerfatn contracts, four in 
number, were singled out оп account of their social importance 
and allowed to be entered into without any ceremony whatso- 
ever;theobligation at once arising on the signification of the 
consent of the parties ad тїйєт. ‘These contracts were designated 
Mandatum, that is, Commission or Agency; .Socreías or Partner- 
ship; Emo Vendiiio, or Buying and Selling ; and /осайо 
Conduchio, or Letting and Hiring. The comsensus, or mutual as- 
sent of the parties, is the finaland crowning ingredient in the 
convention, and it isthe peculiar characteristic of agreements 
falling under one of these heads that, as soon as the assent of the 
parties has supplied this ingredient, there is at once a contract. 
Thus, the term ‘Consensual’ does not involve the slightest 
anomaly, but is exactly analogous to Real, Verbal, and Literal, 
which explain themselves. 

As the contracts styled ‘ consensual’ have reference to daily 
concerns of life, they were very properly relieved from technical 





1. BSykes's Essay on Contract, Oalcutta Review, Vol, LX, p. 260 (1875). 
2, Maine's Ancient Law, p. 881. 
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incumbrances.? ‘This was not only the case in Rome but also in 
other parts of the Empire. Such contracts became very popular, 
and, accordingly, following their usual practice, the Romans dis- 
tinguished them as contracts*/urss Gentium. Although the con- 
sensual contracts were the latest born into the Roman system, yet 
the expression Juris Gentium, which attributes them to the “ Law 
of Nations” has in modern times produced the notion of their ex- 
treme antiquity, probably from the fact of the “ Law of Nations” 
having been converted into the ‘Law of Nature." 


The consensual contracts, it will be observed, were ex- 
tremely limited in number, But it cannot be doubted that 
they constituted the stage in the history of the' contract law 
from which all modern conceptions of contract took their start. 
The notion of the will alone constituted the agreement, external 
acts being onl; regarded as symbols of the internal acts of volition. 
We have now certain contracts where the &greement of the par- 
ties alone is enough, and we have others in which the law pre- 
scribes various formalities and which the law requires to be entered 
into according to the rules of pre-appointed evidence. The Indian 
Contract Act deals with the former class of contracts, namely, 
consensual contracts, the contract of Indemnity and Guarantee 
being, as it seems, included in Locatto. 


The Indian Contract Act is a remarkable piece of legislation. 
Ап immense deal of labour and talent contributed to produce it. 
Indeed, no pains were spared to make it a complete and perfect 
thing so far asit went. Though it was drafted by the Law 
Commissioners in 1866, still it did not become law until 1872. 
As Mr. Sykes in his “Essay on Contract" to which we have already 
referred says : * Drawn by the most distinguished English lawyers, 
it was before all the loca] Governments for the expression of opi- 
nion upon it by all classes of officers and judges; it was considered 


l. Modern English law онга по formalities to make a contract enforceable, 
unless in certain special cases. ‘I'hese exceptions are the following '— 

(a) Contracts within the Statute of Frauds. 

(b) Contracts of Corporations which must be made under their Common Seal, 
except in cases of ** convenience amounting to necessity, ” 

(с) Negotiable instruments which must, of course, be in wnting. 

(d) Cases of transfer of ships, assignment of copyright, and ratification of debts 
barred by the Statute of Limitations, in all of which writing is required. Vide Art, 
Contract in Enoy. Britt. 
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by no less than three Committees, had its contents examined at 
length in a discussion between the Government of India and the 
Secretary of State; it was in the hands of two Legal Members 
assisted by two Secretaries to the Legislative Department, and it 
was scrutinised in every detail and almost in every word with the 
most minute care by several of the most eminent merchants of 
Calcutta." 


The result has been that the Act, to use the words of Mr. 
Maine, **leaves nothing to be desired in point of simplicity and 
comprehensi уепеѕв, in respect of the essential equity of its provi- 
sions, and in respect of the perspicuity with which those provisions 
are set forth.* "The form of the Act is that of the most impor- 
tant Iudian Codes; the Act consisting not merely of direct 
enactments in general and abstract terms, but of such enactments 
aided and explained by an application of them to concrete cases. 
"These Illustrations have the authority of the Legislature as much as 
the Enactments which they explain, but they were never intended 
to have*any force in altering the clear meaning of a section.? This 
notable feature in Indian legislation owes its origin to Macaulay, 
who, in his famous Code which bears the name of Penal Code first 
introduced Illustrations with a view to explain any obscurity which 
might existin the wording of the section. In the present Act, 
that most desirable method has been to a certain extent overdone. 
Many of the Illustrations appended to the Sections seem to be un- 
necessary. To give the reader ап idea of what I mean, I would 
refer to Illustrations attached to Sections 21, 31, 49, 58 and 7o. 
The Sections to which they are attached are clear enough, so that 
they need not require to be made plainer; that would be what is 
called over-doing a thing, or, to use a poetical expression, gilding 
refined gold. We might go through the Act and pick up other 
instances. But tbose we have already cited are sufficient for our 
purpose ; and when one reads tnem, one is compelled to agree with 
the learned Westminster Reviewer who speaks of these Illustra- 
tions used in the Indian Acts as legal curiosities which seem to 
betray in the celebrated draftsmen who framed the Code, or in 


1. Вее Abstract of Proceedings of the Council of the Governor-General of India 
assembled for the purpose of making Laws and Regulations, 1872, Vol. XL, pp. 322, 823, 

2. See First Report of Her Majesty's Commissioners appointed to prepare а body 
of substantive law for India, 1864, pp. 7-9. 
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the Legislature which adopted them a singular diffidence in the 
clearness of its language, ora distrust of the capacity of those'who 
ате to expound 10.1  Itis an axiom of legislation that whatever 
is unnecessary is bad It destroys clearness by making it more 
clear, and it creates unnecessary expense. But this is not all. 
Being an excess, itis a defect inthe piece of legislation viewed 
as а Work of art, and breaks its symmetry. Аз toother Illustra- 
tions, most of them are concrete forms of well known and most 
useful case-laws. These, no doubt, may be of some use to judges 
who are not well read in law, but they are-almost useless to 
trained lawyers. ‘Thus, it appears that the Act might have been 
considerably reduced in bulk by omitting some, if not most, of 
the Illustrations. 


There is опе very remarkable feature in this Indian Contract 
Act, and that is the attempt ıt makes to codify. law and equity 
together in reference to the subjects of which it treats. In Eng- 
land such an attempt would be unspeakably difficult, if net abso- 
lutely impossible. It would bean attempt to consolidate things 
in their nature seemingly incapable of perfectly coalescing. But 
in India where equity has not become so hard or fixed as English 
equity, the case is, no doubt, somewhat different, but is not al- 
together free from difficulty, for equitable principles when govern- 
ed by legislative enactments and legal rules lose a considerable 
portion of their elasticity. “ Where,” said Lord Talbot in 
Heard v. Stamford ® “a particular remedy is given by the 
law and that remedy bounded and circumscribed by particular 
rules, it would be very improper for this Court to take it up 
where the law leavesit, and extend it further than the law allows.” 
To illustrate the difficulty in question, let us refer to the Act. 
There are certain things which are undefinable in their nature, 
aud апу attempt to circumscribe them within bounds would cer- 
tainly prove a failure. The word 'fraud'is one of those things. 
Fraud is Protean in its aspects, so that if one were to try to limit 
it by a hard and fast definition he would be attempting an im, 
possibility. Some such attempt, however, has been made in this 
Act. Itistrue, the definition piven in it is a wide one ; but 
still it is to be read strictly, as any other enactment, and if read 





1. Westminster Review, January, 1862. - 2. (1785) 9. P. Wms.:409, 


^ 
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in that way, it is sureto be found wanting in some cases. 
“Fraud,” says Parke, “is infinite, and were a Court-of Equity 
once to lay down rules how far they would go and no further in 
extending their relief against it, от to define strictly the species 
of evidence of it, the jurisdiction would be cramped and perpe- 
tually eluded by new schemes which the fertility of man’s inven- 
tion would contrive.”? ‘This, like many other circumscriptions of 
equitable principles, as cutrent in India, is justified on some such 
groundsas that “ our Judges are not as a tule Jurists,”-and that 
loose law-making is specially out of time and out of place at 
present in India.”* However good and reasonable definite rules 
may be in some cases, such rules only failof the desired effect in 
others where, from their very nature, they are not susceptible of 
such limitations and circumscriptions. Surely, it would be as vain 
to confine "fraud" within certain bounds as it would be to define 
for all time to come the course of such a treacherous river as the 
Padma. 


The substance of the law is mainly drawn from the law of 
England of which more than halfis devoted to the subject of 
contract.) Thisimportation from foreign law was almost, a matter 
of necessity. As the Law Commissioners have described it, the 
state of the Law of Contract in India was then in this wise:— 
« Within the limits of the Presidency Towns the decision of suits 
ofthe nature is principally governed by the law of England, 
and everywhere else the judge is to a great extent without the 
guidance of any positive law beyond the rule that the decision 
shall be Such as he deems to be in accordance with justice, equity, 
and good conscience." Sir H. S. Maine very properly observes on 
this that * the decisions assumed to be dictated by justice, equity 
and good conscience, have of late years been much affected, as а 
fact, by the English Law of Contract as gathered from the ordi- 
nary text books in use among English practitioners." Thus, 
it appears that, looking to the state of the law asit existed in 


ты д ee et ЛЕН Д м аы ыл алшы m 

1. See History of Ohancery Appeals, p. 508. 

9 Bee Abstiact of Proceedings of the Governor-Genera!'s Council, etc, Vol XI, 
p. 956. 

8. This із as it should be, considering the wide range and constant application of 
the Law of Contract. The simplest accounts are riddled through and through with con- 
tracts. They ramify into & thousand affairs of importance in our time. And when one 
js concluded, it is only in order that another one may be begun.—Jelf’s Where to find 
your Law, p. 56. 


2 
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India at the time, and also bearing in mind the fact of contract 
being the. branch of law on which men of all times and races have 
come most nearly to identical conclusions, !fthe Law Commissioners 
were perfectly justified in drawing, largely upon the English 
law, seeing that it has dealt with the subject of contract in a 
most elaborate and exhaustive way. But though their draft of 
the Act consisted in the main of English law,? still it was put in 
a simplified form and altered in some particulars so as to accom- 
modate it to the circumstances of the country. 


The principal changes, introduced into the English law of 
contract, considered as the basis of the Indian, measure, are 
these :— . 


(1) The provision of the English Statute of Frauds requiring’ 
certain contracts to be in writing not being suited to the habits 
and condition of the people of India: has not been adopted. 
Here in India, oral agreement is the rule, and writing only an 
exception. But the case is otherwise in England where the said 
statute is so highly appreciated and valued that it has been elo- 
quently described as ап Act every word of which is worth a 
subsidy.” 

(2) In England distinction is made between writings under 
seal and writings not under seal, and very great importance is 
attached to writings of the former kind. In India, however, 
there is, strictly speaking, no such thing as a writing under seal, 
in the English sense of the term, and, accordingly, promises made 
without valuable consideration are not to be deemed binding sim- 
ply because oftheir being expressed in writings under seal; in 
order to give validity to such promises it ought to appear that 
they were made wrth due deliberation. This object may be attain- 
ed by providing that such promises shall be binding only when 

J. 16 із fortunate, observes Mr. (afterwards Sir) Arthur George Macpherson, that 
with regard to the most ordinary contracts, there isa large amount of substantial 
agreement between all systems of law, including those of the Hindus and the Mahome- 
dans (Preface to his Outlines of the Law of Contracts, 16th Nov, 1869). See also Sir W, 


Jones's “Introduction to the Speeches of Твоэпз” as quoted by Addison in his Preface to 
the first edition of his treatise Ox Contracts. 

2. As Sir Н. 8. Maine saysthat the contract law of India, owing to there having 
been hardly any law of that kind in it, became substantially English (see his article 
“The Theory of Evidence” in the Fortnightly Review for January 1878, pp 298, 299). 

3. Вее Ss. 10 and 11, 
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they are given in writing, for some good consideration, and are 
registered with the permission of the promisor, according to the 
provisions of the Registration law in vogue. Accordingly, S. 25 
was framed and inserted in the Act. 


(3) A very important departure from English law and a very 
wise one, is made in that part ofthe Act? which relates to the 
time and place of performance of contracts. Ву the rule of English 
law, in certain cases of contract, when no time is fixed for per- 
formance, the performance is yet due as soon as the obligee shall 
desire it. This looks like an absurdity and,therefore, AUSTIN has, for 
every good reagons, laughed at such anabsurd rule. Surely, without 
an intimation of the wish of the obligee for performance, the party 
obliged could not possibly know that he was breaking his obliga- 
tion. A previous demand would be necessary. To say that the 
action is itself a demand would be assigning a reason which 
forgets that the right of action is founded on an injury. 


(4) By the English law a promise by a creditor to give time 
for the payment of an existing debt, or the acceptance by him, in 
full satisfaction of his demand, of a smaller sum than that which 
is due to him, is zo? binding on him unless there has been some 
new consideration given for it, such as an undertaking to give an 
additional or different security, or to pay the debt in a manner 
or at a time more advantageous to the creditor than that originally 
agreed upon; or unless the creditor’s engagement to take less than 
his due or to give time, be contained in a composition deed or 
agreement entered into by the debtor with his creditors generally. 
A slight variation of the terms of the contract being sufficient to 
satisfy these conditions, the Act, by S. 63, very properly provides 
that a person who is entitled to claim performance of an engage- 
ment, may dispense with or remit such performance wholly or in 
part, or may accept instead of it any satisfaction which he thinks 
fit. 


(5) It was a maxim of the law of England that, when a man, 
not the owner, sold goods to another, the owner retained the 


ownership, notwithstanding his lossof possession and the sub- : 


sequent sale. To this there is an exception in the case of sale in 





1, Bee Ss, 46 (0) and 50, 


. 
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market overt? which transfers an indefeasible ,title in the goods 
sold to vendee. The hardships which a bona fide purchaser 
would suffer, were he to be deprived of what he bought, being 
greater than that suffered by am innocent owner who is very often 
justly chargeable with remissness or negligence in the custody of 
the property, the Indian Act has, by S. 108, provided that the 
ownership of goods may be acquired by buying them from any 
person who is in possession thereof, ife the buyer agtsin good 
faith, and under circumstances which are not such as to raise a 
reasonable presumption that the person in possession has no right 
to sell them. Similar provisions have been inserted to meet the 
cases of those who have purchased goods or taken"them by way 
of pledge from persons in possession of any documentary ttle to 
the goods, where the circumstances are not such asto raisea 
reasonable presumption thatthe person in possession has no 
right to sell or pledge them. (See S. 178). 


(6) According to English law, where the buyer, іп gonse- 
quence of the invalidity of seller's title, is deprived ofthe thing 
sold, he cannot claim compensation from the seller for loss there- 
by caused. The Act provides that in such cases the seller shall 
be responsible, unless a contrary intention appears by the con- 
tract. (See 5. 109). 

(7) The Indian law does not adopt the. distinction which 
the English law makes between penalty and liquidated dama- 
ges, but simply requires the payment of the sum specified in the 
contract as being payable to the utmost in case of its breach. 
(See 5. 74). 

(8) By the English law a creditor who makes a composition 
with; or agrees to give time to, or not to sue, the principal, may 
yet reserve his rights aud remedies against the surety. The 
Indian law under such circumstances would discharge the surety 
altogether. (See S. 135). So, where there are co-sureties, а re- 
lease of one of them by the creditor shall not, under the Indian 


Sn eee 
^1. As to the rule of market overt Dr. W. Stokes says .— “ The Hindu law has a 


, curious and by no means imequitable rule on the subject. The real owner can always 


receive the goods from the purchaser who again can recover the price from the seller. 
But when the purchaser has bought bona fide in open market and cannot produce the 
seller, Ще owner can.only recover.on payment of.half the value.” Sea Proceedings of 
the Council of the Governor-Geneia] of India; dated the 6th December, 1867, 
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law, discharge the others, nor free that one from responsibility to 
them. (See S. 138.) i 

(9) Where two persons are primarily liable to a third person, 
any arrangement made between them shall not bind him, even 
though he was aware of its existence, unless he was a party to the 
arrangement. (See S. 132). This, it is to be observed, was the 
old and simple doctrine of the Common Law before it was modi- 
fied by Courts of Equity. • 

(10) The English doctrine as to the degrees of care which a 
bailee is to be expected to exercise, has not been adopted in the 
Act. (бее 5. 151). 

(тт) Where the bailee’s goods have, without the consent of 
the bailor, been mixed up with the goods of the latter so that they 
cannot be separated, English law gives the whole to the bailor. 
This rule, somewhat hard as it is, has not been adopted in the 
Indian law which provides that in such cases the bailor is only 
entitled,to receive compensation. (See S. 157). | 


(12) According to English law, when there is any partner- 
ship property, the separate property of any partner must be еш- 
ployed in the payment of his separate debts, and the surplus, if 
any, in the payment of the partnership debts; but when there is 
по partnership property, the separate property of any partner 
must be applied equally in the payment of all the partnership and 
separate debts for which such partner is liable. It thus depends 
upon the existence or non-existence of partnership property, no 
matter how small in amount, which of the two rules is to govern 
the division of the separate property of the partners. The rule 
first stated, being more equitable, has been adopted, whether 
there is any partnership property or not. Indeed, “in Contracts 
with a firm partnership property is primarily looked to; in deal- 
ings with a partner with which the firm has nothing to do, all 
that is looked to is his own sufficiency.” (See S. 262). 


The above are the principal changes which have been in- 
troduced into the English law. Changesare too often bound to 
be unsatisfactory, but the changes made by the Law Commis- 
Sioners in the drafting of this very important Act—a very jewel 
in the cabinet of {һе Indian Statutes—are changes for the better, 
and show sound wisdom, wide experience and judicial discretion 
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in the framer. Itis also worthy of notice that in the sea of Con- 
tract Law, as the English law on the subject may fitly beso 
described, they have steered clear of the shoals and sandbanks, 
and have guided their vesselto its destination without encounter- 
ing much difficulty inthe way. They have dealt with the Jaw 
in such a manner that instead of yielding implicit obedience to 
authority where it does not strictly follow the dictates of reason 
and equity, they have not hesitated «to give the go-by to it and 
to be actuated by a sense of justice and the peculiar circum- 
stances of the country for which the enactment was made. Thus 
the Act, so far as it goes, has been attempted to be made just, 
equitable and practical, and the attempt, it*is gratifying to 
observe, has not been made in vain. 

The Indian Contract Act is not, and does not pretend to be, 
a complete Code upon the branches of the law to which it relates. 
It consists of eleven chapters, of which the first six lay down the 
general principles on which all contracts are based, thereby tread- 
ing over grounds which have been so minutely and elaborately 
explored by LEAKE, POLLOCK and Anson.* After laying down the 
principles governing contracts in general, the Act deals specially 
with the five most important subjects which come under the head 
of consensual contracts of the Roman Civil Law. The considera- 
tion of contracts generally is rightly made to come first, for then 
what is applicable to all the succeeding chapters can be stated 
once for all; and such arrangement, to use AUSTIN'S words, tends 
greatly to clearness. The subjects treated of in the last five chap- 
ters were chosen as being of the most frequent occurrence, But 
they cover only a portion of the ground which falls within the 
limits of the Law of Contracts, and even those that are treated of 
inthe Act arenot in all respects treated exhaustively. Indeed, 
almost all the subjects dealt with have been left in an imperfect 
state. This, however, one must admit that, so far as they go, they 
are full and complete. 

But though the Act does not treat ofall sorts of contracts 
still, so far as it goes, it applies tothe whole of British India, and, 
in this sense the propriety of its title, wide as it 15, may well be 
defended. But the Act, though it beats a very high title, is not 


1. Addison Оя Contracts; Smith On Contracts and Chitty On the Law of Con, 
tracts are also works of considerable note, 
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a drastic measure; it has no iconoclastic tendency, and the few 
enactments which it wipes out of the Statute-book it does so ex- 
pressly and in definite terms, repeal by implication being abso- 
lutely discountenanced. Nor does ‘the Act interfere with any 
usage or custom of trade?, or with any incident of any contract 
which is inconsistent with its provisions. This non-interference 
is absolutely necessary from the very nature of the thing, other- 
wise all mercantile transactions which form, as it were, the corpus 
of the law of contract, would be thrown into the utmost confusion, 
and any regularity which the Act may aim at establishing would 
be seriously jeopardised. 

In order to the proper understanding of an Act, it is neces- 
sary to have a clear and distinct idea of the terms which are used 
there in a peculiar sense. Accordingly this Act begins with what 
is technically called an ‘interpretation clause’, which deals with 
definitions. Three definitions are confined to the component 
parts оба * Contract) There are, it is true, some other definitions 
which are given in the body of the Act, but they are not of so 
great importance as those which are given in S. 2. The first 
step towards niaking a contract is for the parties to get into com- 
munication with each other. This is done by one of them taking 
the initiative and making a ‘proposal’ tothe other. This con- 
sists of an intimation by one person to another of his willingness 
to do ‘or to abstain from doing’ something, made with a view to 
obtaining the assent of that other person to that act or abstinence. 
There must be an offer to do or not todo something, and that 
offer must be made for the purpose of being assented to. Thus, a 
proposal is very different from a mere statement of fact, where no 
assent is sought for the performance or non-performance of the 
act stated. In fact, the seeking the assent of the other party is 
the one thing needful in a proposal, properly so called. ‘I am 
willing to go to England’ is not a proposal unless it be made 
with the view of obtaining the assent of the party addressed ; 
but ‘Iam willing to go to dngland on your undertaking to рау 
for my passage’ is а proposal, in as much asit is made with 





I. Not only trade customs but customs in general have immense influence in India, 
There is probably no country in which custom is so stable as it 18 in India ; and as а 
matter of fact, in India customary law is of very great antiquity, (Sce Матев 
Village Communities, pp 9, 65). 
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that view. A proposal may be made in words or otherwise, 
(5. 9.) - 

The next step is when the purpose for which the proposal 
is made is answered, that is, when the assent is given; so long 
as that is not given, the proposal remains a mere proposal’, 
but the moment the other party expresses his concurrence in the 
act or abstinence proposed, the character of the proposal is alter- 
ed and it becomes a ‘ promise’ whereby a relation is established 
between the person making the proposal, who is now called the 
© promisor ’* and the person accepting the proposal, who is called 
the ‘promisee.’? The effect of this relation is that thereby a 
tight is created on the one hand and a duty on the other. The 
nature, extent, and results .of these tights and duties it is the 
province of the Law of Contract to define. 


Now, the person who makes a promise to another, generally 
does so with a view to some advantage which that other person 
is capable of conferring upon or procuring for him. The promisee 
either does or promises to do something which the promisor 
wants to be done; or he abstains or promises to abstain from 
something which the promisor wants not to be done, ог he has, 
previously to the promisor's promise, but at his desire (express or 
implied), so done, abstained, or promised to do or abstain. This 
act, abstinence or promise is the object which led the promisor 
to make the promise, and is defined as the ‘consideration’ for it. 
This consideration, as will be seen later on, forms an essential 
part of a valid contract. 


Sinceitisassent that converts a proposal into a promise, it 
follows that every promise is an fagreement!, or union of minds, 
and when the consideration for a promise is another promise, the 
agreement consists of a set of promises, each one being the con- 
sideration for the other. Promises which form the consideration 


I. Such a naked offer is called pollintatis in the Roman law. 

2. Otherwise called, ‘ obligor,’ ‘ debtor’ or ‘contractor’, 

8. Otherwise called * obligee’, ‘ creditor’ or ‘contractor ’ 

4, The modern English doctrine of consideration has been one of gradual deve. 
lopment. In the time of Heniy VI, the word does not seem to have been in vogue ; 
the equivalent found in cases of that period 1з gud pro quo, and that Phrase conveys 
an accurate idea of the connotation of the modern word, except indeed as used by 
conveyancers in conjunction with good. Consideration, as Mr. Broom says, could not 
have been better defined than it is in the Indian Oontract Act, See р. 569. 
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for each other, that is, where each of them is the consideration 
for the other, are called reciprocal promises. 


From the mere fact of an agreement being entered into, it 
does not foliow that it is enforceable by law. Indeed, there are 
numerous agreements which are discountenanced by law on moral, 
political, or social grounds, and are, as a matter of fact, denied 
legal force and effect. Agreements which are not so enforceable 
by law are said to be ‘void’, while, on the other hand, agreements 
which are so enforceable, are defined as ‘contracts.’ Thus agree- 
ments or covenants comprise both contracts and facts. Wherefore 
it is manifest that though every contract is an agreement, every 
agreement is not a contract. 


Contracts are, again, divided into ' voidable" and ‘void,’? 
though the latter term is not quite happy. An agreement which, 
from the circumstances of the case, is enforceable by one of the 
parties to it, but not by the other, is called a ‘voidable’ contract. 
This ypidability may attach to the agreement from the very be- 
ginning, or it may come in subsequently. Ss. 19 and 39 furnish 
instances of contracts which are voidable ab 222210, and Ss. 53 and 
54, of contracts which become voidable at a subsequent time. 
Strictly speaking, no contract can be said to be void ab 77410, 
such a supposition being precluded by the very nature of a con- 
tract. Buta contract may, under some circumstance happening 
afterwards, cease to be enforceable by law and thus become void. 
In such a case the expression 'voided contract would be more 
appropriate. Agreements which are absolutely void cannot, it is 
true, be called contracts; but agreements which are only relatively 
void, that is, which, as regards others, take effect, may well be 
so called. For instance, a Bishop's lease, exceeding the period 

prescribed by the law, is good as against the Bishop, but not as 
‘against his successor. The case of a Matwali granting a lease in 
perpetuity comes within the same category. So, in Bahadur 
Singh v. Mohar Stngh? ithe Privy Council have held that a 
contract between the life-tenant and the then expectant heirs 
with sfes successionis that the life-tenant is entitled absolutely 
is not binding on the persons who became heirs when the 





1. (1901) 29 LA 1; 29 A. 94. 
2. For remarks on these two terms see Sir Wilham Markby's Elements of Lau, 
8th Ed., p.p. 142,148. 
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succession opened out. Similarly.a Ghatwalis, as a general 
principle, not competent to grant alease in perpetuity, and his 
successor is not bound to recognise such an incumbrance 
—Narain Mullick v. Вай оу.) The Ghatwal himself would 


be bound by such a lease, but not his successor who would be 
quite competent to cancel it. 


After giving a general idea of what а contract is, the Act 
proceeds (Chap. II) to treat of it in detail, that is, of the ingre- 
dients of which it is composed. These are stated in S. ro, 
and they may be arranged under six different heads. As I have 
already observed, every contract is an agreement, but every agree- 
ment is nota contract. An agreement, in order t$ be a contract, 
(т) must be made by the free consent of the parties to it; 
(2) those parties must be legally competent to contract; (3) the 
consideration for the agreement must be lawful; (4) the object of 
the agreement also must be lawful; (5)itmust not be of those 
classes of agreements which are expressly declared by the Act to 
be void ; (6) it must not contravene any law in force in British 
India, by which any contractis required to be made in writing, 


or in the presence of witness, or any law relating to the registration 
of documents. 


These points not being easy of comprehension are next speci- 
ally dealt with. One of the essentials of a contract is that the 
parties to it must be competent to enter into such a transaction. 
And, accordingly, the Act defines who such a personis. ‘This 
definition is given in S. тт where a ‘competent person’ is stated 
to be one who is (1) of the age of majority according to the law 
to which he is subject;(2) of sound mind ; and (3) not dis- 
qualified from contracting by any law to which he is subject. 

The subject of ‘majority’ being sufficiently dealt with in 
the Indian Majority Act (IX of 1875), the present Act is silent 
on the point, but it does give a definition of ‘sound mind? (S. 12) 
as being the state of mind of a person who, at the time when he 
makes a contract, is capable of understanding it and of forming 
а tational judgment as to its effect upon his interests. Thus, 
one who is merely capable of understanding what he is about, 
is not a man of sound mind within the meaning of the Act unless 





1. (1901) LI.R 29 0. 367. 
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he, at the same time, be capable of forming a rational judgment 
as to its effect upon his interests. But there is nothing in the 
Act to prevent one who is usually ot unsound mind from entering 
into a contract during his lugid intervals. Nor, og the other hand, 
would one who is usually of sound mind be deemed competent 
to make a contract at any time when he happened to be of un- 
sound mind, as, for instance, during intoxication. The point to 
be looked at in each instance is the contracting party's capacity 
at the particular time, to know what he was about and how the 
transaction would affect his own interests. No such considera- 
tion, however, is necessary in the case of an idiot or life-long fool 
who is never of sane mind. The other kind of disqualifica- 
tion referred to in the section may be instanced by the case of a 
wife governed by English law, who under coverture is not com- 
petent to contract, or of an alien prohibited by the law for the 
time being from contracting, or of certain persons who are de- 
clared to be disqualified under special laws. 


The ‘freedom of consent’ is next dealt with in the Act. 
Indeed, this is the main essential of a contract, and forms, as it 
were, the corner-stone on which the whole thing rests. When 
two or more persons agree upon the same thing in the same sense, 
they are said to consent (5. 13) The thing must be one and the 
same, and it must be viewed by both parties inthe same light. 
A mere verbal coincidence of terms would not do, as two things 
like two persons may have the same name. In order to constitute 
such consent as is necessary for a contract, it must be shown that 
the parties were adsdem, that is, their minds did, in point of fact, 
concur in the matter with which it deals. In applying this rule, 
however, regard must be had to the principle of law which pre- 
cludes a person from asserting that his meaning was otherwise 
than what his words clearly convey ; and, in the case of written 
agreements, to that rigid rule of interpretation, which precludes a 
party to a written contract from adducing evidence other than 
the document itself for the purpose of showing that it meant 
something different from what is expressed in it. 


Consent generally means free consent, but lest there be some 
mistake about the matter the Act, to make.assurance doubly 
sure, distinctly states that the kind of consent which is necessary 


222 THE MADRAS LAW JOURNAL. [VOL. хуш. 


for the making of a contract is free consent, and it defines 
such consent ^ аѕ опе whichis not caused by coercion, undue 
influence, fraud, .misrepresentation or mistake. Now, these 
terms being very liable to be misunderstood and, therefore, mis- 
applied, the Act takes good care to explain them as clearly as 
possible. ‘ Coercion’ is defined (S. 15) as the committing, or 
threatening to commit, any act forbidden by the Indian Penal 
Code, or the unlawful detaining or threatening to detain, any 
property, to the prejudice of a person, with the intention of 
causing any person to enter into a contract. In these cases there 
is a clear interference by one person with the exercise of another 
petson’s will and this interference is effected in th® most palpable 
manner, that is, the interference is direct and smacks of violence 
of some kind or other. A person who, under compulsion of some 
wrong done or threatened to his person or his property, or to the 
person or property of some one in whom he is interested, is made 
to express assent, does not, it is clear, in so doing, express his 
real wish and intention. His consent, accordingly, has nôt been 
* free’ but ‘ forced,’ and hence there has been no contract. It is 
true, unlawful detinue of property is not a Penal Code offence, 
but it is expressly included in the term ‘ coercion’ as used in this 
Act. Thus, the section embraces every conceivable form of im- 
proper pressure which can be brought to bear by one person on 
another ; it does not matter whether the Indian Penal Code is or 
is not in force in the place where the coercion is employed. Of 
course, threats of egal means of annoyance, such, for instance, = 
a threat of going to law, however disagreeable, are not ‘coercion.’ 
Coercion, as here defined, differs altogether from the compulsion 
which will preserve certain acts from being a criminal offence 
under S. 94 of the Indian Penal Code, to constitute which it 
is necessary that there should be threats reasonably causing an 
apprehension of instant death. 

But there are other ways of interfering with the free exercise 
of a person’s will, which, though less undisguised and explicit 
than coercion, are none the less conducive to the same result. 
The employment of ‘undue influence’ is one of those ways. 
Where the relations subsisting between the parties are such that 


1. According to the Code Napolean there can be no valid consent if such consent 
have been obtained through mistake, or have been extorted through violence or sur- 
reptitiously obtained by fraud (р. 804.) 
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one of the parties is ina position to dominate the will of the 
other, and uses that position to obtain an unfair advantage over 
the other, an agreement entered into under such circnmstances is 
said to be induced by ‘undue inffuence’ (S. 16). This is the 
general principle which governs such cases; and to ро into parti- 
culars, it may be stated that where one person holds a real or 
apparent authority over the other, asin the case of parents and 
children, guaydians and their wards, or masters and their pupils; 
or where he stands in a fiduciary relation to the other, and in the 
case of a doctor and his patient, a solicitor and his client, spiri- 
tual adviser and his disciple, or a trustee and his cestus que trust ; 
or where one person makes a contract with another whose mental 
capacity is temporarily or permanently affected by reason of age, 
illness, or mental or bodily distress; in any of such cases, a person 
is deemed to beina position to dominate the will of another, 
and, accordingly, any agreement entered into under such circum- 
stances would be wanting ‘ in freedom of consent) ‘Undue 1nflu- 
ence differs, it will be seen, from coercion, in this : that ‘coercion’? 
is mainly of a physical, ‘undue influence’ of a moral, character. 
In both alike, the freedom of the will is impaired. In the case of 
contracts which are open to the charge of unconscionableness, the 
Act provides that the burden of proving that such a contract was 
not induced by undue influence shall lie upon the person who is 
in a position to dominate the will of the other. 

The English Courts have, it seems, gone much further in 
applying the doctrine of ‘undue influence’ as invalidating an 
agreement. Thus, a father who has been forced into an agree- 
ment by the fear of a criminal prosecution impending over his 
son, has been considered as acting under such compulsion as to 
be no longer a free agent. So, also, it has often happened that 
an usurious transaction enteied into by a young man who has 
borrowed upon the security of his expectations, has been set 
aside, notwithstandidg that the young man was of age, on the 
ground that it disclosed an unconscientious use of the power 
arising out of the circumstances and conditions of the parties, 
there being weakness on the one side, and extortion, or advan- 
tage taken of that weakness, on the other. 

There may be also cases in which, though there has been 
neither coercion nor undue influence, the one party has been 
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induced to consent by a misrepresentation for which the other is 
more or less responsible. "This class of cases is divided into two 
heads, according to the degree of culpability attaching to the 
person from whom the misapprehension originates: ‘fraud? being 
the term for those cases in which there is some real culpability 
and a dishonest intention; ‘misrepresentation’ being the term 
when there is no dishonest intention, and little or no culpability. 
The general effect of each, however, is that the consent produced 
by it is not ‘free’, and the agreement, consequently unenforceable. 
The details of this general rule will now be considered. 


‘Fraud’ being Protean in its aspects, the «Legislature has 
done well in not attempting to actually define it. (S. 14). It 
merely specifies certain acts which, it says, are to be deemed 
fraudulent under certain specified circumstances. It states that 
їп order to constitute fraud there must be either (1) the sugges- 
tion ! of a fact as true by one who does not believe it to be true; 
or (2) the active concealment ? ofa fact by one who kpows or 
believes it to be true; or (3) a promise made without any inten- 
tion of performing it; ог (4) some other act fitted to deceive; or 
(5) some act or omission specially declared by the law to be frau- 
dulent. It is necessary, too, in order to constitude fraud, that the 
act should, in each instance, be done by a party to the contract, or 
by his agent, or with his connivance, and that it should be done 
with the intention, either(r) to deceive another party to the 
contract or his agent, ог (2) to induce him to enter into the con- 
tract. Where these various conditions exist, there has been 
'fraud', and if the fraud has caused the contract, the contract is 
not valid. If, however, the facts are such that the fraud cannot 
be said to have been a proximate and determining ground of the 
transaction, the mere fact of there having been fraud does not, 
per se, render the contract invalid. 


With regard to the first form ofíraud mentioned in the 
abovelist, it is to be observed that a statement may be un- 
true in fact, but if it is made on the belief of its truth, 
there is no fraud; the case would be one of mistake, pure 
and simple. The culpability consists in the non-belief of 
its being true. Besides, the statement must be a statement of 

l. The difference between this and a case of suggestio falsi is very slight. 

2. The partition which separates this from а case of suppresw veri is very thin, 
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fact: "a mere expression of opinion, which turns out to be un- 
founded, will not invalidate a contract. Nor does misrepresenta- 
tion of Jaw give rise to an action of deceit. і 

The second form of fraud mentioned above, is active conceal- 
ment, that is, when something is actually done for the purpose 
of concealment ofa fact. Mere non-disclosure is not fraud. 
Indeed, there is a marked difference between active concealment 
and mere silence. It is one, thing to take ‘active measures to con- 
ceal a fact, and quite another merely to keep silent about it. But 
silence may be fraudulent, and the question whether it is so or 
not, depends entirely on the relation of the parties. Traders, for 
instance, as a general rule, deal with each other at arm’s length, 
and are understood to be under no obligation to volunteer informa- 
tion about the matter of the contract. On the other hand, there 
are cases where itis the duty of each party to speak out, and 
where, accordingly, the mere failure to mention a fact may con- 
stitute fraud. Transactions, for instance, which are based on 
mutual confidence, such as dealings between a parent and child, 
a guardian and ward, a mariue insurer and the under-writer, 
proceed on the basis that each party is bound to tell the other all 
he knows, and any failure to comply with this duty is culpable. 
In such a case the keeping silence is a breach of duty and the 
contract is liable to be avoided. There may also be cases where 
silence is, in itself, equivalent to speech. The case supposed in 
[llustration (е) is one of them. There are cases, however, where 
although itis the party's duty to speak, and although, consequent- 
ly, his silence is fraudulent, yet the fraud does not render the 
contract voidable. This is so, when the party who bas been mis- 
led by the silence of another had the means, with ordinary dili- 
gence, of discovering the truth (S. I9) This is the only excep- 
tion to the general rule that fraud renders a contract viodable at 
the option of the party deceived. In any other case, existence of 
the means of knowledge would be по Бат (о (ће rule taking 
effect, 

The third form of fraud noticed above may be exemplified by 
the case of a person buyiug goods with the intention of not pay- 
ing for them. Here the transaction, though not actually fraudu- 


lent, is still mala fide and, therefore, a good ground for avoiding 
the contract. 
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The fourth form spoken of aboveis vaguely worded, but 
vague as it is, it would prove of very great use in drawing into it 
any form of deceit for which the preceding sub-sections have not 
provided. For illustration of an ас or omission being declared 
by law to be fraudulent, see S. 24 of the Insolvent Debtors’ Act, 
and S. 55 of the Transfer of Property Act, respectively. The 
maxim of law with regard to fraud is “ Ex dolo malo non oritur 
actio "—.4 right of action cannot arise out of fraud, A marked 
distinction existed in the Civil law between dolus bonus and dolus 
malus, the former being allowable in self-defence against an 
enemy or for some other justifiable purpose.? 

In the next place, it is possible that one pafty to a contract 
may mislead another quite unintentionally, and be guilty, in so 
doing, of nothing more than inadvertence. This class of cases 
comes under ‘misrepresentation’ as described in S. 18. Under it 
are placed (1) the positive assertion, in a manner not warranted by 
the information of the party making it, of that which is not true, 
although he believes it to be true; (2) any breach of duty. which 
without an intent to deceive, gains an advantage to the person 
committing it,or any one claiming under him, by misleading 
another to his prejudice, or to the prejudice of any one claiming 
under him;(3)the causing, however innocently, a party to an 
agreement to make a mistake as to the substance of the thing 
which is the subject of the agreement. 

As to the first of these three heads, it will be observed that a 
party may believe what he says, and so have no intention to mis- 
lead, and yet be guilty of misrepresentation, if the positiveness of 
the manner of his assertion is not justified by the degree of in- 
formation on which he speaks. The fact of the speaker believing 
what he says is immaterial, if that belief is not based оп proper 
information. 'The second head noticed above appears to refer to 
cases of non-disclosure, in which one of the parties was presumed 
to have had means of knowledge which were not accessible to the 
other, and was, therefore bound to tell him everything which 
might be supposed likely to affect his judgment, but failed to do 
so, and the 1esult of the failuré has been to gain an advantage. 

SHUMBHOO CHUNDER DEY. 
(То be continued.) 
1. See Broom’s Maxims, 7th Ed., p. 555. 
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NOTES OF INDIAN CASES. 

Manisami Mudaliar v. Subbarayar,.—I. Г. В. 31 M. 
97.—The doubt intimated in this case as to the effect of Kearley 
v. Thomson? has been directly answered by the Judicial Commit- 
tee in Petherperumal v. Muniyandts Servat.? Their Lordships ob- 
serve that the authority of the earlier decisions, Zaylor v. Bowers?, 
Symes v. Hughes*, and In re Great Berlin Steamboat Co.," “аз ap- 
plied to a case like the prebent is not shaken.by the observations of 
fry L. J. in Kearley у. Thomson.” We welcome the decision as 
settling the law for India. Even without any reference to S. 84 of 
the Indian ‘Trusts Act, their Lordships recognise the distinction 
between cases in which the fraud has been effected and those in 
which it has not been carried out or has failed. ‘The view of Mr. 
Kerr (‘Fraud and Mistake’, 3rd Edn. p. 405) is thus not adopted. 
The decision of the Judicial Committee on the facts of the parti- 
cular case settles another question also, The benami conveyance 
had not ultimately defrauded any creditor, because it had success- 
fully been impeached by a creditor, but it had prejudiced him “to 
the extent that he was obliged to take proceedings which, had 
the deed never been executed, he might possibly never have been 
obliged to take.” It was argued for the appellant that the very 
use of the deed in the creditor’s litigation, was such an accomplish- 
ment of the fraud as would preclude a recovery of the property by 
the transferor. This, indeed, was the view taken by the Madras 
High Court in Muthuraman Chetti ү. Krishna Pillai, which 
must now be taken to have been overruled by the decision of the 
Judicial Committee. In the course of the argument Lord 
Macnaghten is reported to have asked whether there was апу 
authority for such a proposition, and in spite of the reliance 
placed on Kearley v. Thomson?, their Lordships have held that 
‘this is obviously not the law’, and that the transferor is nevertheless 
entitled to recover. “The purpose of the fraud having not only 
not been effected but absolutely defeated," their Lordships say, 
“there is nothing to prevent the plaintiff from *** recovering 
possession of his property." 

For an elaborate review of the authorities on the point, 
reference may be made to Fadunath Poddar v. Rup l Lal Poddar”. 





1. (1890) 24 Q. B. D. 742. 3. 18 M. L. J. R. 277. 
$. (1876)1 Q B. D. 291. 4. (1870) L. B. 9 Eq. 475. 
5. (1884) 26 Oh. D. 616. 6, 905) L L. R. 29 M. 72 


7, (1906) I. L. R. 38 C. 967 
4 


A 
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Nadiar Chand Shaha v. Wood.—I. L. R. 35 C. 194.— 
We are unable to agree with some of the observations in the 
judgment of the learned Judges. The view taken by the Madras 
High Court in Pertannan Chetti v.eSouth Indian Railway Com- 
fany? was based upon the decision of the Calcutta High Court 
in the Secretary of State for India v. Dip Chand Poddar? and has 
been followed by the Allahabad High Court in G. Z. P. Ratlway 
Co. v. Chandra Bat. It is difficuk to understand how the 
learned Judges rely on the Allahabad and the earlier Calcutta case 
as supporting the dissent from the view of the Madras High Court 
as to the interpretation of S. 140 of the Indian Railways Act. 
The case of the East Indtan Railway Co. v. S'eththal Ramanand* 
seems to us to have little bearing on the question, asthat decision 
turned on the non-compliance with the provisions of S. 77 of the Act. 
That the provisions of the Act should be ‘complied with, nobody 
disputes. But the question is, what are the provisions of the Act» 
and how are they to be interpreted ? But for S. 77, even an oral 
communication to some responsible officer of the Company *might 
be a good notice to the Company—see Truman's case." S. 77 
prescribes а wrst#en communication. To whom is it to be address- 
ed? Tothe ‘Railway Administration’ which is defined in S. 3 
as the ‘ Railway Company.’ If this stood alone, there can be no 
doubt that any written communication which, according to general 
principles, will be a notice to the Company would be a sufficient 
compliance with the requirements of the Act. Thus, for instance, 
the Allahabad case, recognises, as much as the Madras decision, 
that a notice served at the office of the Railway Co. in London 
will be good, though this is not included in S. 140. It cannot be 
taken to be the object of S. 140 to impose further requirements #з 
addition to those prescribed by 5. 77. It only provides the manner 
of complying with the requirements of S. 77 and the language is 
clearly enabling or permissive. It does not exclude any other 
manner of service which, according to well-understood principles, 
will amount to a sufficient notice to the ‘Railway Administration’ 
or ‘ Railway Company.’ Only, the section indicateg that for purposes 
of ‘imputed notice’ the Agent is the only officer, notice to whom 
will amount to a notice to the Company. If ‘may’ in the section 





7 1. (1898) I. I, В. 22 M. 137, 2. (1896) I. L. В. 24 О, 308, 
8. (1908) T. L. П. 28 A, 559, 4. (1902) I. L. R. 26 B. 669, 
в, L. В. (1894) 3 Oh 272. 
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is to be understood as ‘imperative’, the obligatory character will 
attach not merely to the erson to whom notice is to be given, but 
also to the manner. But it seems to us that it would be preposterous 
to contend with reference to (1. (c) df the section that if the letter 
be posted unregistered, it would be no notice though the Agent 
should admit actual receipt of it. (Cf. Morris v. Pricher.") We 
think that the true construction of S. 140 is that the onus which 
ordinarily lieson the claimant of proving notice to the Company is 
sufficiently discharged by proving that he has complied with the 
requirements of the section—see the second part of S. 142, S. go of 
the Indian Companies Act 1882 and S. 27 of the General Clauses 
Act, 1897. Thé section does not preclude him from showing that 
the notice, though otherwise addressed, directed or despatched has, 
nevertheless, actually reached the Agent or the Company. The 
Appellate Court in the Eas? India Railway Co. у. Fethmal Rama- 
nand? only decided that knowledge however derived is not a notice 
within the meaning of the Act and that a communication by the 
В.В. &°С.1. Railway was nota notice by the claimant. And in 
The Secretary of State v. Dip Chand Poddar? the learned Judges 
expressly say that the objection as to notice “ will be sufficiently 
met if itis shown that the notice served on the Traffic Super- 
intendent reached the Manager.” 


Ajudhi v. Kunjal.—I. L. R. 30 A. 123.—The decision in 
this case is directly opposed to that of the Madras High Court in 
Gopalla v. Paramma* (see also Sethu v. Nayana”) but the Madras 
case is not noticed in the judgment of the learned Judges. Read- 
ing Arts. 74 and 75 of the Limitation Act together, it seems to 
пз that there is much to be said in favour of the distinction 
taken in the judgment under notice between cases where the suit 
is for the whole and those where it isonly for instalments. 
Without accepting the distinction drawn in the Allahabad deci- 
sions with reference to the language of the documents, between 
cases in which the right to sue for the whole on default is optsonat 
with the creditor and those in which it seems to be the only 
course left to the creditor, it has now been laid down by all the 
other High Courts that in nearly all cases of instalment bonds 

1. (1868) І, R. 4 C.P. 417. 2, (1902) I. L. В. 26 В. 669. 


8. (1896) I. L. Б. 24 С. 806. 4, (1884) 1. L, R. 7 M, 583. 
5. (1884) l. L. R. 7 M. р. 577. 


ГА 
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any particular default and that in that case the starting point 
under Art. 75 for any suit consequent upon a later default will be 
the later and not the first default. What then amounts toa 
waiver? In spite of the obsetvationg in Баду: v. Sakharam! we 
may now take it as fairly settled that the payment and accept- 
ance of an overdue instalment will generally be regarded as 
amounting to a waiver of the default—see Kashiram v. Pandu.* 
But it appears to us that the Courts*in India have overlooked 
the fact that there may be other circumstances from whicha 
waiver may b.~ inferred quite as well. We do not dispute the 
proposition that mere forbearance to sue does not amount toa 
waiver. Buta waiver need not always bea dtl@teral act. Апу 
act on the part of the creditor, after knowledge of the default, 
indicating a clear election to regard the instalment arrangement 
as stillin force is sufficient evidence to support an inference of 
waiver. A suit by the creditor for an tnstalment and not for the 
whole, in spite of the default, is such an act, and such a suit will 
fall under Art. 74 and not Art. 75 of the Limitation Att. To 
take an analogy from the law of Landlord and Tenant, voluntary 
payment and acceptance of rent accruing due after a forfeiture is 
not the only kind of implied waiver of the forfeiture. A recovery 
of rent tn 1nvilum, as by distress or a suit for rent.accruing due 
after the forfeiture, has been held to amount to a waiver of the 
forfeiture—see Grimwood v. Moss;3 Dendy v. Necholl.* It is only 
where the suit is for the whole amount that Art. 75 would seem to 
apply. 

Firoji Begam v. Abdul Latif Khan.—I. L. К. 30 A. 
143.— This is a hard case and we are not sure that it is good law 
either. The reasoning of Lekka v. Bhauna® is not very convinc- 
ing. It is to be regretted that the new Code has not adopted 
the suggestion ofthe learned Judges that in respectof orders 
under S. 549 also, a provision analogous to that contained in the 
second paragraph of S. 381 might be made and a right of appeal 
given. The New Code has provided an appeal even in respect of 
orders under S. 136 [now Order XI, r. 21, of the New Code], 
Cf. Maharajadura? v. Mehta." Among orders which have the 
effect of finally terminating a suit or appeal, security orders in 


1. (1892) I. L. В, 17 B. at p. 659. 3. (1902) LL.R. 27 B 1. (Е.В). 
3. (1872) L. R. 7 О. P. 860. 4. (1858) 4 О. B. Nu B. 876. 
Б. (1895) І. L В. 18 A. 101, 6. (1894) L. L. В. 19 B. 807, 
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appeal are, we think, the only class in respect of which there is no , 
further remedy—either by way of appeal or by an application to 
set them aside. Having regard to the other orders specified in 
Order XLIII, Rule (1) we dq not feél certain that the legislature 
deliberately intended that there should be no appeal in this parti- 
cular case. 


Dakshina Moorthy Pillai v. The Municipal Council 
of Trichinepoly.—I. L. R. 31 M. :i57.— The point raised in 
this case is, we are glad to see, set at rest for the future by an 
express provision in the new Code. The definition of * decree ? 
specifically excludes orders of dismissal for default. No appeal 
will therefore Ile from them. An application for restoration is 
the only remedy and there is, as before, an appeal against an order 
rejecting it. 


SUMMARY OF ENGLISH CASES. 


Cox Moore v. Peruvian Corporation, Limited. 
° [1908] 1 Ch. бол. 

Company—Floating charge—Spect fic charge wiih priority, if 
precluded. 

The question in the case was whethen as a rule of law it 
was within the power of the respondent Company after having 
created a floating charge over its assets, to create a specific charge 
over a portion of its assets taking rank in precedence to the float. 
ing charge. 

Held:—Following the observations of Fessel M. R. in In Re 
Colonial Trusts Corporation? that it was within its power to do 
so, and that also the rule (if any) that a Company after creating a 
floating charge could not create a specific charge except in the 
course of its ordinary business applied only to trading Companies. 
In this case, the Court also declined to assume without evidence 


that what the Company was proposing to do was not-in the 
ordinary course of its business. 


Jones v. Pritchard. [1908] 1 Ch. 630. 


Party-wall—Grant of a divided motety—Easements imphied— 
Absence of negligence—No liability for nuisance. 
1. 15 Oh. D. 465, 472. 
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If a man grants a divided moiety of an outside wall of his own 
house with the intention of making such wall a party-wall be- 
tween such house and an adjoining house to be built by the grantee 
the law will imply the grant’ and reservation in favour of the 
grantor and grantee, réspectively of such easements as may be: 
necessary to carry out what was the common intention of the par- 
ties with regard to the user of the wall. Subject to the easements 
of which the grant or reservation will be so implied ,either party 
may deal with his moiety in any manner he pleases, and so long 
as he uses the wallonly for the contemplated purposes and is 
guilty of no negligence or want of reasonable care and precaution, 
he is not liable for any nuisance or inconveniencé occasioned by 
such user. In this case the party-wall had flues and fire places 
on both sides, and had originally belonged to the plaintiff's pre- 
decessor in title who had made a grant of a divided half of it to 


е defendant's predecessor in title when he was about to build a 


house on an adjoining site. By reason of the cracks that developed 
in the masonary work surrounding the defendant's пез, smoke 
found its way into plaintiff's dining room and did damage. "The 
cracks were caused by a subsidencein the defendant's house, but 
the cause of the subsidence was undetermined and there was no: 
evidence of negligence on the part of the defendant. Applying the 
principle above stated, the defendant was held not liable for the 
damage. 


Leschallas v. Woolf. [1998] т Ch. 641. 


Landlord and tenant—Surrender—Right to remove fixtures— 
Sub-lessee’s right. | 

This was an action to restrain the defendant (a tenant) from 
removiug certain fixtures. The defendant was originally a sub- 
lessee оп the premises. The fixtures had been placed by him 
when he was a sub-lessee. ‘The lease contained a covenant to 
deliver up the premises with all the fixtures thereupon at the 
termination of the lease and the sub-lessee had notice of it. The 
defendant’s lessors (the lessees) agreed to surrender their holding 
to the plaintiffs (of which agreement there was evidence that the 
defendant knew and was a consenting party) and to get rid of 
the sub-tenaucy gave hh notice to quit. However, before the 
time mentioned in the notice expired, by an agreement with the 
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plaintiffs the defendant became a tenant of the plaintiffs. In that 
agreement there was, however, not a wordasto fixtures. After this 
agreement, but before the date fixed for the commencement of the 
new tenancy, the lessees surrendered their holding in pursuance 
of their agreement. Subsequently when the plaintiffs served a 
notice to quit on the defendant the defendant claimed to remove 
the fixtures which he had placed on the premises when a sub- 
lessee. . 


Held:—He was not so entitled. In so holding the Court laid 
down the following propositions of law—(i) The lessee's covenant 
to deliver is binding as against the sub-lessee. (ii) A tenant 
who contracts forthe surrender of his lease to his landlord, 
is in the same position as if he had contracted to sell the lease 
and cannot as against the surrenderee, any more than he could 
against a purchaser, remove fixtures which were upon the free-hold 
at the date of the contract. (iii) A contract to surrender is a 
contract to surrender free of sub-tenancies, and a sub-lessee who 
consents to such surrender is precluded, even if otherwise he was 
not precluded, from removing the fixtures placed by him upon the 
premises. (iv) The tenant loses his right: to remove the fixtures 
even when he surrenders the lease in order that a new lease may 
be granted if he fails to make any stipulation to the contrary. 
The premises prema facte include fixtures and the subject of the 
new lease is prima facie what is surrendered inorder to be 
redemised. 


Markham v. Paget. [1908] 1 Ch. 697. 


Landlord and tenant—Im plied covenant for quíel enjoyment 
Derogation from grant. 

In 1895, one Paget entered into an agreement of lease with a 
Mining Company together with the usual power of working. In 
1896 Paget died, having appointed the defendants trustees and 
executors. In 1901, the Paget trusteescarried out the agreement by 
two contemporaneous documents, one a lease to certain “ demising 
trustees " on trust to grant a specific mining lease, and another a 
mining lease by the demising trustees. The lease contained a 
clause that in case of reasonable apprehension of subsidence, the 
Company might without paying, allow, with the consent of the 
demising trustees, certain amount of coal for ` süpport. In 1904, 
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there was a lease by the defendants in favour of the plaintiff, the 
defendants reserving full power to work the mines but not to let 
down the surface. Subsequently there was apprehension of serious 
damage, but the demising trüstees mefused to sanction coal being 
left for support without payment. The coal was worked and 
subsidence resulted with injury to the plaintiff. 'The plaintiff 
claimed damages both on the ground of derogation from grant and 
for breach of implied contract for quieteenjoyment. , 


Held —overruling the contention that the Company claimed 
through the testator and not the defendants—that the defendants 
were liable to the plaintiff on both the grounds, The right to 
work the mines did not include the right to let down the surface. 
Reviewing the authorities as'to the scope of implied covenant 
for quiet enjoyment .Swifen Eady J. considered that prior to 
Jones v. Lavington* implied contract for quiet enjoyment ex- 
tended to а lawful interruption by title paramount during the 


continuance of the estate. 
. 


In re Freeman—Shilton v. Freeman. {1908] 1 Ch. 720. 

Charity —Bequest to Chartty Organssation Soctety—Construc- 
tion. 

A testator gave the residue of his estate to the treasurers 
for the time being of the Charity Organisation Society in London 
upon trust to retain r/roth of the annual income for the society 
and to divide and pay the residue of the income to such other 
society or societies as shall, inthe opinion of the governing body, be 
most in neediof help besides ful filling the standard of good manage- 
ment, efficiency and economy of such Charity Organisation Society. 
The question was whether gift of the residue of the income 
was good asa valid charitable gift. The Charity Organisation 
Society was admittedly a society for the relief of the poor. Held: 
the general principle being '' that you must find either by express 
words or by necessary implication tbat the testator did intend the 
residue to be devoted to charities and if so you are entitled and 
indeed bound to qualify the generality of certain words which, in 
the absence of any such purpose, would include bequests both chari- 
table and non-charitable,” in the absence of words iadicating 
such general intention, their Lordships held against the gift. 
Their Lordships could not infer such an intention from the mere 

1. (1903) І. К. B. 25, 
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fact that the trust was a charity or from the fact that the 
standard of efficiency was to be that of the Charity Organisation 
Society in the absence of anything to show that the particular 
standard of management didinvolvé the relief of the poor according 
to the meaning given to those words by the society’s rules and 
known to the testator. 


Nash v. Inman. [1908] 2 K. B. т. (C. A.) 

Infani—Supply of necessaries to—Sutt for—Onus of proof. 

In an action for price of goods supplied to an infant “ the 
plaintiff has to show, first, that the goods were suitable to the 
condition in life of the infant, and secondly, that they were suit- 
able to bis actual requirements at the time, or, in other words, 
that the infant had not, at the time, an adequate supply from 
other sources.” 

West v. Bristol Tramways Co. [1908] 2 К.В. 14. (C. A.) 

Nussance—Laytng tramway under statute—Paving road of 
tramway with creosofed wood—Injury to plaintif from creosote 
fumes —Right of suti. 

The defendants who were authorized by a statute to lay a 
tramway and for that purpose to pave the tram road with wood, 
used creosoted wood, whose fumes injured the plants and shrubs 
of the plaintiff, a neighbouring gardener. Held that the defend- 
ants, apart from any question of negligence, were liable for conse- 
quences of a non-natural user of the land, and that, as the statute 
authorized them to use only wooden pavement, they were bound 
to see that the kind of wooden pavement used was harmless to 
others. 

[Rylands v. Fletcher? followed.] 





Johnson v. Kearley. [1908] 2 K. B. 82. 

Broker—Principal and agent—Agent’s right to indemsty— 
Payment without authortty. 

D (Defendant) asked Р (Plaintiff) a broker, to buy for her 
certain stock. P bought them through the brokers of London 
Stock Exchange who themselves bought the same through a jobber 

1. (1866) L В. 1 Ex. 265 and (1868) L. R. 3 H. І, 880. 
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and added to the jobber’s price some amount for theirtrouble and 
notified the total, calling it ze£, to Р. Р, without getting him- 
self informed of the exact amount added, though he knew that 
there was some addition, and'without informing D of the addi- 
tion, paid for the shares and sued D for the sums paid : 

Held (т) that, “if there existed a,custom on the Stock 
Exchange that in such cases the London brokers could add some- 
thing to the jobber's price by way of rémuneration er profit and 
callit © net? without even disclosing to the other broker what 
that addition was, the principal (2) might be liable even although 
she was ignorant of thecustom" ; (2) that no such custom was 
proved; and (3) that P could not recover even such amount as remain- 
ed after deducting the addition, for, ‘‘ to succeed in this action plain- 
tiff must prove that he has carried out his client's instructions, and 
that the moneys that he has paid for her were paid within the 
authority with which she invested them, and having knowingly 
‘departed from his instructions, he is * * * not entitled to 
succeed at all in this action that he has brought.” 


Per Curtam.— A broker when acting as an agent must faith- 
fully and accurately inform his client what the real transaction is 
that he has made for him, and in default of his doing so he 
cannot recover in an action against him, the keynote of which i, 
that he seeks indemnitv from him for moneys paid for him in 
obedience to his instructions. The implied contract of indemnity 
in the case of principal and agent is that the principal will indem- 
nify the agent against liability incurred by him under the contract 
which he is instructed to make by his principal, but not against 
a payment made by him without authority." 


— — 


The Gramophone and Typewriter, Ltd. v. Stanley. 
[1908] 2 К. B. 89 (C. A.) 

Income-tax—English Company owning all shares tn a German 
Com pany—Control—Separate extstence of German Company —Part 
only of German profits remitted to England—No tax for the rest. 

“ The acquisition of the whole of the shares of a (German) 
corporation by one individual (an English Company) does not 
of itself alter the nature of his relationship to the corporation, 
His de facto control when he possesses 98 per cent. is probably 
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complete from a practical point of view, and although it is, no 
doubt, rendered more complete in theory when he possesses him- 
self of the whole of the shares, it is still of the nature of a control 
exercised by coiporators ovep the corporation, and does not make 
him and the corporation in any sense identical. The directors of 
the corporation do not become his agents. The duties are still 
controlled by the rules and constitution of the corporation itself. 
Nor is this consideration one of theoretical law only. "The fact 
that the whole of the shares of the corporation are held by one 
individual at one moment by no means implies that they will be 
so held at a future time, and the responsibility of the directors and 
officers of the córporation is to the corporation itself whatever be 
its composition at any moment as to number ofcorporators. "This 
(the holding of all the shares) is insufficient in itself to make the 
business of the foreign Company a part of the business of the 
English Company. The shares remain possessions in that foreign 
country. Duty (income tax), therefore, is payable on so much of 
the profits of the German Company as are remitted to the English 
Company by way of profits or dividend, and the sum of £ 15,000 
which unquestionably was not soremitted is not chargeable with 


duty.” 


Arnould & Butler v. Bottomley. [1908] 2. K. B. 151. (C. A.) 
Libel—Fustt fication—No  farttculars —General allegattons of 
fraud—No right to inspect books to fish out. 


« A defendant in a libel action who pleads justification must 
state in his defence or particulars the facts on which he relies to 
prove such justification, and he can obtain discovery (of plaintiff's 
books) only in respect of such facts so stated.” “ As the defen- 
dants by their pleading rely on fraud the particulars must allege 
the fraud distinctly, for * general allegations, however strong may 
be the words in which they are stated, are insufficient even to 
amount to an averment of fraud of which any Court ought to take 
notice. " “ The defendant is not entitled to discovery and ins- 
pection of the plaintiffs books in order to find, if he can, evidence 
of the particular transactions which are not mentioned or even 
referred to in any part of either set of particulars.” 


— 
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Crozier, Stephens and Co. v. Averbach. 
[1908] 2 К. B. 161 (С.А.) 

C. I. Е. contract—Goods not according to sample—Breach at 
foreign port by a foresgner— S urtsdictfon. 

When goods, which are not according to sample, are shipped 
at a foreign port by a foreigner, carrying on business and resident 
abroad, under а C.Z.F. contract to a purchaser in England, the pur- 
chaser becoming theowner thereof and undertaking afl risks from 
the moment of shipping, the breach of not supplying according 
to sample occurs at the foreign port and not in England, że., 
the place of delivery, for the, C.7.F. contract contemplates that the 
seller is to discharge his part of the contract by performance at 
the port of shipping, though the buyer has to perform his part of 
of the contract, #.4., payment at the port of delivery, 

Under such circumstances no suit could lie in England 
against such a foreigner for breach of contract, for the breach 
was out of the jurisdiction. ° 


In re Pope—Ex parte Dicksee. [1908] 2 K. B. 169 (C.A.) 

Bankrupicy Асі 1883 (46 and 47 Vict. C. 52) S. 47—Post- 
nuptial settlemeni—Compromise of matrimonsal offences. 

Held by the Court of Appeal (Buckley L. J. dissenting) that 
a post-nuptial settlement on the wife within two years preceding 
the bankruptcy in compromise of proceedings taken by the wife 
for matrimonial offences, is good as against the trustee in bank- 
ruptcy as the wife was “а purchaser in good faith and for valuable 
consideration ? by surrendering her rights against the husband 
which, if pursued, would have involved the husband in payment 
of costs and alimony, and would have subjected him toa public 
exposure in the Divorce Court. 


Bank of England v. Cutler. [1008] 2 K. B. 208 (C. A.) 

Transfer of stock tn bank—Mtstaken identificatton— For, ged 
transfer—Loss to the bank— Liabilsty of identifier. 

The plaintiff bank, which was under a statutory liability to 
transfer stock whenever required by stock holders, was in the 
habit of transferring stock if transferors were identified by parti- 
cular kinds of persons. The defendant, being one of such persons, 
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mistakenly identified 4 as the owner of certain stocks while B 
was the real owner whose name was forged by 4 in the transfer 
book. The transferee having transferred the stocks to dona fide 
purchasers for value, the bank sustalned loss and sued the defen- 
dant for the same : 

Held by the Court of Appeal (Vanghan Williams L. J. dis- 
senting) that the following acts of the defendant, taken together, 
amounted, on the part of the defendant, to a request to the bank 
to transfer the stock, and made him liable to indemnify the bank:— 
“The drawing up of the ticket (showing the name of the trans- 
feror, the transferee and the thing transferred), the taking it to the 
bank, the payment of 2s. 64. to get the transfer expedited and 
made ready on the same day, the attendanceat the bank with the 
proposed transferor, and the identification of the forger as the 
stockholder.” 


[Starkey v. Bank of England. and SAheffiled Corporation v. 
Barclay? applied.] 

Vaughan Williams L. J.—None of these acts, whether taken 
singly or in the aggregate, constitutes on the defendant's part a 
request to transfer. 'The defendant identified the transferor, 
#.¢., simply “ attested " the transfer, according to the words used 
by the books of the bank ; there was no warranty asto the correct- 
ness of the identity, nor was there any fixed practice that the bank 
acted only on the identification without making independent 
enquiries. The defendant was therefore not liable. 


————— 


Hugzgett v. Miers. [1908] 2 K. B. 278 (C.A.). 

Negligence—Butlding let out in flaís— Common staircase tn 
possession of landlord but ighied at several places by tenants—No 
duty of landlord towards customers of tenants to light staircase. 

A common staircase in a building whose several flats were 
let to various Companies was in the possession of the landlord 
and was lighted by each Company with their gas in places which 
were respectively in front af their landings, each tenant’s servant 
putting out his light in the staircase as soon as his Company’s 
business for the night was closed. The plaintiff, who- was a frequ- 
ent visitor to the office of one of the Companies in the second floor, 

з, (1908) A. б. 114. 2. (1995) A. О, 892, 
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as their canvasser, stayed there one nighta little too long behind 
all others, and came down by the staircase when all the lights in 
front of the second floor and below were put out by the servants 
of all the Companies and fel? down jn the dark: 

Held that the plaintiff had no cause of action against the 
landlord, for the latter did not either expressly or impliedly under- 
take with the tenants to light the staircase, and he was under no 
duty towards a stranger, ¢.g., a custorter of one of the tenants. 

Per Curtam.—'* He who has the use of an easement must 
himself do the necessary repair ” unless the grantor binds himself 
either expressly or by necessary implication. 

[Mer v. Hancock? distinguished.] 





Hamel v. P. & О. S. №. Co. [1908] 2 К. B. 298. 
Ship—Damage to ship necessitating repatr— Unloading cargo 
for repair of ship —No common pertl—No right to contribution for 
general average 2055. • 
A ship with some cargo after starting оп her voyage returned 
into dock for repair, being unfit to proceed further, and for the 
purpose of repair the cargo had to be unloaded: 


Held that as there was по peril common to the ship and the 
cargo likely to involve any general average loss the owner of the 
caigo had no right to any contribution for expenses of unloading 
as if upon general average loss. 


« То make a general average act there must be a common 
peril, and there is no general average contribution without a 
general average act, or an act consequential upon a general 
average act, and so intimately connected with it as to make it 
in substance one continuous act done to relieve the whole venture 
from a common peril. Ifa consequence of a peril of the sea is 
merely to render one part of the venture abortive, merely to render 
the ship unfit to proceed or the cargo unfit to be carried further 
on the voyage, acts done merely to make the ship fit to proceed 
or done merely to make the cargo fit to be carried on the voyage 
are not general average acts and do not afford ground fora 
general average contribution." 








1 (1893) 2 Q. B. 177. 
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Dakhyl v. Tin boncHere. H. L. (Eng.) к. їп 
' [1968] 2. K B 325. Note. 

Personal libel — Fustification —Fatr comment— байк Jor 
Fudge and Fury, к 

In an action for personal libel for calling the plaintiff, (а medi- 
cal practitioner), as ** a quack of the rankest species ” the defendant 
having admitted skill on plaintiff's part in the article complained 
of, the Judgé simply told the Jury that the word quack meant “a 
pretender to skill which the pretender did not possess,” but did 
not point out to them the other meanings of the word, such as, 
“a person who, however skilled, lends himself to medical impos- 
ture" and asked them to find for the plaintiff, if, in their opinio 
the defendant had not established the plea of justification, though 
the defences were justification and also fair comment : 


Held. (1) that there was a misdirection, for the defendant had 
admitted skill on the part of the plaintiff; and the Judge should 
have directed the Jury as to the othe: meanings of the word ‘quack’ ; 
(2) that the Judge should have left to the Jury as te what 
meaning the word ‘quack’ in the circumstances of the case con- 
veyed to the mind of the ordinary reader; (3) that in case the Jury 
found the plea of justification not proved, the Judge should see, as 
a matter of law, “whether the personal attack in any given case 
can reasonally be inferred from the truly stated facts upon which 
it purports to be a comment,” but that “if he should rule that 
this inference is capable of being reasonably drawn, it is for the 
_ Jury to determine whether in that particular case it ought to be 
drawn ;" (4) that the Judge erred in telling the Jury that “unless 
a justification was proved they were bound to find a verdict 
for the plaintiff, and that unless justified that libel is not a fair 
comment and cannot come within the region of fair comment ;” 
and that (5) therefore the defence should have been given an oppor- 
tunity of proving that in case the justification failed, there was 
fair comment in the circumstances of the case. 


Per Curtam.— The plea of fair comment does not arise if the 
plea of justification is made good, nor can it arise unless there is 
ап imputation on a plaintiff. It is precisely where the criticism 
would otherwise be actionable as a libel that the defence of fair 
comment comes in.” 
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М.В. The decision in the above case was followed in Hunt v. 
The Star. Newspaper Co. Lid. whose facts and decision were 
almost similar to those in the above House of Lords case. 
The “ Venture.” (1908) P. 219. (C. A). 
Advance of part of purchase-money—No proof as to on what 
terms the advance was made—Presumption as to gart-ownership. 


Where a person is proved to have advanced a ра of the pur- 
chase money and no counter-evidence is let in as to on what 
terms the same was advanced, the presumption of law is that he 
advanced it to become a part-owner in the thing purchased. 





Levy v. Levy and De Romance. [1908]. P. 256. 
Divorce—Practice — Foreigner co-respondent — Adultery in 
England—Wrtt served out of furisdiction— Furtsdiction. 
The Divorce Court.has no jurisdiction over a foreigner co- 
respondent, resident and domiciled ina foreign country, even if 
the adultery was committed in England. 





Baker v. Baker and Dwyer. [1908] P. 257. 
Dtvorce—Fovetgner co-respondent—Practice. 


Where a co-respondent is a foreigner resident and domiciled 
in a foreign country, and the Divorce Court has, therefore, no juris- 
diction over him, the practice is for the case to proceed without 
citing him as a co-respondent. 


JOTTINGS AND CUTTINGS. 


Translation of documents and Fudge's duty to decide sts correct- 
ness —We think it necessary to draw attention to the habit that 
some judges have, when the translation ofa document put in evi- 
dence in а case is impeached by a litigant, of saying that the Court 
translator’s translation must be accepted unless the objector's 
opponent is prepared to admit the error complained of. We are 
afraid taat Mr. Justice Davar’s charge to the special jury in the 
recent Tilak sedition case was in teality dominated by some 
such view with respect to the errors in translation complained of 
by the accused, though the learned Judge did not in terms say that 

Lec І. (1908) 2 K. B. 803 (О. Aj. mus 
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the Government or Court translator's translation was conclusive. 
We think there is absolutely no foundation for the presumption 
that the Court official's translation must be taken to be correct. 
It is the duty of the Court to,constrife every document placed be- 
fore it,in whatever language it may be, and no judge is justified 
in throwing the responsibility on any paid translator. If the 
official translation is impeached, the Court must judge.as well as 
it can, what the teal meaning of the passage in question is. 
judges are not very rare in this country who find it difficult to 
decide what the correct law is on many points raised before them, 
and it would not do for them to say that, if the subordinate Judge, 
for instance, whése judgment is impeached was not a good law- 
yer, he would not be bolding his office of judge. How is the posi- 
tion more sound that if Mr. X did not know the Telugu language 
well so as to be able to translate every Telugu passage correctly, 
he would not be holding his office of Translator, and ergo his 
translations must be correct. 


e * 9 

The Spectal Fury and the Tilak Sedition Case:—There was 
one ruling of Mr. Justice Davar in the recent Tilak sedition case 
which we are disposed to think could have been improved upon. 
The accused objected to a special jury on the ground tnter айа 
that the members of the special jury were likely to be ignorant of 
Mahrathi and would therefore find difficulty in construing the 
documents which were charged as seditious. The accused repre- 
sented that the translation of the documents which were articles 
on political subjects ina language which is now in a growing 
condition would sometimes be not easy. The learned Judge 
observed that it was the rule in important cases to empanel a 
special jury, and that such a course would be to the advantage of 
the accused himself. We do not suppose that he was not alive 
to the fact that most of the members of a special jury were likely 
to be unacquainted with the language of the offending articles, 
but he apparently thought that this did not matter, though he did 
not base his ruling on the ground that the translation of the 
articles was free from difficulty. We think it would have been 
better if the learned Judge had directed that the jury, whether 
common or special, should be selected from a list of gentlemen 
acquainted with the Mahrathi language. This would be but 
justice to the accused. at 

6 
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Accused’s right to be tried by a jury of his own countrymen or 
otherwise, to dispense with a jury :—1n the Presidency Towns, the 
Indian Law in terms recognises the right ofevery European British 
subject to be tried by a jury; the majority of whom is composed 
of Europeans. ‘Though there is no such provision in the case of 
other classes ot accused, is not the spirit of the law the same and 
would it be wrong on the part of a Judge to refuse an accused а 
common jury, if he asks for it on the ground that then he is likely 
to have a majority of bis own countrymen on the jury? If the 
spirit of the law be different then we think it would be wise on the 
part of the Legislature to give an accused person the right to 
dispense with a jury altogether and to ask for a frial by a Judge 
alone. We may also point out that the present law which enables 
the verdict of the jury, 1u a case where a native Indian is coucer- 
ned,to be overruled by the High Court on a reference by the 
Sessions Judge is hardly fair, and as a European can always 
claim to be tried in a Presidency Town where the verdict of the 
jury is conclusive, however unsatisfactory it may be, fhere is a 
legitimate ground of complaint that a distinction is drawn by the 
law between a European anda Native Indian when it ought 
not to be the case. There isa further anomaly in the law as in 
Mofussil Sessions trials an Indian may claim a jury the majority 
of whom would practically be Indians (S. 275 Criminal Procedure 
Code). 

"P" 

Restitufton of Conjugal Rtghis.—Actions for restitution of 
conjugal rights are fairly common now-a-days, partly because in 
many of them the object of the petitioner is not to obtain resti- 
tution, but to pave the way for divorce proceedings. Consequently 
there have recently been a number of reported cases in which the 
effect of a separation deed containing the usual covenant not to 
sue for restitution has been considered and the learned President 
had laid down the rule that the existence of the deed 15 not to 
be disregarded merely because the other party to the deed does not 
appear and set it up as a bar. It is the province of the Court, he 
said, to ascertain for itself whether the deed is still binding on 
the petitioner. In Turner v. Turner, which was before the Court 
last week, Mr. Justice Bucknell very properly extended this prac- 
tice by insisting,in view of serious allegations that the petitioner 
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had been coerced into executing the deed by her husband, a soli- 
citor, that he should be informed of the matters alleged against 
him, so that he might have a further opportunity to deny the 
allegation and defend the suit, Thesame learned Judge had held 
last year, in another case, that where a wife had been induced to 
sign a deed by a threat, that otherwise the husband would make 
her no allowance for her support and that of her infant child, and 
that she had no independent,advice, she was not to be considered a 
consenting party to the deed. The facts in Turner v. Turner 
were very different, but the petitioner was led to believe that the 
separation was only intended to be temporary, a threat was made 
that 1f she did net sign the deed she would not be allowed to see 
her children, and, as in the earlier case, she had no independent 
advice. On these grounds the learned Judge held once more that 
the petitioner was not a consenting party so as to bind herself 
contractually. The moral of the two cases is that the legal 
advisers of any husband who seeks a formal separation ought, in 
his own énterest, as well as in fairness to the wife, toinduce her to 
consult a solicitor. If this be done, it is unlikely that the deed 
will be executed under circumstances which can lead to its vali- 
dity being impeached, but otherwise it is always liable to repudia- 
tion and attack.— Zhe Law Journal. 
* + 

Portia in the Trial Scene.— The popular notion of PORTIA in 
the ‘Merchant of Venice’ is of an eloquent young advocate, and 
so she is commonly represented in the trialscene. This is wrong, 
as а learned Shakespearean commentator long ago pointed out. 
“In the representation of the scene,” he says, '' pictorially or on 
the stage, it seems never to be remembered that Portia, through- 
out the trial, appears asa judge, not an advocate, and that her 
proper place, therefore, is on the judgment seat rather than on the 
floor of the Court in front of the stage.” In Mr. TREE'S pre- 
sentation of the piece this view has been adopted, and PORTIA 
appears on the Bench, beside, but a little below, the Duke. Ona 
careful perusal of the scene it is plain thht PorTta’s true position 
is that of a legal assessor to the Court, occupying much the same 
relation to the Duke as the Recorder of London does to-day to the 
Lord Mayor. BELLARIO, the.learned doctor, has been sent for, as the 
Duke exptessly says ‘to determine’ the law аз tothe bond. PORTIA 
сошев in his place, reinforced with his opinion. She takes up at 
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once the hearing of the case. Each side treatsher asa judge. 
SHYLOCK calls her ‘a wise young judge, and urges her to 
© proceed to judgment) BassAnio implores her: ‘ Wrest once the 
law to your authority,’ which could only mean judicial autho- 
tity. Itis PORTIA, and not the Duke, who delivers the judgment 
of the Court: ‘The Court awards it and the law doth give it.’ 
This view of legal assessor is quite consonant with our own early 
history. The Norman kings adminigtered justice in their own 
person, now at Westminster, now at Winchester, now at York. 
The judge, as we understand the term to-day, was at first merely 
a legal assessor to the King, sitting beside him, as an expert, to 
advise him as to the law. By degrees, as the business of the 
Courts increased and law grew more technical, the King with- 
drew himself from the actual administration of justice, and 
delegated his functions to his judge, just as the Duke in the play 
delegates the law of the case to Portia.—The Law Fournal. 

* ж 

е tn Criminal Proceedings.—At Corwen, Мау 17, in 

the course of proceedings for driving motor-cars at excessive 
speed, the Chairman of the Justices asked a police witness to 
produce his note-book. The solicitor for the defence was allowed 
to look at the book, and claimed the right to examine the whole 
of the book, insisting that it was his right as an advocate, since 
the book had been put in. The book at best could only be used 
to refresh the memory of the witness by reference to entries made 
relating to the case under trial, and the production of such a book 
does not entitletheopposing advocate to examine any entries except 
those vouched as refreshing the memory. Itis every-day practice 
to have discovery of parts of a book, sealing up the rest, and no 
right exists to unseal the rest оп inspection without ап order of 
the Court. Itis peculiarly inexpedient to allow a roving inquiry 
through a police officer's note-book, which may contain notes as to 
many matters which the officer is bound not to disclose except to 
his official superiors.—Z?:4. 

* 

+ = 

Union Society of London.—Lord-Justice Vaughan Willams, 

in responding, spoke with pleasure of the removal of the arrears 
from the Court of Appeal. He thought that the credit was due 
first of all to Lord Loreburn, as, owing to his action, three 
Courts of Appeal sat in Micheelmas Term ; and secondly, to those 
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Judges—Lord Z/a/sóury, the Lord Chief Justice, Sir Gorell 
Barnes and Mr. Justice Bigham, who had assisted in arriving at 
the wonderful result which had been achieved. He felt some- 
times that as a Judge he was called проп to consider whether опе 
ought not to depart from the old principles, whether of common 
law or of equity, which they had been accustomed fora great 
many years tolook upon as a sort of bulwark of justice, and he 
confessed that he found it difficult occasionally to adapt himself 
to the changing spirit of the times'and to accept new bulwarks of 
justice; but one had to do it. It was idle to pretend that even 
principles of law were absolutely permanent. ‘The legislature had 
not regarded some of the old principles as having quite the same 
force that they had in the old days. In these circumstances he 
thoughtit well that Judges should adapt themselves to the 
progress of the times and of ethics, even to propositions which in 
the old days were looked upon as very terrible, and which had nol 
occurred to the older men who lived in times when a very much 
smalleg per centage of the people were educated. They had begun 
to see that those who felt the pinches of the shoe had a right to 
express their opinion, and that that opinion was worthy of a great 
deal of consideration. 

Lord Justice Kennedy, in proposing ‘the Bar,’ said that the 
Bar, whatever changes there might be in the spirit of the law, was 
an institution which was unchangeable in its loyalty to great and 
wholesome traditions. It was very desirable that in the future, 
as in the past, the profession of the Bar should be exercised only 
by those who had a real and personal training in the pursuits and 
in the studies of the Bar. He ventured to assert that the Bar 
should press for the improvement of the system of its education, 
and should insist upon its members having a practical training in 
the profession, instead of merely seeking to claim its social honor 
and the esteem of the lay public by the mere passing of examina- 
tions. It should press for the necessity of acquiring in barristers’ 
chambers an acquaintance with the real work of the profession, not 
merely from its studious or literary side, but in its association with 
those who were engaged in the great work of the ‘profession, so 
that. those who came to the Bar might learn in that way the 
traditions which, whether on circuit or in London, made the pro- 
fession what it had been in in the opinion of the country at large. 
He could not help thinkiug that a way would be found by which 
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students should be, he was almost going to say obliged, but should 
certainly be enabled, to go through a course of practical training, 
for whether they passed to the Bar through the studentship of an 
Inn of Court, or through the professign of a solicitor, it was most 
important that they should be, at least for a time, in the position 
of learning alike the traditions and the wisdom of the law in the 
chambers of those who were enabled to give them counsel and 
advice, both as honorable men andas leagned lawyers. He thought 
much depended at the present moment, when the Bar was being 
sought by those who, one could not help thinking, were in many 
cases influenced not by the hope of practical acquaintance with the 
profession, but by the prospect of appointments, or the prospect 
of what one might call the advantages of a bartister’s position, 
upon the need that they should pass through that practical 
apprenticeship which ought to lead not only to their being good 
lawyers, but good comrades in a profession in which comradeship 
stood first.— The Law Fournal. * 


* = 


The Fudges and the King’s Birthday.—While we are heartily 
in sympathy with expressions of loyalty to the Throne, we 
find it difficult to understand why it should be deemed proper to 
celebrate the King’s birthday at the Royal Courts of Justice by the 
cessation of judicial work. This form of celebration, which is 
quite of recent origin, has not the example of other public depart- 
ments to commend it. If the Legislature does not regard it as 
necessary to celebrate the occasion by ceasing to legislate, why 
should the judges thick it essential to display their loyalty by 
ceasing to administer the law? The late Lord Colertdge was 
wont to remark that the King’s birthday could be best observed 
in the Courts by the administration of the King’s justice ; and the 
saying is none the less true because he who uttered it was not in- 
variably distinguished by a scrupulous devotion to his duties on 
less conspicuous days. The judges, instead of absenting them- 
selves from the Courts, might fittingly celebrate the King’s 
birthday by sitting in their full State robes. An additional reason 
for regretting the present form of celebration is always to be found 
in the empty Courts on the day following the King’s birthday. 
Mr. Justice Sutéton—‘faithtul among the faithless he'— was the 
only King's Bench Judge who deemed it necessary to perform his 
judicial duties last Saturday. —— ,*, 
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Humour of the Law for missed meals. —Samuel Davis, Coust 
Stenographer of the Second Circuit, says, that an Irishman who 
several years ago tried to engage tbe legal services of his father, 
had the oddest ground foy a law-suit he has ever heard of. 
The Irishman wanted to sue his landlady for $ 15. He ex- 
plained that he made a contract to pay het $ 3 a week for board 
but she was to deduct 25 cents for every meal he missed, $ 5- 
25 worth of meals each жеек, for which his contract required 
him to pay only $3, so that by staying away he made $ 2- 
25 clear. The landlady refused to pay him his profits and he 
wanted Mr. Davis to bring suit against her for him. “ Father 
laughed at him a bit," Mr. Davis says, ‘and he got indignant.” 
* А contharact is a contharact," said Pat, “and she ought to be 
made to live up to hern justas wellas me to mine." There 
were several other lawyers in town, and some of them were pretty 
hard up for cases, but I don't know of anybody that took that 
one after father turned it down.— West Virginta Bar. 

е — 

A story is going the round of the North Eastern Circuit : 
which deserves (says Ze Globe) a larger circulation. A man was 
being tried before Mr. Justice Phillimore, at the Leeds Assizes, 
for causing the death of his wife. ‘ Did you say to your wife, 
‘Tf you don’t well take care you will repent of it’? the 
prisoner was asked. ‘‘ No І could not have said that. I don't 
use that word I don’t use that word,” he replied. “І sup- 
pose,” interposed Justice Phillimore, ‘‘it is the word beginning 
with —— that you do not use.” “ Oh, no,” answered the prisoner, 
"Ido use that word. It isthe word ‘repent’ that I don't use.” 
—The Law Students Fournal. 


CONTEMPORARY LEGAL LITERATURE. 


The Central Law Sournal of 15th May contains an interest- 
ing article on the origin, history, use and abuse of the phrase 
res tpsa loquitur. 








At the invitation of the American Bar Association an Ame- 
rican lawyer writes in the May number of the Green Bag an in- 
teresting article on “А Code of Legal Ethics" at the end of 
which he gives a dozen canons which, though not new, are well 
worth studying. 
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A learned article in the May-June number of the American 
Law Review headed“Due process of Law and Constructive Crimes" 
deprecates judicial legislation of crimes under pretence of inter- 
pretation of statutes, prohibitive in, their nature, ambiguous in 
the definition of crime, or utterly wanting in such definition, and 
concludes as follows :—'*It follows from the fact that justice can 
only deal with material factors that an offence to be real and not 
merely constructive must be conditioned upon a demonstrable and 
ascertained material injury, or an imminent danger of such, the 
existence of which danger is determined by the known laws of 
physical universe. Our Constitution, both in its guarantee of 
freedom of speech and press, and in its guarantee of due process 
of law (as we now understand the law) precludes the construction 
of mere psychologic crimes. THe offences which are based only 
upon ideas, expressed or otherwise, such as constructive treason, . 
witch-craft, and heresy, either religious or ethical, and all kindied 
psychologic or other constructive crimes, are prohibited, The very 
nature of ¢he law, whose supremacy and processes our Constitution 
guarantees, is such that American legislators cannot be permitted 
to predicate crime upon mere psychologic factors.” The article 
is well worth perusal, especially here in India, at the present day, 
when deportation without any formal trial for imaginary and 
unpublished offences and legislation based upon sedition-phobia 
which declares criminal, acts till now regarded as legal, seem to 
be the order of the day. 


A learned writer in the Harvard Law Review (May, 1908) 
truly observes:—'' The doctrine against the clog on the equity of 
redemption seems one of the striking examples of the great truth 
that the ethical standard of our law is often higher than the 
average morality of the commerical community.” ‘The law on the 
subject, like that relating to the Equity of Redemption itself in an 
earlier period, is an interference, on grounds of public policy, with 
the right of parties toa mortgage to agree as they please. “Once 
a mortgage, always a mortgage, and nothing but a mortgage” is 
the maxim of the law, whatever the parties may choose to sti- 
pulate. Lenders often cast about for devices to secure the 
ultimate extinction of the tight of redemption and the acquisition 
of the mortgaged estate by themselves. "These devices have been 
effectually thwarted by the law. Attempts to resric/ the equity 
of redemption have likewise been held void. Courts have also 
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refused to give effect to stipulations tn fhe mortgage deed that 
the mortgagee may purchase the interest of the mortgagor on such 
terms as are therein agreed —Samuel v. Farrah Timber Corpora- 
tion.* If, however, the morgage transaction leaves the mortgagor 
unfettered in respect of his eguéty of redemptson, subsequent 
and even contemporaneous but independent transactions between 
the mortgagor and the mortgagee in respect of the equity of re- 
demption are judged by principles well known in other branches 
of the law. ' The law, no doubt, looks at them witha suspicious 
eye, but they are not forbidden, if fairly and honestly entered 
into—see Reeve v. Ltsie.? 


The law as to collateral advantages or by-agreements is 
more complicated. Much ofthis branch of the law has been 
settled by the decisions of the House of Lords in Noakes & Co., 
v. R5? and Bradley v. Carret.* The equity of redemption is 
protected as much from being zsdirec]y fettered as from direct 
clogging. 'The debtor must be at liberty to repay the money 
when ж falls due or whenever he pleases, and on such repayment 
he must emerge from the transaction as free in his ownership as 
he was before. This is the real test, and not the one sometimes 
stated, vtz., whether during the currency of the mortgage, the 
mortgagor is subjected to various burdens. А collateral bargain 
may be unconscionable, and on that ground unenforceable. But 
apart from that, the mere fact of some collateral advantage is not, 
according to modern authorities, fatal in itself, unless it can be 
shown to be a fetter upon the equity of redemption as well—Biggs 
v. Hoddinott.” 

An article in the Harvard Law Review for June, 1908, dis- 
cusses some points relating to warranty in the Law of Sales. The 
principal question always is, what statements make a seller liable 
for the character or quality of the goods sold. The early law 
gave effect only to express warranties, and sometimes the use of 
the word “warrant” ог of other equally direct and positive 
language was considered necessary. The law of implied warranties 
was a later development that grew up first in connection with 
affirmations of title, and then with reference to warranty of 
quality also. 
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The learned writer draws prominent attention to the fact that 
at the outset the action on a warranty was conceived of as an action 
of tort based on deceit. Though later the action was declared 
tn assumfst? and has now come to be tontractual, light is thrown 
on many questions in the present law by considering that the 
action of warranty may be sound in tort rather than in contract. 
The author illustrates this by reference to the rules relating among 
others to (г) the zz/eméom to warrant; (2) the restriction of war- 
ranties in the older cases to existing facts as distinguished from 
undertakings as to future conditions ; (3. uon-warranty in respect 
of ‘obvious defects’; (4) the admission of parol evidence as to 
warranties in spite of the existence of a written contract of sale— 
see De Lassalle v. Guildford ;® (5) the effect of statements made 
previously to the bargain which cannot he regarded as part of the 
contract of sale. 


Some cases require an ‘intention to warrant’ on the part of 
the seller; but this is not an intent to contract, but an ir&ent to 
make a statement as matter of fact rather than as matter ol 
opinion. The tendency of the best modern authorities is, how- 
ever, stated to be to avoid the use ofthe word ‘intent’ in this 
connection. ‘The gist of the action on warranty is the affirmation 
of the seller inducing the sale ; the seller's knowledge is immaterial, 
nor is any fraudulent intent necessary. Ап affirmation or repre- 
sentation that cannot in any sense be regarded as contractual may, 
nevertheless, form a ground of liability. АП that seems necessary 
is that the affirmation should have been such as to lead а reason- 
able man to believe that a statement of fact was made to induce 
the bargain. The distinction, therefore, is between affirmations of 
fact and statements of opinion. The line is difficult to draw ; and 
the test sometimes stated, vrz., that if the statement is in regard 
to something of which the buyer is ignorant and relies upon the 
seller for information, it would bea warranty, but if the matter 
was опе in regard to which the buyer hadas good opportunity 
as the seller and was as competent (о form a judgment, the 
statement of the seller would beregarded as mere matter of opinion, 
is not complete or conclusive. The continual tendency of the law 
is stated to be to restrict the seller in regard to untruthful puffing 
of his wares. Once the theory of an intention to warrant is got 
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rid of, it is easy to see that even descriptive statements may and 
do constitute a warranty. 


Reliance of the buyer upon the,seller’s statement is ап im- 
portant requirement of the law of warranty, whether viewed from 
the standpoint of tort or of contract. The warranty, however, need 
not be the sole inducement to the buyer to purchase the goods. 
And as a general rule no positive evidence ofreliance by the buyer 
is necessary Other than that the seller’s statements were of a kind 
which naturally would induce the buyer to purchase the goods 
and that he did purchase the goods. But the theory of reliance 1s 
intimately connected with several difficult questions, such as, the 
cases relating to obvious defects, the effects of inspection, actual or 
possible, and the effects of statements made previously or subse- 
quent to the bargain. 


A warranty in general terms is held not to cover defects 
which the buyer must have observed, unless the seller has success- 
fully fsed arts to conceal the defects. Under the contractual 
aspect of the law, there may, however, be express warranties even 
in respect of kuown defects. Statements made long prior to the 
sale may nevertheless operate as an inducement to the sale, and 
may therefore amount to warranties ; but a statement subsequent 
to the sale cannot have any effect unless it can be upheld as а 
separate agreement supported by an independent consideration. 


An article in the Yale Law Journal (May, 1908) gives ап 
interesting resume, both historical and comparative, of ‘Recent 
European Legislation with regard to Compensation for Industrial 
Accidents.’ Having regard to modern industrial conditions, the 
learned writer considers that it 1s not sufficient merely to impose 
a liability on the employer and help the workman as far as possi- 
ble in enforcing it. Following the German precedent, ''it seems 
that the proper function of the State is to organise, either by State 
institutions, or by State supervision, a safe and satisfactory system 
of insurance " for workmen. 


In the same Journal Dr. Sherman, .Assistant Professor of 
Law in the Yale University, gives a brief account of the Roman 
system of legal education. The golden era of classical jurispru- 
dence was the era of private law schools The Roman juris- 
consult not merely answered legal questions, acted in Cotirts and’ 
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drew up proceedings; he wrote on legal subjects and taught law 
as well to' his following of students. The Sabinian and Proculian 
Schools gave instruction after the traditional fashion : ' which 
was to allow young men to be present аз: listeners while the 
jurists gave opinions, and to permit them to see how they conduct- 
ed their law business, occasionally arguing with the pupils but 
rately giving private instruction by means of connected lectures.” 
Later, this practical instruction was supplemented .by teaching 
the students the elements of law or ‘Institutes’ By the third 
century after Christ, Schools of Law had spread over the empire, 
but they had no State support. In the time of Diocletian, State 
recognition was extended to some of them. АЙ enactment of 
Theodosius the Younger(425 A.D.) established a University at 
Constantinople, instituted two Professorships in Law, required 
the Professors to give public lectures, and forbade all other persons 
to do so. Some of the law schools were suppressed by Justinian, 
but those in Rome and Constantinople flourished, and later on, in 
the eleventh century, the law schools at Ravenna also Һерей to 
preserve the traditiou of the legal teaching of the Roman Empire 
until the rise in the rath century of the famous Law School of 
Bologna. 


Under the later empire, legal training no longer followed 
the whim of the particular teacher. Students were obliged to 
study prescribed books in a certain-order. Candidates for admis- 
sion to the bar were required to pass a public examination. 
'The course of study consisted of three years of professional in- 
struction and two additional years of private study. Justinian 
prescribed that the students should be taught irom the Justinian 
law books. He also legislated for the government and discipline 
of the student body. For three centuries prior to Justinian, the 
law student began his labors with two books of Gaius’ Institutes 
and his four books on Wifes Property, Guardianship, Wills and 
Legacies; in the second and third years he took the Praetor’s 
Edict and Ulpian's Commentary thereon, and also read eight 
out of nineteen books of Papinian's answers; in the fourth year 
heread the Answers of Paulus, and in the fifth, the Imperial 
Statutes. Under Justinian’s programme, all students of law were 
required to study the entire Corpus Juris within the five 
years. For the first three years, the Institutes and the first five 
parts of the Digest were to be taken under professional instruction, 
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while the last two years were spent in reading the rest of the 
Digest and the whole Code in private study. 

The course of instruction was 8 ‘concentric.system.’ In the 
first year, the student got a ‘bird’s-eye view of the entire field of 
law; the remaining years he devoted to repeatedly going over 
and reviewing the whole ground, widening and deepening his 
knowledge of law. The student first received a thorough drilling 
in the elenfents and principles of the law, and then followed 
the application, inductively, of what he had previously deduc- 
tively acquired—in other words, he learned how to apply legal 
principles to states of fact. 


To us, just now, the story is not without its lessons. 
BOOK REVIEWS. 

The Indtan Contract Ac! : By Cunningham and Shephard, 
Tenth Edition: Published by the Lawrence Asylum Press, Mount 
Road, Madras: Price Rs. 18-0-0.—It is hardly necessary to say 
anything in praise of a book that has already gone through so 
many as ten editions. Since the last edition, however, other books 
have come into the field, particularly that of Messrs. POLLOCK 
and MULLA. The plan adopted in the book under review is very 
different from that adopted by Messers. POLLOCK and MULLA, and 
this plan has not been deviated from in any way in the present 
edition, ‘The plan appareutly is to collect the cases for the lawyer 
without attempting to criticise them or to discuss the principles 
involved in them in relation to the language of the sections. 
Except in a few instances there is also no attempt to point out the 
difficulty in the language employed in the sections. The recent 
decisions have been noted, but only those that have appeared in 
the authorized reports. ‘here have been important decisions of 
late on some of the sections of the Contract Act which have been 
reported in the unauthorized reports, but, as these have not been 
called to aid, they do not find a place in the book. The decision 
of the Privy Council in Mokori Brbee v. Dharmodas Ghose? that а 
minor’s agreement is void is referred to; but there is no discussion 
as to the effect of this decision. ‘The question whether a minor on 
attaining age can validly ratify ап agreement entered into by him 
during his minority, which lias bécome important since the decision 
(1902) І.І. В: 30 Os p. 539. 
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of the Privy Council, is incidentally referred to without any at- 
tempt at solving it. It is not necessary to remind our readers 
that this question has been ably dealt with by Sir Subrahmanya 
Atyar, J. in Zndran. Ramaswdmt Pandta Thalavar v. Anthappa 
Chettiar and others. 


An Analysts of Williams on the Law of Real Property: By 
A, M. WILSHERE, L.L.B. of Gray’s Inn and the western circuit, 
Barrister at Law, London, Sweet Maxwell Ltd., 3 Chancery Lane 
1908 Demi 8vo pages vii and 135 Price 5 s.— The book, as its 
title and preface indicate, 15 merely an analysis of Williams on 
Real Property which itself has long been a Students’ Text Book on 
Property, but has now been displaced by Mr. Goodeve's work. 
Theauthorrightly sounds in the preface a warning note to the 
students, to whom it is mainly intended, that it is merely a note 
book intended to assist a student who has read the bigger work. 
As it often happens in such cases, however, the book will be used 
asa cram book although the author may never intend it. The 
author, by this work, has only done what a student feading 
Williams’ Real Property should have done. We are of opinion 
that such works as these should not be published as they are 
liable to misuse in the great majority of cases, and lecturers 
especially should not be privy directly or indirectly to anything 
which is likely to serve only as a cram book. 

The Law of Real Property: By А. Е. ТорнАМ, LL. M. of 
Lincolin’s Inn, Barrister-at-Law with test questions for the use of 
students: Ву Е. Poshar Fausset, B. A. LL. B., London, Butter- 
worth & Co., тт & 17, Beli Yard, Temple Bar, Law Publishers: 
Price 12 s. 6 g.—' This is a students’ book on Real Property. It 
gives the outlines of the subject, and is intended to be introductory 
to other bigger books. We trust that the book will be found 
useful by the class of readers for whom it is mainly intended. 


Law of Tender: Bv Свовсе Lucas BxvNoN Harris of 
Gray'sInn and the Oxford Circuit, Barrister at Law, London: 
Butterworth & Co, тт & 12 Bell Yard Temple Bar: Law 
Publishers: Price 21 s.—Specialization in law is growing rapidly 
apace, and this book is a result of this specialization. ‘The law of 
tender is a very small branch of the law. One would have 
doubted whether there was much to be said upon it, much 
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less whether there was anything in it to assume the form of 
a treatise. The present work sufficiently refutes these doubts 
and proves also the importance of the subject The word 
* Tender” has been applied 4n the law to different and distinct 
matters—from the tender in the contract of debt to the tender of 
evidence. The book is, therefore, divided into five parts—the 
first part treating of tender in the contract of debt; the second 
dealing with, the tender of*amends, which is, according to certain 
statutes, a qualified protection to public bodies, etc. ; the third 
part dealing with tender in the contract of sale ; the fourth part 
dealing with tender of contract money, and civil and criminal 
processes ; and the fifth part dealing with certain miscellaneous 
matters, among which is included tender of evidence. The first 


and the third parts are the most important portions of the work. - 


The table of cases shows the remarkable growth of precedents in 
this branch of the law. ‘The learned author states the principles 
governing the subject clearly and concisely. We have no doubt 
the book will be of great use to the members of the profession. 


The Transfer of Property Act: Ву DESAI, B.A., L.L.B.: Price 
Rs. 4, published by Lawyer Office, Girgaon Back Road, Bombay.— 
This is a students’ book. On the Transfer of Property Act there is 
commentary specially adapted for the students, Gour’s book is 
rather voluminous and even Shephard’s book is too much for a 
student and certainly is not written in such a way as to be handled 
by the student. A students’ book is, therefore, a great desidera- 
tum. Mr. Desai’s book purports to supply this want. The com- 
mentaries are brief and arranged in such a way as would appear 
to be helpful to the student. One essential requisite in a book 
like this 1s that the law should be accurately stated and that, as 
far as possible, the law should be enunciated from the principles of 
recent decisions. We cannot say that we are satisfied that Mr. 
Desai has throughout done this. For instance, in page 146 when 
dealing with the question of limitation for enforcing the Vendors 
lien he states that the period is three years under article тїї. He 
relies for this view on two cases vtz., Avuthala v. Dayam- 
ma, Seshachala Natkar v, Varadachartar.? He might have 
added Natesan Chetty v. Soundara Raj Iyengar,’ Subramani 
Ayyar v. Pooran ; but this view, however, is no longer law—see 
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Ramakrishnier v. Subramania Dyer; Muntrunnissa v. Akbhar 
Khan,? which proceeded upon the principle enunciated by the 
Judicial Committee in Webb v. Mucpherson. ‘These two cases are 
referred to by Mr. Desai in hi? appendix. The decisions, however, 
are long prior to 1907. Although the preface mentions a Table of 
Cases we do not find any. We hope, however, the book will be 
found useful by the student and that Mr. Desai will remedy these 
defects in his second edition. ° 
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SETTING ASIDE SALES IN CONTRAVENTION 
OF S. 99 OF THE TRANSFER OF 
PROPERTY ACT. 


The reference to the Full Bench in Ashutosh Stkdar v. Behar: 
Lal: was the result of the decision of the Privy Council in KAzaray 
Mal ve Daim,? and the opinion of the learned Acting Chief. Justice 
is based on the authority of that decision. But their Lordships of 
the Judicial Committee say nothing as to how or whena sale held 
in contravention of S. 99 of the Transfer of Property Act is to be 
set aside. In an elaborate judgment, Justice Mookerjee notices a 
long array of conflicting Indian decisions and, apart from the 
authority of the decision in Khsaray Mal v. Datm, 2 he comes to 
the conclusion that a sale in contravention of 5. 99 is nota 
nullity, but is only voidable. But few of these decisions help to 
solve the further question, how the sale is to be avoided. Having 
regard to the decision of the Judicial Committee in Prosunno 
Kumar Sanyal v. Kali Das * an application, under 5. 244, Civil 
Procedure Code, would seem to be the proper course, whoever the 
purchaser may be— the mortgagee himself or a stranger— Mayan 
Pathutt v. Pakuran *. 


Within what time, then, should such application be made ? 
The Calcutta Full Bench say, before confirmation of the sale, 
unless the applicant proves that owing to fraud or other reasons 
he was kept in ignorance of the sale or confirmation. This is 
also the view indicated in Mayan Pathult v. Pakuran + and acted 








1. (1907) I. І. R. 85 ©. 61. 2, (190t) I. L К. 32 О. 296. 
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on by the Allahabad High Court in Ktshan Lal у. Umrao 
Singh.) — 

It is difficult to see why this limit shonld be fixed. The 
observation that “ the decree*holder«can hardly take up the posi- 
tion that the judgment-debtor is estopped by reason of his 
omission to take objection " applies as much after the confirma- 
tion as before it. Mookerjee J. says ‘If the judgment-debtor was 
aware of the sale and if it has been confirmed with his knowledge, ` 
he must be taken to have been a party to that order’ and Subrah- 
manya Atyar J. in Mayan Pathutt v. Pakuran ? observed * the 
order confirming the sale is final and concludes the appellants 
from seeking the relief to which they would have *been otherwise 
clearly entitled. But the confirmation can be no bar unless there 
isany tule of law requiring the judgment-debtor to take the 
objection before confirmation. An order under S. 312, Civil Proce- 
dure Code, only concludes objections under S. 31r, and there will 
be force in this argument if itis to be held that the contraven- 
tion of S. 99 of the Transfer of Property Act is a mere srregelarsty 
which will be cured by the certificate of sale, especially when а 
stranger purchasing bona fide is concerned. (Cf. Balkrishna v. 
Masuma Вт 3 ; Rewa Mahton v. Ram Kishen Singh*). It would 
obviously be going too far to suggest that when speaking of it as 
‘not a cause of nullity * * * but a cause of irregularity in proce- 
dure only ’ (Khtaray Mal v. Daim *) the Privy Council meant that 
the case fell within S. 311, Civil Procedure Code; and Mookersee 
J. himself holds that ‘the only element which it is necessary for 
the owner of the equity of redemption to prove to obtain a 
reversal of the sale is that S. 99 has been contravened. It is not 
necessary to prove any irregularity or substantial injury as would 
be requisite ina case under 5. 311, Civil Procedure Code? A 
deviation from the law which fer se entitles the judgment-debtor 
to avoid the sale is something more than a mere irregularity, 
though it may not bea cause of nullity. А vorďable transaction 
is, of course, different from one that is word, The transaction is 
good until it isavoided. The fact that under S. 316, Civil Proce- 
dure Code, the title vests in the purchaser from the date of the 
confirmation does not prove that it cannot thereafter be displaced. 





1 (1908) І.І, R. 30 A. 146- 2. (1899) 1. І. B. 22 М, at p. 849" 
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The decision іп Thalers v. Thandora * has the merit of being 
logical. Ifthe judgment-debtor having notice of the sale does 
not object to it as being in contravention of S. gg, it was held, 
he ought not to be allowed t6 set if aside. The learned judges 
of the Calcutta High Court consider that that case went too far ; 
and indeed it would be difficult to reconcile it with the view that 
the sale ts votdable, for this necessarily implies that the sale has 
taken place, whereas the objection, if taken beforeharid, should 
prevent the sale ; and the right of avoidance cannot reasonably be 
confined to cases in which the judgment-debtor has no notice of 
the sale or the sale is held in spite of the objection taken by 
him, í 

The decision of the Allahabad High Court in Madan Makund 
v. Jamna Kanlapuri ? no doubt accords with the view taken by 
the Calcutta Full Bench. In that case, the learned judges say: 
* No doubt the sale was held in violation of the provisions of 
S. 99, but it was the duty of the judgment-debtors to object to 
the sale or to the confirmation of the sale before the sale was 
confirmed. After the sale has been confirmed, as between the 
judgment-debtors and the auction purchasers, the title of the 
latter has become complete and it is по longer open to the * * * 
judgment-debtors to question the title of the defendants on the 
ground that the sale at which they purchased was not authorized 
by law.” In support of this view, the learned judges refer to the 
principle of the decision in Zarachand v. Imdad Husain, ? but 
that was quite a different case. There the objection to the sale 
had been taken and adjudicated on, though erroneously, by the 
Revenue courts which had exclusive jurisdiction in the matter 
and the Civil courts held that they could not go behind those 
orders. 


The decision in Ktshen Lal v. Umrao Singh* merely 
proceeds on the authority of the earlier cases and contains little 
of new or independent reasoning. The decisions of the Madras 
High Court in Muthu v. Karuppan ° and Dharanikota Venkayya 
v. Budharazu Surayya * do not discuss the question of the time 
within which the sale should be set aside. 
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The view that after confirmation the sale cannot be sought 
to be set aside even on grounds that do not fall within S. 311, 
Civil Procedure Code--Art. 166 of the Limitation Act being 
therefore inapplicable—may be based'on one of two grounds :— 

(i) It has sometimes been held that with the confirmation, 
the executing court becomes functus officio and can, therefore, do 
nothing further (see for instance Govind v. Umachurn and the 
dissenting judgment of Ghose J. in Mohendra v. Gopal.?) So far 
asit goes, this restson an intelligible principle. ‘ The nature 
of the proceeding by motion renders it applicable with propriety 
only to a minority of the cases * * * for vacation. Қ а conveyance 
has been executed and the purchaser thereby vested with the 
legal title, it is doubtful whether he can be divested of it by 
motion. If the charge is that the sale ought to be vacated for 
matters not apparent from an inspection of the proceedings, such 
as combination * * * or other species of fraud * * * the better 
opinion is that tue purchaser's title cannot be divested otherwise 
than by an independent suit in equity against him.’ (Freeman 
on Executions, S. 310). With reference toS. 99 of the Transfer of 
Property Act itself many of the cases have held that a sale in 
contravention of it can be set aside only by a suit. But this is 
after alla mere matter of procedure. Whether by suit or by 
motion, it is evident that in spite of the confirmation certain 
questions can subsequently be raised with a view to vacate the sale. 
'The preponderance of authority now in India is in favour of the 
view that all such questions should be brought up by proceedings 
before the executing court. 

(ii) Тһе more important ground is that the order of 
confirmation is * conclusive? between the parties like any other 
adjudication. But conclusive of what ? Only of the questions 
that are brought ир or must be brought up at the hearing; 
‘conclusive that there have been no fatal informalities ог 
irregularities or defects; we think of nothing more. The act 
has relation to mistakes or omissions of the officers of the 
law. (Freeman 304 1 Cf. Ramchhatbar Misr v. Bechu 
Bhagat?) Other questions may be presented at the hearing 
and if they are adjudicated upon, the determination may 





1. (1887) L L. В. 14 C. 679, 2. (1890) I. Т. B. 17 О, 769. 
3. (1885) I. D. R. 7 A. 641. 
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be conclusive; but there can be no comsírucive adjudica- 
tion in respect of them, even when they are not presented. 
“ Courts have sometimes vacated sales because the property sold 
was a homestead and therefore exempt from execution; but we 
apprehend that the question of exemption must ordinarily be 
presented and determined in isome other proceeding." (freeman 
on Executions S. 308). In another place (S. 311) the same learned 
author observes :— ` 

*« Whether the exemption of the property is a proper subject 
of consideration upon motion to confirm an execution sale isa 
question which has been but infrequently considered. If a sale 
may be refused confirmation on the ground that the property sold 
was exempt therefrom, the granting of an order of confirmation 
might involve an adjudication, actual or presumed, that the 
property sold was not exempt from such sale. We think the 
better opinion is, that the right of exemption, where claimed, 
should be left for determination in some subsequent action to 
recover the property sold, or to otherwise determine its title, and 
hence, that the confirmation of the sale of real property does not 
estop its owner from contending, in a subsequent action, that it 
constituted a homestead, and was, therefore, not subject to execu- 
tion sale.” "There is nothing in S. 44 of the author's treatise on 
Void Judicial Sales, inconsistent with these observations. 


Where property though generally subject to execution is 
exempt in the particular case (as under S. 99 of the Transfer of 
Property Act) ‘the sale is not necessarily void, for the defendant 
may either waive or forfeit his right of exemption. In the 
absence of such waiver or forfeiture, the sale of exempt property 
is void’ (Void Judicial Sales, S. 35). It is submitted that the 
ptinciples above set forth, as to the time when the exemption 
should be claimed, apply equally to this class of cases; and a 
waiver cannot be implied from the mere omission to claim the 
exemption before confirmation. Whether there has been a 
waiver or not will depend on the circumstances of each case and a 
‘presumption of waiver cannot be rested on a presumption that 
the right alleged to have been waived was known—Dhanukdhart 
Singh v. Nathuni Sahu 1. Тһе rule that every one is presumed 
to know the Jaw should not be carried too far. 


1. (1907) 6. О.І, J. 62. 
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It is submitted that the outset limit of time is that fixed by Art. 
178 of the Limitation Act (Cf. Bhuban v. Rajah Peary*, Golam 
Ahad. v. Yudishiir? and Debendranath v.Prasanna Kumar?) but 
even within that period the judgthent-debtor may, for several 
reasons, be debarred of his right to have the sale set aside. ‘He 
is bound to act with reasonable diligence and in good faith’ and 
if by unreasonable inaction, he causes the purchaser to change his 
position to his prejudice, an estoppel ‘may arise in favour of the 
latter, And conduct on the part of the judgment-debtor clearly 
amounting to a waiver may put an end to his right to question 
the sale. The right will also be subject to the general rule appli- 
cable to all votdab/e transactions, that the right fo avoid should 
be exercised before innocent third parties acquire any interest in 
the property which may be injuriously affected by the avoidance. 


NOTES OF INDIAN CASES. 


Chatring Moolchand v. К. Н. Whitchurch'—I. L. 
R. 32 B. 208.—In spite of express statutory provisions and a long 
course of decisions on the subject it is far from easy to say what 
exactlyis thelaw in India as to relief against unconscionable 
bargains. As pointed out by the Judicial Committee in Dhanspal 
Das v. Maneshar Bhaksh Singh + itis hardly correct to say that 
in England a Court of Equity could give relief in all cases of hard 
or unconscionable bargains. ‘This jurisdiction of equity has “іп 
modern times, at auy rate, been confined to dealings with expect- 
ant heirs, including the whole class of persons for convenience's 
sake comprehended under that designation" — per Lord Macnaghten 
in Samuel v. Newbold”. So far as transactions with mouey- 
lenders are concerned, the statute of 1900 has created a ‘new 
jurisdiction) The relief given under its provisions ‘is not that 
theretofore administered by Courts of Equity, but differs from it 
in character, nature and extent * * * *, The statute did 
more than extend and widen the character and nature of the 
relief which might hitherto have been granted or increase the 
number of possible plaintiffs for equitable relief., It also extended 
the grounds on which this enlarged relief might be given, (per 

1. (1899) I. L В. 26 C. 326. 2. (1903) 1. L. В. 30 0. 142.. 


| 8. (1907).5 C. L. J. 828, 4. (1906) Т. L. B. 28 A. 570. 
b. (1906) A. C. at p 468. 
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Lord Atkinson, Ibid pp. 476, 477). We have nothing in India 
corresponding to the Money-Lenders Act and the grounds of 
relief are not therefore quite so wide. Under the English Act 
* excessive interest of itself isesufficient to render a contract harsh 
and unconscionable’ and proof of it ‘may of itself therefore be 
sufficient to entitle the debtor to relief’ (per Lord Fames, Ibid 
р. 473). This is certainly not the law in India (Cf. Sundar Koer 
v. Sham Kritshen') and in the case under notice the learned 
Judge rightly says that there must be evidence of undue influence 
as required by S. 16 (of the Contract Act) and that a high rate of 
interest * * is not by itself sufficient evidence of undue 
influence.” Buf having regard tothe pronouncements of the 
Judicial Committee and of the House of Lords we are, however, 
inclined to think that the law in India, as instanced by illustra- 
tion (c) to S. 16 of the Contract Act goes somewhat further than ' 
the recent practice of the Court of Equity in England, in respect 
of the grounds of relief. But it is noteworthy that the end of 
relief għen under S. 19-A is that administered by the Court of 
Equity and not that provided for by tie Money-Lenders Act. The 
court does not ‘mend the bargain ;’ but ‘on the plaintiff sub- 
mitting to do equity by repaying what was justly due, the court 
sets aside the transaction’ (per Lord Macnaghten). In spite of 
the fact that many Indian cases on the point, including those 
decided by the Judicial Committee, have proceeded upon the 
analogy of the English equity cases, we do not think the English 
authorities can safely be depended upon, at any rate after the 
amending Act of 1899. Thus, for instance, the observation of 
Sir William Grant—te., that ‘it is not every bargain which 
distress may induce one man to offer that another is at liberty 
to accept’ (Bowes у. Heafs?)—seems hardly consistent witb the 
principle acted on by the Privy Council in Sundar Koer v. 
Sham Krishen. And in Dhantpal Das. v. Maneshar Bhaksh 
Singh?, the Judicial Committee expressly said that “ the Subordi- 
nate Judge was wrong in deciding the case in accordance with 
what he supposed to be English equitable doctrine. He ought to 
have considered the terms of the amended S. 16 only” (the italics 
are ours). 





1. (1906) 84 О. 150 P. O 2, (1814) 8 V. and B, at p. 119, 
3. (1906) Т. L. R. 28 A. 570. 
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Pramada Nath Roy v. Ramani Kanta Roy.—I. L. R, 
35°C. 331: P.C.—The practice ofimpleading, as defendants, persons 
who are jointly entitled with the plaintiff to bring the suit has 
been criticised by an eminent authority as an irregular and illogical 
procedure, and it was suggested for the consideration of the legis- 
lature that, with certain safeguards as to notice, costs, etc., the 
‘ willing plaintiffs’ should be enabled to sue on behalf of themselves 
and the others entitled jointly with them. The legislature has 
not chosen to adopt the suggestion; and the present decision of 
the highest tribunal recognizes and sanctions the existing practice. 
‘It isa general rule’ say their Lordships of the Judicial Committee, 
‘that a sharer whose co-sharers refuse to join him as plaintiffs can 
bring them into the suit as defendants and sue for the whole rent? 
and the rule is said to be derived from ‘the general principles of 
legal procedure’ (see also Razendro Nath Dutt v. Shaik Mahomed 1). 


Refusal to join as plaintiff is not the only ground that would 
justify such a course. As the Court of Appeal in Luke у. South 
Kensington Hotel Co.? said, * there must be some substantial 
ground for it,’ as when one of several co-trustees has been impli- 
cated in the loss of trust estate sought to be recovered or has in 
any other way prejudiced his right of action or made it an em- 
barassment for him to be made a co-plaintiff(Cf. Магу: Raman 
Маи» v Narayanan*). But‘ you have no right capriciously to 
make persons defendants when they ought to be plaintiffs and 
thus increase the costs of the other defendants.’ (per Fessel М. R.) 


The tendency of recent decisions in India has been in favour 
of allowing even greater latitude; (see Pyart Mohun v. Kedar 
Natht; Birt Singh v. Nawal Singh; Karattoie Edamana v. Unni 
Kannan! ; Peria Karuppan ч. Velayutham? Cf. also Koktlasart 
Dast v. Mohunt Rudranand?) and we think that the decision 
under notice in no wise affects them. The affirmation of the 
right of some of several joint owners or promisees to sue, making 
the rest defendants when they refuse to jorn as plaintifs, does not 
involve the negation of the right in other cases. It may be point- 
ed out that the decision of the Calcutta Full Bench in Pyar: 





1. (1881)L L. R. 8. C. 42 P. C. 2. (1879) І. R. 11 Ch. D. 121. 
8 (1902) I. L. R. 26 M. 461. 4. (1899) І. L. li. 26 C. 409 
5, (1898) I. I. В, 24 A. 926. 6. (1903) Т. L. П. 26 M. 649. 
т. (1906) T. I, R. 29 AT. 802 8. (1906) 5 C. L. J. 597. 
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Mohan Bose v. Kedar Nath Roy * has been referred to in the judg- 
ments under appeal and their Lordships express no disapproval 
of it. Of course it was not necessary for them to do so, but this 
at least shows that no negative “inférence can be drawn from the 
decision. 

Jogendra Nath Sarkar v. Gobinda Chandra Dutt.— 
IL. L. В. 35 C. 364.—In this case the learned Judges follow the view 
of their own, court while in Budrudeen Sahib v. Abdul Rahim 
Sahib? Boddam J. and Munro JJ. have taken a different view, 
relying on the decisions of the Bombay and Madras High 
Courts. We feel bound to say that there must be some limit to 
the theory of *liberal construction’ of S. 244, C. P.C., especially 
whenitinvolves the dismissalofa petition and very often the 
consequent denial of justice, seeing how reluctant courts are to 
exercise—even when that is possible—the discretion supposed to 
vestin them of treating a suit asa petition under S. 244 and 
vic versa. "Тһе ѕаше individual may fll more than one /egal 
capacity ; it is not without a foundation of principle to hold that in 
S. 244, as under S. 13, the identity of parties is a legai identity or 
representation and not merely pAysscal identity or representation. 

SingamsettiSanjivi Kondaya v. Draupadi Bayam- 
ma alias Venkamma.—I. L. К. 31 M. 153.—Bhag want 
Dayal Singh v. Debi Dayal Sahu.—l L. К. 35 C. 420 
(P.C.)—The question whether a suit to set aside a sale made 
by a widow with limited interest under circumstances which 
according to the ultimate finding of the Court render the pur- 
chase-money binding will be liable to be dismissed if the plaint 
does not contain an offer to refund the purchase-money apparently 
raised in the Madras case deserves more careful examination. 
If the reversioner's сазе is that the sale is not binding upon 
him or the reversion as being an excess of the limited powers 
of the widow and the Court holds that the sale is in ex- 
cess of such powers and in consequence not binding upon the 
plaintiff it is only an equity that is given to the defendant 
—the purchaser—that he should be reimbursed the purchase- 
money utilized for the purposes binding on the reversion. One 
can hardly perceive how when a plaintiff seeks to impeach а sale 
he is disentitled to relief merely because he did not effer to do the 





1. (1906) 5 О. L. J. 527. 2, (1908) 1. L. В, ЗІ М, 125. 
2 


268 THE MADRAS LAW JOURNAL, [vor. XVIII. 


equity which the Court may find as between the parties. Such 
an equity will be given to the defendant if he is entitled to it, 
and we cannot ѕпрроѕе that under any system of pleading, 
however highly technical it may bey there can be any such rule of 
pleading as that 'aid down in this case. After all we suppose 
the remark is only by way of obiter. The case referred to by the 
learned judges at p. 155, and from which they quote, is that 
reported Konwar Doorganath Roy у. Ramchunder, Sen.* There 
is apparently some misconception by the learned judges of 
the nature of the suit inthe Privy Council case. The suit 
was, no doubt, a suit to set side an alienation. "The suit 
was опе to recover possession of certain propérty alleged to 
be debutter by setting aside certain alienations made by an 
alleged shebait who is no doubt a widow. The defence of 
the purchasers was that the property was not debutter, and 
even ifit were debutter the alienations were made for pur- 
poses binding upon the idol. In the argument before the Privy 
Councilthe plaintiff relied upon estoppel. He claimed*that as 
the sale deed to the purchasers (respondents) recited the property 
to be debutter the purchasers were estopped from saying that they 
were notso. To this the natural answer was that if it were so 
the plaintiff was equally estopped by the other recitals as the 
admission should be takea as a whole if it were to operate as an 
estoppel, and as the sale was stated to be for the necessary pur- 
poses of the idol and that there was no evidence that the pur- 
chasers did not put entire faith in them that the sales could not 
be impeached. It is to this last answer there was an objection 
raised аз а sort of replication and the remarks of the Judicial 
Committee quoted in the present case under notice were addressed 
in meeting this replication. The plaintiffs replication was that 
in the written statement the purchasers claimed that the money 
was wanted for two purposes, while, according to the sale deed, it 
was wanted for only one purpose. It was with reference to this 
that those observations were made, and, whatever may be the 
true effect of these observations, the decision of the Judicial Com- 
mittee in Bhagwat Dayal Singh у. Debi Dayal Sahu? must be 
takea ргасііс Шу to overrule the view taken in Mutteeram v. 
Gopaul Sahoo? and Muddun Gopal v. Rambuksh.* In this case, 


1. (1876) 2I. A. 62, 65. 2. (1908) I. L. В. 85 C. 420 (Р. О.) 
3. (1878) 11 B. К. 416, 4. (1866) 6 W. Б. 74, 
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the plaintiffs, as pointed out by the High Court (I. L. R. 31 C. 
at p. 447) ‘deliberately chose to rest their cases upon allegations 
of wasteful, extravagant and unnecessary borrowing’ and they 
failed to substantiate these allegations. They never offered to 
repay any portion of the purchase money; but the Judicial Com- 
mittee, nevertheless, gave them a decree for possession upon 
payment of the sum found to be justly due to the alienee. 


The other point in the Calcutta case relates to the alienee'S 
right to interest. His right was affirmed in Phool Chund Гай v. 
Rughoobuns Sahat * but the question was left open in the Madras 
case above referred to. Their Lordships of the Privy Council 
say that ‘as the deeds of sale are not good as such,’ the plaintiff 
is entitled to mesne profits and the alienee to interest—of course 
from the date of the widow’s death. (See Mutteeram у. Gopaul 
Sahoo*). 


SUMMARY OF ENGLISH CASES. 
Speyer Brothers v. Commissioners of Inland Revenue. 
[1908] A. С. 92 (Eng). 
Stamp Act— Document both promissory note and marketable 
security—How chargeable. 


Where a document is by its description chargeable under the 
Stamp Act as a promissory note and is also chargeable under the 
Act as amarketable security, the Crown has a choice whether to 
charge it under the one or the other description, and it may charge 
the higher rate, though it can charge only once. . 


Cohen v. Bailey Worthington.—[1908] A. C. 97 (Eng.) 


Protectors of sethlement—Survivorshtp—Power of appoiniment 
notwithstanding. 

It is clear law that when two persons are appointed protectors 
of a settlement under the Fines and Recoveries Act, with nothing 
more, the consent of the survivor enables the tenant in tail to 
bar the entail. The operation of this rule is not excluded by the 
mere fact that power is given to fill up the number of the group 
constituting the protectors and a desire is expressed that the full 
number should from time to time fill the office. 








1. (1865) 9 W. В. 108. з (1873) ll B. L. B. 410, 
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Sir John Jackson , Ltd. v. Owners ofthe Steamship 
* Blanche." [1908] A. C. 126 (Eng.) 


Char terer—Owner within S. 593» Merchant Shipping Act (57 
& 58 Vie. Cap. бо). 

A charterer to whom a ship is demised is the “owner” of the 
ship within the meaning of S. 503 of the Merchant Shipping 
Act and is entitled to the limitation of liability therein prescribed. 
The policy of the section is to prevent ruinous damages from 
being inflicted upon an innocent principal asa consequence of 
an error of judgment in a difficult and dangerous business by his 
agents in charge of a vessel. Such being the mischief against which 
S. 503 was intended to provide, it is not met by construing the 
word “owners” in the narrow sense of “registered owners.” There- 
fore, the broader interpretation which the word undoubtedly bears 
in many other parts of the Act is to be applied here too. 


North and South Wales Bank v. Irvine 
and Ы 
North and South Wales Bank v. Macbeth. 
[1998] A. C. 137 (Eng.) 

Bills of Exchange Act, S. 7, Sub-S. 3—Fichtiious person— 
Meaning of—-Set off inadmissible. 

Held :—Where a real person draws а cheque designating an 
existing person as the payee, intending also that that person 
should be the payee, the payee is not a fictitious person within 
the meaning of S. 7, Sub-S. 3 of the Bills of Exchange Act. 

It was aiso held that the appellants were not entitled to de- 
duct the amount paid by White to the plaintiff to enable him to 
meet the cheque. There was nothing that could entitle the 
defendants to stand in the shoes of White’s trustees and claim 
against the plaintiff what, in effect, is a set-off arising out of an 
indebtedness, not to themselves, but to White. 

[(1908) І. К. B. 13 affirmed. For facts see 18 M. L. J. 61.] 





Weir v. Crum-Brown, [1908] A. C. 162 (Sc.) 
Gift for the relief of indigent bachelors and widowers—Practs- 
cal sympathy in pursuits of sctence—No uncertainty. 
A gift for the relief of indigent bachelors and widowers who 
have shown practical sympathy in the pursuit of science is not void 
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for uncertainty. All that is required is that the description of the. 
class to be benefitted shall be sufficiently certain to enable men of 
common sense to carry out the expressed wishes of the testator. 
The word ‘ science ” embraces a wide but perfectly ascertainable 
range of subjects. 


Cameron v. Young. |1908] A. C. 176 (Sc.) | 

Lease— Wife and children of tenant—Negligence af landlord 
—Not entitled to damages against landlord for tllness—No cause 
of action. 

The wife and children of a tenant of a dwelling house are not 
entitled to recover damages from the landlord for loss and injury 
through illness caused by the insanitary state of the premises. 
Their case differs entirely from that of a neighbour. He stands 
on his own right. The owner is liable in his case because of thè 
principle * sic utere tuo ut alienum non laedas.” Those within 
the hguse like the wife and children have no right to be there 
except by the license of the owner, given by the owner to the 
person with whom he chooses to contract. They are not parties 
to the contract with the landlord ; he owes no duty to them and, 
therefore, they are not entitled to any damages as against him. 
Their claim, if any, is against the tenant. Otherwise, the liabili- 
ties of the landlord may be indefinitely increased or diminished 
according to the domestic or social relations or tastes of the 
tenant over which the landlord has no control. 


LÀ 
Douglas-Menzies v. Umphelby. [1908] А. C. 224 (P.C.) 
Right of electton—Estates tn Scotland and Ausiralia—Two 
instruments forming one will—Election to take against one— Cannot 
take under the other. 


A testator left two testamentary instruments, one dealing 
with his property in Scotland, the other with his property in 
Australia. Between the two wills, his property was completely 
disposed of. His direction was that the former was to be inter- 
preted according to Scotch Law and the latter according to the 
Law of New South Wales. There were large bequests made to the 
widow in both the wills. But so far as the Scotch will was çon- 
cerned the widow elected to take against the will relying upon 
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her right asa Scotch widow. ‘The question was whether this 
estopped hey from taking under the Australian will. 


Held she was, by her election in respect of the Scotch will. 
Whether a man leaves one testamentary writing or several testa- 
mentary writings, it is the aggregate or the net result that consti- 
tutes the will, or, in other words, the expression of his testamentary 
wishes. And when the law of approbate and reprobate (which 
is the same thing as the doctrine of Election in England) is 
applied, it is this, the net result of the testamentary writings which 
the doctrine protects from invasion. 





The King v Daye. [1908] 2. K. B. 333. 


Subpena duces tecum—Sealed packet containing medical pres- 
cription— Whether packet is a document— Liability to produce. 


A sealed packet containing a medical prescription may be a 
‘document’ and as such liable to production upon a subpenq duces 
lecum upon pain of attachment, even if it had been deposited 
with the witness on terms that it shall not be delivered up except 
with the consent of the depositors. 


Per Darling J.—“I should myself say that any written thing 
capable of being evidence is properly described as a document, 
and that it is immaterial on what the writing may be inscribed.” 


Baker v. Snell. [1908] 24K. B. 352. 
Savage dog— Knowledge of owner—Absolute liability for biting. 
Per Channel J.—An owner of a dog known to him to be 


savage is liable if it bites another even it be through the neglect 
of the keeper. 


Per Sutton J.—' The owner keeps the savage dog, known to him 
to be so, at his peril and is liable for its bite even if it be through 
the wilful act ofa third person * except where the plaintiff by 
his own conduct has brought the injury upon himself." 

[May v. Burdett followed.] 


— ees 





l. (1846) 9 Q B. 101. 
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Joel v. Law Union and Crown Insurance Co. 
[1908] 2. К. B. 431. 


Life Insurancee—Innocent non-disclosure of material facts— 
Voidability of contract — Absence of fraud —Liabilty to refund 
premia. 

Even an innocent non-disclosure of a material fact, the know- 
ledge of which is likely to affect the business, avoids a life-insurance 
contract and where the insured is not guilty of fraud with regard 
to statement of facts forming the basis of the contract, the 
premia paid ought to be refunded before the policy is avoided. 


[Brownlserv. Camplick? followed; Hambrough v. Mutual Life 
Insurance Coy. of New York? doubted.] 


The King v. Dyson. [1908] 2. К. B. 454. (Cr. Ap.) 


Misdtrection to the Fury—Matertal question of fact—Mtscar- 
riage Э/ justice—Criminal Appeal Act (1907) S. 4. 580-5. т, 
7 LEdw. 7, С. 23]—E fect of. 

In a case where the accused was charged with manslaughter 
of achild by inflicting certain injuries it appeared that the injuries 
were caused on two occasions ; (т) more than a year and a day before 
the death, and (2) a month before the death. The Judge having 
directed the Jury that they might find the accused guilty if they 
considered the death to have been caused by the injuries inflicted 
actually a year and a day before the death, the Court of Criminal 
Appeal held that it was d misdirection as the law is “ that no man 
can be convicted of manslaughter where the death does not occur 
within a year and a day afterthe injury was inflicted” and that the 
proper direction to the Jury was ‘‘whether the prisoner accelerated 
the child's death by injuries" inflicted a month before its death, 
as there was clear evidence that the child would even without the 
recent injuries have died of meningitis. 


Held also that the provision inthe Criminal Appeal Act in 

S. 4, Sub-S. 1, that an appeal might he dismissed if there was no 

miscarriage of justice cannot apply to the сазе; for a finding on 
a question of fact, vtz., whether the accused accelerated the death 

was necessary, which the Jury alone could return and the Judges 
1. (1880) 5 A. О, 925, 954. 3. (1895) 721, T. MO — 
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cannot substitute themselves for the Jury, for “the proviso 
is intended to apply to a case in which the evidence is such that 
the Jury must have found the prisoner guilty if they had been 
properly directed” and ‘it does net apply where the evidence 
leaves it in doubt whether they would have so found." 


Bisgood v. Henderson's Transvaal Estate Limited. 
[1908] т Ch. 743 (C. A.) 
Memorandum of Assoctation—Scope of— Corporate object— 
Disirtbutton of assets not a corporate object.—.S. 161, Compantes 
Act 1862 (25 & 26 Vic. & C. 89). 


The defendant company resolved at an, extraordinary 
general meeting that its business should be handed over to a new 
company, each share-holder to get an equal number of shares in 
the new company, each fully paidup £1 share of the,old company, 
however, counting only for 17s. 6d. paid up on each £1 share of the 
new company. It was further provided that such of the members 
as do not accept the arrangement should have the proceeds of the 
sale of the shares allotted to them distributed amongst them 
proportionately to the shares held by them in the old company, 
There was a specific clause in the memorandum of association of 
the company that the sale and distribution of its assets could be 
made without reference to the provisions of S. 16: of the Com- 
panies Act. Held, notwithstanding, that the scheme was ийа 
vires. The reasoning of their Lordships may be stated as follows: 
--'' It is no part of the function of the Memorandum of Association 
to define under the corporate objects the distribution of the 
assets after the corporate life is over. As soon as the company 
passes into liquidation, the distribution of its assets is a matter 
which concerns the corporation not at all but its creditors and 
contributories only. The purpose of the memorandum and 
articles, however, is not confined to defining and limiting the 
purposes of the corporation. It extends also within proper limits 
to defining and ascertaining the rights of corporators. Within 
proper limits the memorandum may provide how as between the 
corporators, the corporate assets shall be dealt with after liquida- 
tion. But there are limits imposed by statutes. As observed 
by Lord Macnaghten in Welton v. Saffery: “ these companies are 
the creatures of Statute and by the Statute to which they owe 

1. (1897) A. О, 299, 
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their being, they must be boundin regard to shareholders, as 
well as in regard to creditors in all matters coming within the 
conditions of the Memorandum of Association. Shareholders in 
these companies require prótection just as much as creditors, 
perhaps even more. Thus, the articles cannot exclude a share- 
holder from his right of dissent under S. 161 of the Companies 
Act, 1862. Consistently with the statutes, the constitution of 
the corporation cannot be such that every corporator shall, in the 
matter of the distribution of assets, be bound by the vote of the 
majority.” 


Thomson 2. Henderson Transvaal Estates, Ltd.' 
[19098] т Ch. 765. 
Resolution for winding up, coupled with an invalid re- 
construction scheme— Not bad on that account. 


Winding up is a corporate act and can be provided for in the 
Articles of Association. А resolution for voluntary winding up is 
not bad merely by reason of its being passed contemporaneously 
and in concert with a resolution for a reconstruction scheme held 
to be invalid. 

Pearce v. Bullard King & Co. [1908] 1 Ch. 780. 

Bankruptey—Secured creditors— Proof for the balance—Com- 


posttion— Redemption on payment of aggregate assessed value with 


interest. 
‘The defendants were secured creditors of the plaintiff who 


was adjudicated a bankmpt. The defendants sent in their 
proof as secured creditors lumping together their debts and 
securities and claiming to prove for the balance. Subsequently 
there was a scheme for composition and on payment of the same, 
bankruptcy was cancelled and an order was made which revested 
the property in the bankrupt. Held: plaintiff was entitled to 
redeem ali the securities upon payment of the aggregate assessed 
value of the securities with interest thereupon from the date of 
the proof. It was not open, however, to the plaintiff to pick and 
choose between the securities and redeem only such as he chose, 








In re Wrightson v. Cook. [1908] 1 Ch. 789. 
Administration Act — Breach of irust —Wilful aefault— 
Difference between—Removal of Trustees—Principles. 


3 


o 
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In an administration action, it is unnecessary to ask ex- 
pressly for the removal of the trustees. If the facts alleged in the 
pleadings or the facts ascertained in working out the judgment 
pronounced at the trial ог the imquiries properly added to it 
according to the practice of the Court shew that the removal of 
the trustees is necessary for the welfare of the trust, the court may 
remove the trustee; similarly also if the trustees subsequently to 
the judgment were to be guilty of some misconduct or if some 
circumstances should arise subsequently to judgment which made 
it necessary to remove the trustees. However, after once taking a 
common administration decree it is not open to a party to charge 
the trustees with breaches of trust before the isshe of the writ or 
before judgment, whether it be for the purpose of removing the. 
trustees or for taking accounts on the footing of a breach of trust. 
In regard to breach of trust, that is to say, active breach of trust, the 
plaintiff is not entitled to a relief at the trial except in regard to 
that which is alleged in the pleadings or proved at the trial. In 
this, it differs from the case of wilful default. Ifa single default 
is proved, accounts are directed to be taken on that footing. The 
difference is dueto the fact that there is no special form of 
accounting in cases of breaches of trust. 


In exercising so delicate a function as that of removing 
a trustee, the main guide must be the welfare of the beneficiaries, 
looking to all the circumstances of the case. Neither the dis- 
agreement between the cestur que trust and the trustees nor the 
disinclination on the part of the cestus que trust to have the trust 
property remain in the hands of a particular individual is a 
sufficient ground for their removal. In this case, though admit- 
tedly there was a breach of trust, having regard to the fact that 
thereafter the trustees were subject to the court's supervision, 
having regard also to the fact that a large proportion of the bene- 
ficiaries did not desire the trustees to be removed, and further 
having regard to the extra expense and loss to the trust estate 
which must be occasioned by the change of the trustees, the court 
refused to remove the trustees. 





In re Bruce—Lawford v. Bruce. [1908] 1 Ch. 850. 
Restduary legatee—Restduary legatee of testator’s debtor also— 
Liable to account for debt with interest though barred, 
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A person entitled to a share in the residuary estate of a testa- 
tor was also the sole residuary legatee of a debtor to the testator’s 
estate. Held :—the amount of the debt with interest ought to be 
taken account of against hise share of the estate though the debt 
might be one barred under the Statute of Limitations. 


In re Gedney —Sinith v. Grummit. [1908] 1 Ch. 804. 

Admtnisiralton— Balance of sale proceeds with mortgagee—No 
set off. i 

In an administration action by a creditor against the estate 
ofa deceased person, it is not open to a mortgagee who has in 
his hands some balance of the proceeds of the sale of the mort- 
gaged property after deducting the mortgage money, to plead a 
set off in respect of personal debts due from the deceased to the 
defendant. Neither under tbe Judicature Act nor under 5. 38 
of the Bankruptcy Actis the defendant entitled toany set off. 
The debt sought to be set off was one due from {һе testator ; on 
the otlter hand, the balance proceeds were due to the devisee. 
There was no liability to pay the debts apart from the Adminis- 
tration of Estates Act, 1833. The estate, no doubt, was an asset 
to be administered in Equity, but this did mot constitute the 
two debts ‘‘mutual debts о: credits" within the meaning of 
5. 38 of the Bankruptcy Act. 





Deschamps v. Miller. [19081 т Ch. 856. 


Sutt for declaratton— Тайе fo tmmoveable property outside jurts- 
diction involved—Sust not entertatnable in the absence of special 
circumstances. 

This was an action for a declaration that the plaintiff as 
administrator of his mother in England was entitled under the 
marriage contract of his parents to half the after-acquired proper- 
ties of his father. ‘The properties were situate in India and the 
contract was a French contract, but the parties were all resident 
in England. Some time after the marriage, the plaintiff’s father 
went to India and there went through the form of a marriage with 
another lady settling all his after-acquired properties. Defendants 
were trustees, under that settlement. Held: that the action was not 
entertainable on two grounds: first, because the Court would not 
adjudicate on questions relating to titleor the right to the posses- 
sion of immoveable property out of the jurisdiction of the Court 
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in the absence of circusmtances such as some persoual obligation 
arising out of a contract or implied contract, fiduciary relation- 
ship, or fraud, or someother conduct which in the view of a Court 
of Equity is unconscionable and not dependent upon the law of the 
focus of the immoveable property; secondly because there was an 
administrator of the estate of the mother inIndia, and he was not 
a party to the action. 





Crosbie Hill v. Sayer. [1908] x Ch. 866. 

Right to call for conveyance—Subrogation, principles of— 
Equities— Priority. 

There was first a legal mortgage in favour of a Building 
Society, The mortgagor arranged with a bank to pay off the 
Society, giving the bank an equitable charge on the property 
comprised in the mortgage, undertaking at the same time to 
execute a legal mortgage if and when required. "The Society was 
paid off by the mortgagor with money supplied by the bank, and 
the Society handed over to the bank all the deeds including the 
mortgage deed with a receipt in the statutory form. Some time 
after, the mortgagor showing what he said was the title-deed of 
the lands (but which was, as a matter of fact, a forgery) executed 
what purported to be a legal mortgage in favour of the defendants. 
Next year the mortgagor апапоей with the plaintiffs to pay off 
the bank and executed a legal mortgage to them, but the bank 
was not a party to it. In an action by the plaintiffs: Z7e/d—that 
the legal estate was still in the bank, and that as between the 
plaintiffs and the defendants who were in law both equitable mort- 
gagees, the plaintiffs had the better equity. On the question as to 
the right to call for conveyance (the statutory receipt vested the 
right to the estate in the person having the best right thereto) the 
Court observed—'' А third party who at the request of the 
mortgagor pays off a mortgage has prima facte a better right than 
the mortgagor to call for a conveyance, and the mere fact that as 
a part of the same transaction, the mortgagor executes in favour 
of the third party a memorandum of equitable charge containing 
an agreement to give a legal mortgage when called upon to do so, 
does not abrogate this fr:sa facre right.” On the other question 
astothe equities between the plaintiffs and defendants, the 
following were the observations of the Court ; Where a third party 
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at the request of the mortgagor pays off а first mortgage with a 
view to becoming himself a first mortgagee of the property he 
becomes, in default of evidence of intention to the contrary, 
entitled in equity to stand dn the shoes of the first mortgagee. 
Even in the case of a purchase of the equity of redemption where 
the first mortgagee is at the same time paid off aud joins in а con- 
veyance of the property so that questions of merger arise, it will 
require stropg evidence of contrary intention to preclude the 
Court from holding that the first mortgage debt is still alive for the 
purpose of protecting the purchaser of the equity of redemption 

‚ from mesne encumbrances whether at the time of the purchase 
he knows of suth incumbrances or otherwise. The question in 
such cases is not whether the purchaser has shown an intention 
to keep the security of the first mortgage alive for his own protec- 
tion but whether the Court can gather that the has shown ап in- 
tention to merge it for all purposes.” Apart from this “the posses- 
sion of title deeds with the plaintiffs is alone sufficient to give 
them ‘priority over the defendants who have no title deeds with 
them.” 





In re Abrahams—Abrahams v. Abrahams. 
[1908] 2 Ch. 69. 

Restduary legatee—Debi payable tn tnsialments due to the 
estate from him—Share, 1f could be retatned. 

The question in the case was whether the executors, of a will 
were justified in retaining the share of a residuary legatee against 
the future instalments of a debt owing from him to the estate. 

Held following Jn re Rees? not. 





In re Jameson—King v. Winn. [1908] 2 Ch. 111. 


Imperfect description of legacy— Evidence to show what was the 
subject-matter intended—A dmtsstbilsty of. 

A testatrix bequeathed to two legatees equally ‘all her 
shares in Wensleydale and Swaledale Banking Company.” No 
bank of that name, however, existed. As a matter of fact, she 
owned et the date of the will some shares in Swaledale and 
Wensleydale Banking Company which was subsequently amalga- 
mated with another company, Barclay & Co. of which she received 








1. 60 L. T. 260, 
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as many shares in exchange. These shares the testatrix still held 
at the date of her death and held no other banking shares. 

Held that the shares in Barclay ct Co. passed to the 
legatees. И 

Held also that evidence of the facts above set forth was 
admissible to prove what exactly was the subject-matter of the 
gift. 


Dansk Reky Criffel Syndikas Aktieselkskal v. Snell. 
[1908] 2 Ch. 127. 

Patents—Sale for £5,000 and royalties—Vendor’s lien in 
respect of unpaid royalties. 

Plaintiffs sold some patents to Snell for £5,000 and certain 
royalties, the latter guaranteeing certain minimum royalties 
during the continuance of the patents, the whole to become 
payable in case of default in respect of any minimum. Subsequently 
Snell sold the patents to a company who had knowledge of the 
plaintiffs’ agreement and paid also the minimum royalty due for 
one year. But soon after Snell repudiated the agreement ; plain- 
tiffs accordingly brought an action for the royalties—against Snell 
as damages—against the company, as purchase-money for which 
they claimed a vendor's lien. 


Held, though upon the construction of the pleadings the 
plaintiffs had not irrevocably elected to rescind the agreement 
they could not sue both in damages for the breach and also for 
the consideration. 


Held also, the plaintiffs had a vendor's lien on the patent 
for unpaid minimum royalties. “Тһе obligation to fulfil the 
terms of the agreement being with regard to the assignees not 
personal but attached to the property which they acquired with 
notice of the terms upon which it was held by their assignor 
disabled them from holding the property without fulfilling the 
terms. Upon the construction of the agreement, it was clearly 
intended that the vendor should retain a charge on the property 
and not that he should part with the property completely, looking 
solely to the personal liability of the purchaser to pay the 
consideration." 
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In re Carshalton Park Estate Ltd.—Graham v. 
The Company; Turnell v. The Company. 
[1908] 2 Ch. 

Floating debenture—Actton before due date of payment and 
when no jeopary to charge—Lf money pryable at the hearing — 
Decree may be given nofwithslanding. 

Where there is a floating security on the assets of a compauy 
the holder of it has has a right toiissue his writ for the protection 
of his interest before the money has become payable, and if, when 
the action comes ou, the evidence shows that the money has be- 
come due or that something has happened which has crystallised 
the security, thtre is jurisdiction to make the usual order for reali- 
sation of the security, and so far as is necessary for foreclosure, 
though on the facts as existing at the date of the writ the plain- 
tiffs would not have been entitled to а decree, the money being 
not payable and the security not being in.jeopardy. Accordingly 
the court appointed a receiver at the hearing on the ground that 
the mdhey had become payable though it had refused the applica- 
tion on a previous occasion. 


Barraclough and another v. Cooper. (House of Lords.) 
[1998] 2 Ch. 121. 
In re Lambert—Corus v. Harrison. [1908] 2 Ch. тоў. 
In re Cope—Cross v. Cross. 11908] 2 Ch. 1. 


Construction of will—Princibles of—“ Shall die” read as 
“shall have died" —Gtft original or substitutional. 

All these cases relate to construction of wills. The words 
used were more or less similar. But yet in the first two cases 
the gift was considered to be original; in the last substitutional. 
These cases forcibly illustrate the truth of the observations 
of Halsbury L.C. in the first case: “Itseems to me that the 
last thing one ought to do should be to attempt to make a 
canon of construction which could guide the court in interpreting 
all wills. That is certain to lead to error. There are some 
technical phrases, and there are some phrases which have become 
almost technical, having received a construction with regard 
to wills which we cannot get rid of; but I cannot help think- 
ing that half the disputes arise from a consideration of what the 
canons of construction mean unaffected by the circumstances of 
each particular case. Ifyou lay downa canon of construction 
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which is supposed to meet every case, you are absolutely certain 
to go wrong." 

In the first case, the gift was—an annuity to the wife, 
surplus of the rents to the testator's children in equal shares, and 
if any of the children shall have died in his life time or in the life 
time of his wife leaving issue, such issue to take the shares of the 
parents if living; after the death of the wife upon trust for his 
4 children ; in trust in respect to a portion for the life of a graud- 
daughter of his; after her death to fall into residue; the rest 
of the estates to his children in equal shares; provided that,fif any 
child of his shall die in hislifetime and any issue of that child 
shall be living at his decease, the shares to which the child so 
dying would, ifliving at his decease, have been entitled should go 
to such child. 

In the second case, the words were ‘Чо all of his nephews and 
nieces who shall be living at his death provided always that if 
any nephew or niece shall die in my life-time leaving 9 child 
or children who shall survive ше... .then such children shall take 
the share which their parents would have taken.” 

In the last case, the gift was to “all his children who- 
attained the age of 21 in equal shares provided that if any child 
shall die in his life-time leaving a child or children who shall 
survive me such child should take the share which their parents 
might have taken.” In the first two cases ‘shall die” was read as 
equivalent to “shall have died” and the issue of children who 
were deceased at the date of the will were held to come in under 
the gift. In the last case, it was held that the gift was substi- 
tutional and only in favour of the issue of children alive at the 
date of the will. 


Lord Fitzhardinge v. Purcell. [1908] 2 Ch. 139. 

Common law right in the foreshore and bed of tridal and 
navigable rivers—Customary right—Right to take wild fowl, a 
profit and not an casement. 

The action was for an injunction to restrain the defendant 
from trespassing on the lands belonging to the plaintiff, setz., the 
lands between the high water-mark of ordinary tides and the 
middle of thé deepest channel of the river Severn, for the purpose 
of killing wild fowl. Being an action in trespass, plaintiff had 
to show possession in fact, or possession at law relying upon 
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her title at law, in which latter case the defendant might 
show that the title was not in the plaintiff but in some third 
party which he could not doin the former case unless he had 
a license from such third party. No doubt the Severn being 
a tidal navigable river, all these lands were prima facte the proper- 
ty of the Crown and the plaintiffs title, if he had one, was to be 
derived by a grant from the Crown. But on the facts it was clear 
that the foreshore and the bed of the river vested in the plaintiff 
by a grant from the Crown. But the defendant sought to justify 
his action, first, on the ground that as a member of the public he. 
had the common law right to enter upon the foreshore and bed 
of the river for' the purpose of killing wild fowl and converting 
them to his own use, and secondly, by virtue of a locai immemorial 
custom in common with the other inhabitants of the neighbour- 
hood. As to custom, having regard to the fact that the enjoy- 
ment was recent, and that neither the defendant nor his father, 
in exercising the rights, limited the rights either in respect 
of the place or persons as contended for at the trial, the user 
proved being also more extensive than the custom set up, his 
Lordship found against it. His Lordship was also doubtful, the 
right claimed being a profit and not an easement, whether such 
a custom was good in law. As regards the first ground of right, 
his Lordship held there was no such common law right, ‘So 
far as the foreshore is concerned, at any rate when it is un- 
covered by the tide any right the public have are ancillary to the 
public rights of fishing and navigation in the sea itself. Even оп 
the bed of the river and the foreshore when covered by water, 
looking upon it as a part of the sea, still the public right is con - 
fined to fishing and navigation; subject to that right, the Crown’s 
ownership of the foreshore is a beneficial ownership. The bed of 
the sea, at any rate for some distance below the low water mark, 
and the beds of tidal navigable rivers, are prima facte vested in 
the Crown, and there seems no good reason why the ownership 
thereof by the Crown should not also be, subject to the rights of 
the public, a beneficial ownership ; consequently the Crown may 
grant them to the subject though no grant by the Crown could 
operate so as to extinguish or curtail the public rights of navi- 
gation and rights ancillary thereto, except possibly in connection 
with such right as anchorage when there is some consideration 
moving from the grantee to the public. This right of navigation 
4 
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is analogous to a tight of way of passage and can only be used for 
those purposes for which it exists ; as such, shooting wild fowl 
when on the land, was a trespass.” Further it was not clear that 
the common-law does not recognisé proprietary right in wild 
birds. On all these grounds, injunction was granted to the plain- 
tiff as against the defendant. 





JOTTINGS AND CUTTINGS. 


DOES THE CITY OR THE SMALL TOWN OFFER 
THE BEST INDUCEMENTS TO THE YOUNG LAWVER 
STARTING IN THE PRACTICE OF LAW? 

From David 3. Brewer, Fustice of the Untted States Supreme 
Couri.—'lhe bulk of the law business is centered in our large 
cities, and one who is so situated that he сап wait for business 
may expect a more luciative practice in a city than ina small 
town. But many young lawyers are so situated that they cannot 
afford to wait. Their means have been exhausted in acquiring 
their education, and they must do something promptly towards 
earning a livelihood. Such a one will ind his way into practice 
more quickly and easily in a small town than ina large city. Of 
course, there are exceptions to such general statements. One may 
have relatives or friends in the city who will speedily introduce 
him to а good clientage. But not all are so favoured. The majo- 
tity have to make their own way and rely upon themselves. Inde- 
pendently of pecuniary considerations the position of a country 
lawyer is to be coveted. He may not look for the large income 
of his city brother, but he will become the trusted adviser and 
counsellor of a community, the leading citizen of the village, His 
life may be less eventful, less conspicuous, but it isapt to be more 
even іп its flow, more peaceful and satisfactory than the strenuous 
life in a city. If he possesses great legal abilities it will not be 
long before they are recognized outside his immediate home, and 


he is summoned to positions of trust and honor. 
* 


# * 
From Sohn W. Dantel, United States Senator from Virginia. 
— The city is the piace for a lawyer who seeks wealth as the great 
goal. Besides this, it offers many temptations and inducements 
io young members of the legal profession, forthe reason that 
there are the “ tools of his trade,” large libraries, and there are the 
greatest opportunities. On the other hand, the small active town 
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in а good community, where slow and certain success awaits the 
man of character who is devoted to his profession, is the most in- 
viting to the philosophic and sedate mind, which realizes that 
happiness is not to be found hy the red-hot pursuit, such as that 
of hounds after a hare. Beyond these commonplace remarks the 
conflict between city, country, and village is almost as old as the 
hills and valleys, and each, individual mind must decide as to 
location according to its own tastes, aptitudes, and object. 


The best things thal can be said about the legal profession 
with respect to those things that appealto individual interest 
are:—(1) That tothe man of unimpeachable character, good 
intelligence, aptitude, and devotion to duty it offers as sure a 
pathway to competence, good association, and reasonable success 
as can be found in any avocation ; (2) that it is a philosophic, 
developing, and enlarging pursuit which covstantly improves the 
mind and broadens the individual, both in intellectual scope and 
social dignity; (3) it has a public relation, and is atthe gateway 
of worthy public service and promotion therein if desired. 


Cæsar preferied to rule ina village rather than to serve in 
Rome. This shows that the temperament of the man should be 
considered in this location. One thing is sure—theman going 
into the legal profession must have a good stock of patience on 
hand, or else he will be quickly side-tracked and disappear from 
the conflict. 


The legal profession is one above all others, no matter where 
it be exercised. “ The race is not to the swift, nor the battle to 
the strong,” but to him that endures to the end. Unless the 
young lawyer has made up his mind at its threshold to face the 
music, whether it be Yankee Doodle, or Dead March, to study 
under dim lights, to bear burdens, face storms, to labour to wait 
and not to flinch or cry, to scorn delights, to love helpful sacrifice, 
and to bea man indeed, he had better go to work in any other 
avocation than to follow the profession of law. It is boundless 
in its enquiry, in its opportunities, in its achievements, and in its 
honors ; but it is boundless also in its exactions and in its appeal 
to the sturdy and heroic spirit. With the right qualities a young 
man can succeed whether in city, town, or country. 


+ 
ч * 
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From асоб М. Dickinson, General Counsel, Illinois Central 
Raslroad and President, American Bar Assoctation.—My opinion, 
based upon personal observation of the careers of lawyers, cover- 
ing more than 30 years, is that, generally, the opportunities for 
professional training afforded to the young lawyer ina city of 
moderate size, say from 30,000 to 100,000 inhabitants surpass 
those of our largest cities, for all-round development, and are better 
calculated to prepare men for high professional pursuits and the 
duties of useful citizenship. In the larger cities, unless one has 
exceptional advantages, he is, likely to get a narrow experience, 
become a specialist and learn comparatively little of men. This 
will restrict his development to particular line]. His acquaint- 
anceship wili probably not be so large and general. 


On the other hand a lawyer of equal ability, and of like per- 
sonal characteristics, training, and habits, will probably in the 
same time in a city of moderate size have a greater variety of 
experiences at the bar. He will have the sole responsibility in all 
sorts of cases, in all kinds of course, and will acquire a wider and 
deeper knowledge of affairs. His self-reliance and character will 
generally be more rapidly developed. He will have a better 
understanding of Government, city, country, and state, and a 
wider acquaintance with officials and the conduct of their offices, 
and more intimate knowledge of judges, and a deeper experience 
with humanity. He wil not beso expertin some things, but 
more adaptable for many things. It is from the body of lawyers 
so trained that have come mainly the men who have conducted 
the affairs of the nation, and those who have become the leaders 
of the bars of our great cities. Men of transcendent ability and 
genius are unfettered by conditions that shape the destinies of 
ordinary men. 

РА 

From Hampton L. Carson of the Patladelphta, Pa. Bar. For- 
mer Attorney-General of Pennsylvania.—If a young man can resist 
the temptations of the club and hotel bar rooms in small towns, 
and resolutely devote his evenings to a study of the law magazines 
and the reports, without ending up with whiskey and cards, І 
believe that he will obtain a better all-round knowledge of prac- 
tice in the smaller towns,—he will draw deeds and pleadings with 
his own hand, he will try or watch the trial of all kinds of cases, 
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civil and criminal, and thus become experienced in all the varied 
cases which may demand his attention in after years;-besides, he 
will have more abundant hours for the careful review of his law 
school work, and of examirfation of the reports of his own state; 
he can become acquainted withthe entire bar and the bench of 
his country,and learn to know the citizens who are likely to be 
jurors, and study the leading business interests of his country, 
whether commercial, manufacturing, mining, or agricultural; he 
can get a grip upon the affairs of his community, and by indus- 
try, sobriety, and association, impress himself upon his fellow 
citizens much more speedily than in а city. Besides, if an oppor- 
tunity come td him, and he make a striking speech to the jury, 
or argument before a Court, his talents will be more widely 
known to a larger circle than ina city, where he will be lost in 
the crowd. 

He must coftent himself, however, with a more modest 
tange of ambition in life, and not fret because the great prizes 
are beyond his reach. In time he may lead the bar of a large dis- 
trict, and be on the one-side or the other of every litigated case, 
and close his days upon the bench, possibly the supreme bench. 


If he be a man of really superior abilities—abilities which are 
so self-assertive as to burst the bonds of locality—he can, after 
making a start in his native town, transfer himself to a city. 
But unless he be a native of a city, with numerous friends and 
influential connections, possessed of the means of livelihood during 
his early years of struggle I would not recommend his starting in 
a city, where he would be doomed to disappointment because of 
the overcrowded ranks of the profession, and the fact that most 
well established firms and corporations already have their own 
counsel. If һе seeks to connect himself with some well esta- 
blished firm of lawyers who need his services, he must be content 
to serve in a subordinate capacity for many years, and be looked 
upon rather as Mr. So and So’s man, than his own. 


I am speaking, of course of the average young man, and not 
of exceptional cases. 
xs 
From William Wirt Howe of the New Orleans L.A. Bar, 
and Former President of the American Bar Assoctation.—There 


is something to say on both sides of the question. Some of our best 
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lawyers have become soin small towns, where they have had an 
opportunity to observe and even take part in the trial of a variety 
of cases, civil and criminal, and so prepare themselves for the 
difficult duties of an advocate. . 


But, оп the whole, ifa young man of good legal education 
and fair ability should ask my advice on the question, I would 
probably tell him to go to a large and growing city, and at first, 
if possible, enter a good law office where he would be brought at 
once in contact with importantaffairs,and find out how toapply 
his academic learning to such affairs. Не would have to be very 
patient and do a good dealof waiting; but, on the other hand, 
there is a great demand in this world for men who can do things, 
and as soon as they are discovered the world is very glad to re- 
tain their services. There is sometimes delay in the discovery. 


+ 
* ж 


From Roger Froster of the New York Bar.—1f a young lawyer 
has ability of any kind, and his ambition is purely proféssional, 
unless he has influential connections in'a small town, he has 
better opportunities in a city. The concentration in large firms 
and in the legal staffs of corporations—such as accident insurance 
companies, title companies, and railway companies—of so much 
legal work which in former times, was generally distributed 
among the profession, gives a young lawyerin the leading cities 
of United States now a better chance than ever before. "The older 
men alone suffer from this new order of things. Ifa young man 
has ability in any special direction, for trials, writing briefs, 
negotiating settlements, preparing cases, or searching titles, he 
should soon have an opportunity to display it in a city. In the 
country he may have to wait for years before he can exercise it.— 
The American Law School Review. 


—— —— 
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Oliphants’ Law of Horses: By C. E. Lloyd, B.A. Oxon, of 
the Inner Temple, Zar-a/-Law. Published by Sweet and Max- 
well, Limited, 3, Chancery Lane, London. Price 20 s.— This 
book has gone through six editions. 'The first was published so 
far back as 1847. In a country in which riding is ал accomplish- 


ment which few men of the middle class are without and racing 
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is a pastime which has attractions for men of the highest position, 
the law relating to horses is a branch of legal study that must be 
largely pursued by the profession, especially that branch of it 
which relates to the warranty of soundness. There is, perhaps, no 
country in the world, civilized or uncivilized, in which horses are 
not the subjects of barter or sale. "Though thelaw of horses is 
but a branch of the general law of the sale of moveable property, 
there are sptcial features pertaining to that species of animal 
which requires special treatment. The case law has becn 
brought down to the present day and the veterinary portion has 
been revised by а specialist, and‘Canadian notes added by a Cana- 
dian lawyer ofspecial qualifications. We commend the book to 
the profession. 


The Law of Arbttratton in India: By Durga Charu Baner- 
jee, B.A., Advocate, High Court, N. W. P. Price Rs. 10.— 
These can be no doubt this book supplies a want and Mr. Baner- 
jee deserves to be congratulated оп the care with which he has 
done his work. Не does not pretend to an exhaustive treatment 
of even the Indian Law relating to.arbitration, but hehas collect- 
ed information which will be found useful by the profession. 


Diseases of Workmen: By T. Luson, M. D., and R. Hyde, 
M. R. C. s. Published by Butterworth & Co., Law publishers, тт and 
12, Bellyard, Temple Bar, London Price 4s.—Cases under the 
Workmen's Compensation Acts are now becoming pretty numerous 
in England and there is hardly any part in the King's Bench which 
has not a case coming under the construction ofthe Acts. The 
present book deals with the diseases of workmen. А considera- 
tion of these diseases is important as the English Workmen's 
Compensation Act of 1906 which isa great advance in social 
legislation now gives relief as against employers to workmen incapa- 
citated by what may betermed industrial diseases apart from 
accident. The book is, therefore, useful to those who have to deal 
with legislation of this kind and is interesting reading. We are 
not competent to judge whether the diseases have been accurate- 
ly dealt with ; but we think the authors state in a succinct com- 
pass most of the so-called industrial diseases and we are sure that 
the book will be usefulto employers of labour and workmen, 
besides practitioners engaged in this branch of the law. 
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Insanity in India: By Major Ewens, M. D., Major, I. M. 5. 
Superintendent, Punjab Lunatic Asylum, Lahore. Published by 
Thacker Spink & Co., Calcutta, price Rs. 7-8.—We welcome 
this book written by a medical' man of large experience 
of Insanity in India. It must be largely helpful not only to 
medical men in the treatment of Insanity but also to men 
engaged in the legal profession in dealing with crime on the part 
of lunatics. The summary of cases of criminal lunatics extends 
over 40 pages and contains no less than 256 instances. ‘There is 
ло index and this is а serious defect in any book, which a busy 
practitioner has to handle. We trust it will be supplied in the 
next edition. Е 
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BAIL. 


The right to personal liberty is the bed-rock and foundation 
of the law of personal rights. It is absolute ; of indeterminate 
incidence. It is most closely connected with the personality of 
the individual. Or, if you would insist on rights being the legal 
garment of a person, it is the flesh and bone with which the self 
and soul of a juridical person may be said to be clothed. It is of 
the esseffce ; essential. Nearer men’s hearts than political liberty, 
dearer often than the very life-blood, more cherished, aye, than 
the breath of life, it isa right,:sacred of orbit and supremely 
jealous of infringement. It is innate, born at the moment of 
one’s birth. In the normal person, it is unlimited in its incidents, 
aud incapable of suspetision, except partially by voluntary and 
temporary waiver, by statutory forfeiture. 


Incident to the law of personalliberty, and arising out of it 
asa remedial right, is the law of bailor permissive, conditional 
and restricted, liberty, in case of forfeiture by the operation ofa 
penal statute. This remedial right is noless sacred than the 
antecedent right of personal freedom ; and I shall make no more 
apology for taking up my pen to-day than to refer my readers to 
the administration of Jedburgh justice by our Police and Magis- 
tracy, and even by the Judiciary. I do not know if Cowper's Law 
is on the Statute Book for the Punjab, nor have I been able to 
ascertain whether the Sessions map for Pindi indicates a local 
jurisdiction conterminous with Jedwood, but it staggered all 
judicial instincts to be told that a host of respectable lawyers, 
whose parole would be acceptable in any quarter of the civilized 
world, were refused bail by the Court of Sessions and by the Chief 
Court; it was thought there might be evidence forthcoming to 
implicate them in a case of rioting. And Mr. MARTINEAU, the 
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Special Magistrate appointed to try the case, took quite an age 
to determine that it was the other way about. Long live 
ABINGDON. For in the end, the trying Magistrate came to the 
conclusion that there was absolutely no justification for the prose- 
cution and that the evidence for the prosecution was suspicious, 
if not fabricated. 


In my humble opinion the learned Sessions Judge failed to 
exercise a jurisdiction vested in him by law. Not’ uncommonly 
does one meet with the statement made by a Sessions Judge that 
he has no jurisdiction to admit a prisoner to bail after committal. 
Let me, in all humility, examine the foundation of this jurisdic- 
tion, and for that purpose attempt an analysis of the whole law on 
the subject. 


Bai].—1t is customary to commence with the philology of the 
term :— 


The word comes from Latin through the medium of French. 
The accepted derivation is from. Old French datller—a law 
term,—to secure, to keep in custody. In old records when the 
accused could not find bail an entry is found, ‘ Let the prison be 
his bail’ —Norman Е. Jaz//er, —to hand over; Cf. also Е. das/, an 
administrator, from Lat. bajulus, one who bears burdens; Lat. 
bagulare is used generally and ‘primarily to mean:(i) to bear a 
burden, to take charge of a child ; also (ii)in the sense of making 
one a bail or keeper of the thing handed over, giving it into his 
bail or control. Cf, also Lat. Co//tum, Eng. Bailiff, Old bailey. 
The Old French sense of securing is noticeable in the Australian 
© bas] up,’ to secure, to disarm before robbing, а dirty tribute from 
Australia this, which English undefiled has disdained to accept. 
To bail is to set at liberty a person arrested or imprisoned, on 
security beiug taken for his appearance on a day and at a place 
certain, which security is called баз], because the party arrested 
or imprisoned is delivered into the friendly custody of the persons 
who bind themselves for his forthcoming, in order that he may 
safely be protected from prison. 


Bail are sureties taken by a person duly authorised, for ap- 
pearance at a certain day and place, to answer and be justified by 
law. (Hale, 96; Archbold rro). The word, it will be noticed, is 
never used with a plural termination, 
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Kinds of bail :—The law of England recognises several kinds 
of bail, at common law and by statute. They are not all in 
matters criminal. Here is a brief enumeration. 


(1) Common bail or bail below—is given to the sheriff, after 
arresting a person, on a bail bond entered into by two sureties on 
condition that the defendant appear at the day and such place as 
the arresting process commands. 


(2) Special bail or bail above, otherwise called bail to the 
action, are persons who undertake generally after appearance of 
a defendant that if he be condemned in the action he shall satisfy 
the debt, costs and damages, or render himself to the proper 
prison, or that they will do it for him. 


(3) Bail in error, being recognisances for the satisfaction of 
decrees, given for the purpose of staying execution thereof pend- 
ing appeal. 

(4) Bail on an attachment, when defendant is arrested upon 
а writ of attachment, he is brought before the Court and sworn 
to answer interrogatories and then committed unless, by leave of 
Court, he enter into a recognisance with sureties for his appearance 
in Court from day to day to auswer interrogatories conceruing 
such matters as may be objected against him. 


(5) Bail in actions of ejeclment under 15 and 16 Vict. Ch. 76, 
S. 213-16, obtainable from a tenant holding over. 

(6) Bail on appeal against decisions of the courts refusing or 
granting new trials; 17 and 18 Vict. Ch. 128, 5. 38. 


(7) Bail on removal of a cause {тош an inferior Court. 


Вай and Mainprise:—The ancient law of England recognised 
a distinction between bail and mainprise. It is thus described by 
Lord HALx: “ Bail and Mainprise are used promiscuously often- 
times for the same thing, and indeed the words import much the 
same thing, for the former із éradius F. S. and the other is 
manucaptus per F. S. But yet in а proper and legal sense they 
differ. (т) Always mainprise is a recognizance in a sum certain, 
but bailis not always so. (2) He that is delivered fer manu- 
captionem only is out of custody; but he that is bailed is, in 
supposition of law, still in custody, and the parties that take him 
to bail are inlaw his keepers and may reseize him to bring 
him in." 
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The difference between the use of the two writs given in 
Harz israther obscure. The distinction, too, has long since 
become obsolete, though ҮнАвтом in his Law Lexicon still gives 
the following differentiation ; “ Maimpernors are merely a person’s 
sureties who cannot imprison him themselves to secure his 
appearance, but bail may, for they are regarded as his gaolers to 
whose custody he is committed and therefore they may take him 
upon a Sunday and confine him until the next day, and then 
render to the proper prison.” 


Our Law and English Law: -This historic fossil of English 
law is, however, of interest to the Indian lawyer only as being the 
stock from which his law of bail is derived. For Chapter 39 of the 
Code of Criminal Procedure, in which the law of bail has been 
sought to be crystallised, is indicative of a policy of law different 
in its origin and incidents from the English law of bail. 


The admitting to bail in this country does not even in theory 
consist in the delivery (or bailment) of a person to his susties, on 
their giving security for his appearance; he is not supposed to 
be in their friendly custody ; they cannot reseize him if they have 
reason to suppose that he is about to flee—they can merely apply 
toa magistrate to discharge their bond, though they do not 
obtain their discharge until the accused either appears voluntarily 
in court or else is brought upon a warrant ; and consistently with 
thisour statute book has not penalised attempts to rescue a person 
from the custody of his bail, for there is no custody to rescue from. 
Ina fit case the magistrate would discharge the accused on his 
personal recognisance. 

In England, as in this country, the bail inust be of ability 
sufficient to answer for the sum in which they are bound. They, 
however, need not be house-holders, and here they are not usually 
such. The magistrate or judge need only look to the pecuniary 
sufficiency of the bail, and for this purpose may examine the 
proposed bail upon oath as to his means. By the law of England 
no petson convicted of any crime by which he had become 
infamousisallowed to be surety for any person charged or sus- 
pected of an indictable offence—Edwards,2R. R. 427. It is 
deemed inexpedient to accept the solicitor of the accused as bail 
for his client—Scott-Jarvis, О.В. D., Times 20th November 1876, 
Douglas 371—or a person who has been indemnified by the accused 
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Persons who are themselves in custody cannot be bail. Married 
women owning no separate estate could not be accepted, 
These limitations find no place either on our statute book or in 
the reported decisions of onr High Courts, though some cognate 
rulings are to be met with in respect of sureties for the prevention 
of crimes. But one hasa shrewd suspicion that these last have 
been imported from the English law of bail, for neither in English 
law nor in the law of this country has suretyship been treated as 
conferring any dominion over the accused or even as creating any 
relation between the parties. Reg. v. Badger. | An infant cannot 
stand bail, but that is on the general law of capacity of parties. It is 
common knowledge again that Mukhtears, who in this country oc- ` 
cupy a position akin to that of solicitors,are accepted as bail їп almost 
all cases coming on before our inferior courts ; and the scruples of 
a magistrate learned in English law are often met by offering a 
Mukhtear who is not in the case. The practice, though not 
unattended with evil, has been found to be a success. It generally 
attains its end of ensuring the attendance of the accused. And, 
in the absence of such a practice, people would often go without 
bail in cases which are clearly replevisable both upon the nature 
of the offence and upon their merits. 


History of the law tn England.:—Before entering upon a 
broader discussion of the subject, I shall make a rapid review of 
the development of the right, its recognition and administration 
by English Courts. The right to be bailed in certain cases is as 
old as the law of England itself, and is explicitly recognised by 
the earliest writers. When the administration of justice was in 
its infancy, arrest meant imprisonment without preliminary 
inquiry till the Sheriff held his town at least, and, in more serious 
cases, till the arrival of the Justices, which might be delayed for 
years, and it was, therefore, a matter of the utmost importance to 
be able to obtain a provisional release from custody. The right 
is recognised in curt and general terms by GLANVILLE. And 
BRACTON in his treatise De Corona lays down the principles of the 
administration of the law which to this day continue to be the 
guiding lights of all Courts in England and in India. He says 
that the Sheriffs ought to exercise a discretion in bailing accused 
persons, having regard to the importance of the charge, the 





1. 4 Q. B. 468 Dav. and M. 875. 
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character of the person and the gravity of the evidence against 

The Sheriff was the local representative of the Crown, ard in 
particular he was at the head of all the executive part of the 
administration of criminal justice. In that capacity he arrested 
and imprisoned suspected persons, and, if he thought proper, 
admitted them to bail. The discretionary power of the Sheriff 
was ill defined and led to great abuses which were dealt with by 
the Statute of Westminister the First (3 Edw. IC. 12—A.D. 1275). 
This was for 550 years the main fonndation of the law of bail 
This Statute, commonly known as the Statute of Bail, recites that 
Sheriffs have ‘incontinent let out by replevin such as were not 
replevisable, and have kept in prison such as were replevisable 
because they would gain of the one party and grieve the other, 
It also recites that before this time it was not clearly determined 
which persons were replevisable and which not, and proceeds to 
enact by defining the same. In 1444 Sheriffs were forbidden to 
hold office for more than a year. ° 

Between т27 aud 1444, however, the Sheriffs’ Powers had been 
to a great extent transferred to the Justices of the Peace in whom 
the power of admitting prisoners to bail was vested by a series of 
statutes. The way in which the later statutes are franied seems 
to favour the supposition that the Justices at all events could, in 
the first instance, admit to bail only persons indicted before them 
in their sessions. The 4 Edw. 3 C. 1 (1330) provided that 
persons indicted or taken by the keepers of the peace should not 
be let to mainprise by the Sheriffs, The Statute of 34 Edw. 2 С. 1 
(1360) gave the Justices power to bailin very general terms. In 
1486 the power of bailing was made exercisable only by two 
justices who should let prisoners to bail till the next sessions or 
gaol delivery. This measure formed a part of the rigorous admi- 
nistration of justice by which Henry VII restrained the disorders 
arising from the Wars of the Roses. It is contained in the 
Statute of which the Act relating to the Star Chamber formed a 
part. It shows how great was the power committed to the 
Justices and what grievous consequences might follow from its 
abuse, Under the earlier law any one Justice of the Peace might 
let any offender to bail on any “security and the result might be, 
and often was, the complete immunity of the offender, To 
require the presence of two Justices on the occasion was probably 
some, though no very great, security. 


PART XVIII.] THE MADRAS LAW JOURNAL 297 


With the Statute of Philip and Mary, (Ch. 13) originated the 
system of preliminary inquiry which has come to be iu practice 
one of the most important and characteristic parts of the whole 
system of procedure. It provides that, whenever a prisoner is 
bailed, the depositions of the witnesses are to be taken by the 
Justices and returned to the Court. 


All the Statutes above referred to have been repealed and 
superseded by тт & x2 Vict. C. 42, 8. 23, which isthe law now 
in force. This enactment provides that the committing Justice 
may, in his discretion, admit to bail any person charged with 
felony, or with any of the common misdemeanours, except libel, 
certain conspiracies, unlawful assembly, night poaching and sedi- 
tious offences. In these cases and in misdemeanours created by 
special Acts, (by way of sanction to the provisions of particular 
administrative measures) bail cannot be refused. In cases of 
treason no bail can be taken except by order of a Secretary of 
State gr by the High Court. A noticeable feature of the Statute 
is that it contains a series of provisions as to admitting to bail 
after committal, persons who, in the opinion of the committing 
Magistrate, ought to be bailed if they сап find sufficient sureties. 


Such, in brief, is the history of the existing state of English 
law of bailing by Justices of persons accused or suspected of 
crimes. The Sheriff, on executing a writ of attachment for the 
security of the peace, may take bail on the terms stated in the 
body of the writ, or an order to find bail may be made on a return 
of cepi corpus. Where the Sheriff executes a writ of attachment 
for contempt, he may admit his prisoner to bail. The Sheriffs 
other powers and duties as to bail in criminal cases are superseded 
in practice by those of the Justices. 


The power of thesupeirior Courts to bail in all cases what- 
ever, even high treason, has no history. I do not know, indeed, 
that it has ever been disputed or modified. It exists in the 
present day precisely asit has always existed from the earliest 
times. The only matters connected with it which need be 
noticed here are some of the provisions inthe Habeas Corpus 
Act of 1679 (31 Chas. 2, С. 2). This Act provides that any per- 
son committed to prison “for any crime, unless for treason, or 
felony plainly expressed in the warrant of commitment," may 
obtain & writ of habeas corpus from the Lord Chancellor or any 
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Judge of the common-law Courts. ‘The writ being served on the 
gaoler, and certain conditions being complied with as to expenses, 
a return must be made tothe writ within three days. Upon the 
return, the Judge is required to admit the prisoner to bail. 


To avoid expense and inconvenience it is now the practice in 
almost all cases, instead of applying for a Writ of Habeas Corpus, 
to apply for a summons before a Judge in Chambers to show cause 
why the prisoner should not be admitted to bail before a Justic, 
of the Peace. If the orderis made, upon its being produced to the 
Justice, he will admit the prisoner to bail. No summons to show 
cause beforea Judge in Chambers for bail in felony would be 
issued without the leave of a Judge upon an ex parte application. 
The application may, however, be opposed by counsel, and affida- 
vits may be used in answer to the application. Proceedings in 
Chambers are nearly the same as in Court. 


Thus the High Court of Justice exercises in the King’s 
Bench Division the powers as to bail of the old Court of*King’s 
Bench; 36 & 37 Vict., .С. 66, Ss. 16, 33, 343 and the practice 
is not altered by the Judicature Acts—see 38 & 39 Vict., C. 77, 
S. 19. The jurisdiction is practically unlimited, for the High 
Court may admit to bail on any criminal charge whether for trea- 
son, felony or misdemeanour. This jurisdiction does not extend 
to persons imprisoned in execution of sentence unless there is an 
appeal pending whether by writ of error certsorart, or case stated 
on indictinent, or appeal to Quarter Sessions, or by case stated to 
the High Court from summary convictions. In all cases of mis- 
demeanour the High Court is theoretically bound by the Habeas 
Corpus Act to grant bail, although as to many misdemeanours, 
Justices of the Peace would seem to have discretion. The powers 
of the High Court as to bail are the same, whether the case is de- 
pending there ог іп an inferior Court. Where a writ of error is 
obtained after a conviction for misdemeanour, execution is not 
stayed, noris the convict released from prison until he is per- 
mitted to be bound by recognisance of bail. 


There is no appeal from a refusal by a Judge in Chambers to 
grant bail or Writ of Habeas Corpus, either to a Divisional Court 
or to the Court of Appeal; but the applicant has a tight to renew 
his application to a Divisional Court, and if it be for a Habeas 
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Corpus may go the round of the High Court and to the Lord 
Chancellor ; Ex parte Wideman); Ex parte Coppin’. 


S'urisdichton, —ln India power to admit to bail in certain cases 
has been extended to all Courts and even to officers in charge ot 
Police stations. ‘These are cases in which bail is of right. It does not, 
however, appear to be quite clear whether a Magistrate may:bail any 
person not indicted before him or forwarded to him under custody 

nder S. тоу; Cr. P. C. The powers of our Magistrates seem to 
be limited in thisrespect ; atleast, that Mow I read S. 496 of the 
Code of Criminal Procedure. But so long as the police persist 
in the practice, often condemned by the High Court, of taking 
confessing prisoners before Subordinate Magistrates for the purpose 
of putting them down to particular versions of their case the 
extension of the jurisdiction will always be attended with the risk 
of its being abused as an inducement for making statements which 
may be anything but voluntary. From what glimpses we get from 
Stephey into the history of jealous legislation in this connexion in 
England we need be in no great hurry to ask for the removal of a 
limitation as the event may be not unattended with evil. The 
change will be valued as bringing handy multiplied guards to per- 
sonalliberty but it is hoped that the change will come not by 
itself but in the train of mightier and more searching changes in 
other quarters. 


Вай of right:—Bail in misdemeanour is said to be of right 
at common law; Spilsbury?, Badger*. Bail is compulsory in ' bail- 
able! offences. Refusal or delay by any Judge or Magistrate to 
bailany person bailable is au offence against the liberty of the 
subject. In Xingland, besides being an offence at Common Law, 
it isa violation of the Habeas Corpus Act (1679) and of the 
Bill of Rights (т Will& M., The word in S. 496 Criminal 
Procedure Code is ' shall—aghwnandan? ; Kokoor Sings. The 
section, as this case will show, embraces a wider scope of cases 
than merely bailable offences, for the terms are ‘‘ any person other 
than a person accused of a non-batlable offence.” The duty of a 
Magistrate in respect of admitting a prisoner to bail is judicial, 
and not merely ministerial, and therfore an action will not lie 





1. (1848) 12 Jur. 719. 9, (1866) L. B. 2 Oh, 47. 
8, (1841) 2 Q. B. 616. 4. (1848) 4 Q. B. 468. 
Б, (1901) 8 C. W. N. 779. 6. (1877) 10.1, В, 180. 
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against him without proof of malice for refusing to admit to bail 
a person replevisable under the Code; vide Linford v. Fitzroy,! 
Manikam Минаа v. О.,2 also Paley, p.20; Badger’, Paran- 
kusum*, Osborne v. Gough". Бог *е same reason, again, the 
order of a Magistrate refusing bail is subject to revision by the 
High Court. The District Magistrate, however, is not competent 
to revise an order made by a Subordinate Magistrate If he finds 
the order improper or unduly lenient, the proper procedure for 
him to adopt is under S. 438, Ciiminal Procedure Code, by way 
of reference to the High Court. Pending reference the accused may, 
at the discretion of the District Magistrate, be admitted to bail, 
not in revisiou but asan original order in the tase. Sadastv*, 
(case under S. 497 Criminal Procedure Code); see also Cocha 
Rar.” 


Principles on which batl 1s granted:—In ‘non-bailable’ cases 
our Courts are vested with a discretionary jurisdiction. The 
discretion must be judicially exercised. The regulative | canons 
have been laid down by J,ord Chief Justice RUSSELL and other 
high authorities. In №. v. Rose, * Lord RUSSELL obser- 
ved that bail should be taken whenever practicable. Bail is not 
to be withheld merely asa punishment. ‘The requirements as to 
bail are merely to secure the attendance of the accused at the 
trial. The same principle has been reiterated іп In re Robinson’, 
and R. у. Scaife, Im ve ови" Muli; the proper test of 
whether bail should be granted or refused is whether it is pro- 
bable that the party will appear to take his trial. The test 
should be applied by reference to the following considerations.:— 


(1) The nature of the accusation— Barronet !? ; Buller?3. 
(2) The nature of the evideuce forthcoming in support of the 


accusation ; the character or behaviour of the accused is said to be 
irrelevant — 00275075 case, Butler’s case, supra. 


(3) The severity of the punishment which conviction will 





entail. 
1 (1849) 13 Q. В. 240. 9, (1882) І.Т, В., 6 Mad. 68 
3. (1818) 4 Q B. 468, 1 (1865) 2 М. Н. C, Б, 396. 
5. (1863) 8 B. and P 530 6. (1898) I. L. В 22 Bom. 519, 
7. (1874) 6 М. W, P. 366. 8. (1891) 17 Cox, 717. 
э, (1864) 23 L. J. (Q B.) 286. 10. (1841) 10 L J. (B. 0.) 144, 
1L (1906) 10 О, W. N. 1093, 12, (1862)1 E. and B.1; 


18. 14 Cox 580, 
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(4) Whether the sureties are independent, ог indemnified by 
the accused. Butler (supra); Hermann у. Fenchner?, Consoli- 
dated Exploration Co. v. Musgrave?, see contra per Martin, B., 
іп R. v. Broome’, followed by Recorder Fultom in А. v. Sfoc£- 
well.* 

In capital cases :—lt is not usual to grant bail on charges of 
murder; Re Barthelomy® ; but see the observations of MITRA, J., 
in Sohur МІГ case.* In sertous offences bail will not be granted 
after indictment found, Chapman’, or as our legislature has put 
it, no person accused of a non-bailabie offence should be released 
on bail “if there appear reasonable grounds for believing that he 
has been guilty of the offence of which he is accused." These 
words have been interpreted to mean where a very strong prima 
facie case has been made out. Commitment would seem to 
furnish such a case. But even after commitment bailis of right 
in bailable offences, S. 220, Criminal Procedure Code, makes all 
orders of commitment into custody subject to the provisions of 
the Code as to bail. Whenever a Magistrate commits the accused 
to take his trial, at the High Court or Court of Sessions, for a 
bailable offence, he should admit the accused to bail, unless he 
thinks fit, instead of taking bail, to discharge him on his own 
bond, for his appearance (S. 496, Criminal Procedure Code). Ina 
non-bailable case S. 497, Criminal Procedure Code, would be a 
bar to the Magistrate’s taking bail after committal. But the 
Sessions Judge has plenary powers under S. 498, Criminal Pro- 
cedure Code, and in a case in which there is no apprehension that 
the accused will abscond the Court of Sessions should make 
prompt orders as to bail, taking care to see that the bail demanded 
is fixed with due regard to the circumstances of the case and.is 
not excessive, for bail, Jet me repeat, is not intended to be pnni- 
tive but only to secure the attendance of the prisoner at the trial. 


Must proceed on recorded cordence:—A Magistrate ought not 
to commit an accused to custody where there is no recorded evi- 
dence, іп the expectation of evidence-turning up—Mohesh.* The 
High Court would always demand a record of the evidence to 
satisfy itself that bail has been properly granted or refused. ‘The 





1. (1885) 16 Q. B. D. 561. 2. (1900) 1 Ch. 37. 

8. 18 L 7., О. 8. 19. 4, (1008) 66 J. P. 876. ' 

5 (1852) 1 E. and B. 8. 6. (1906) 10 О. W. М. 1093. 
7. (1888) 8 О. and P. 558. 8. (1870) 4 В.І. B, App. L 


302 THE MADRAS LAW JOURNAL. [vor. xvii. 


prisoner should be promptly brought before a Magistrate, and the 
Magistrate has no authority further to detain him in custody or 
te remand him to prison without some reason made manifest to 
him either in the shape of sworn testimony, or in some other 
form, which can be put on theiecord. The accused has a right 
to have the evidence against him recorded at as early a period as 
possible, and the fact that there is, or may be, a great body of evi- 
dence forthcoming against him is nota ground for detention for 
an inordinate period—Abdul Кайт; Mantham Mudali.? In 
this last case evidence was available, but it appeared necessary to 
the Magistrate to defer the examination of the witnesses in order 
that further evidence might be produced so as to enable the Magis- 
trate to hold a continuous inquiry, once it had commenced, For 
this purpose it was held legal toremand the prisoner to custody 
for ashort period, as this was a ‘reasonable cause’ within the 


meaning ofS. 344, Criminal Procedure Code (S.194 of the old 


Coae.) " 


On the first occasion that ап accused person is produced it ig 
not necessary to go fully into the charge: it is ordinarily suffici- 
ent to show by the evidence ofan officer of the Police that the 
police are in possession of information, which they believe to be re^ 
liable, that an offence has been committed, and the accused person 
was concerned in its commission. But when the accused is brought 
up after a remand, some direct evidence of the connexion ofthe 
accused with the crime should be required, to justify the Magis- 
trate in refusing bail, and with each remand the necessity for the 
production of implicating proof becomes more strong—Ponnusamt.® 


The classification of offences into bailable and non-bailable 
does not fetter the discretion of Magistrates in granting bail even 
in non-bailable cases, unless and until the evidence on the record 
makes the guilt of the accused patent. To refuse,bail on the ground 
urged by the Police prosecutors that they may find it more difficult 
to produce evidence is to surrender the Magistrate’s jurisdiction to 
the police. To senda man intoicustody.before his guilt is proved is to 
subject him.to a worse form of incarceration than he would have to 
undergo in the event of aconviction, besides conferring on the 
prosecution an undue and unfair advantage, This procedure has the| 


1. (1873) 11 B. L. R. App. 18. 2. (1888) Т. L. R. 6 Mad. 63. 
8. (1883) I. L. R. 6 Mad. 69. 
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effect of seriously prejudicing the accused in making a proper 
defence and also, let me repeat, of punishing him before-his guilt is 
established. 


. 

Circular of the Home Secretary.—1 take the liberty of reproduc- 
ing here the circular issued in this connexion by the Home Secreta- 
ry tothe Clerks to the Justices in England. I would preface it 
merely with the remark that the principle applies with greater 
force in India where the poorest man has his stakes and has ties of 
hearth and home to prevent him from absconding. 


“ Home Office, Whitehall, 
August 6, 1906. 
“ SIR, 


“Iam directed by the Secretary of State to say for the in- 
formation of the Justices that he has had under his notice, from 
time to time the fact that persons committed for trial at the 
assize$ or quarter sessions are frequently detained in prison for 
long periods before being brought to trial. After consultation 
with the Lord Chancellor and the Lord Chief Justice, he thinks 
it right to bring the matter before the Justices of the Peace 
throughout the country and to urge them to use more freely the 
discretion vested in them as to the admission of defendants to 
bai. When a person who is charged with a minor offence 
appears to have little or no means, and is not believed to belong 
to the criminal vagrants or homeless classes, the Justices should 
generally, in the Secretary of State’s view, grant the accused his 
release pending trial, either on his own recognisances, or on bail 
in such small amount as he may reasonably be expected to find. 
Such persons as are here contemplated are not of the class who 
would readily desire to evade justice by leaving their homes and 
escaping elsewhere; their lack of means would make it difficult 
for them even if they wish to do so; and if they make the attempt 
the risk that they might succeed in altogether evading the vigi- 
lance of the police is probably not very great. If there is in some 
Cases a risk that the interests of justice might possibly suffer by 
reason of an increased readiness to grant bail, the object of dimi- 
nishing the number of cases in which innocent persons are im- 
prisoned is, in the Secretary of State's opinion, of so great im- 
“portance that the risk should be taken. If the present practice 
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of the Justices of your bench is not in accordance with the prin- 
ciples indicated in this letter Mr. Gladstone would strongly urge 
that these principles should henceforward be adopted in dealing 
with cases which may come before them.— I am, Sir, Your most 
obedient servant, M. Chalmers." 

In Mr. Chalmers our readers will recognise our late Law 
Member of the Governor-General's Council. A few words more in 
this connexion, and I pass on to the Police officers. Я 

Magistrate to decide sufficiency of bail.—In the leading case of 
Gaytirt Prasuuno Ghoshal? famous for other dicta, Mr. Justice 
WILSON pointed out the impropriety of the practice, only too 
common in this country, of leaving to the Police {Ке decision as to 
the sufficiency of bail when bail has been ordered by the Court. 
“ This is clearly contrary to what is intended by the law. If the 
Court admits a man to bail, it is, of course, at liberty to call for a 
report from the Police as to the sufficiency of the bail, but the duty 
of deciding as to its sufficiency or otherwise is with the Court 
itself, and not with the Police.” ° 

“Tf such duties are irregulatly entrusted to the Police, two 
dangers are likely to arise, first, a Police officer may sometimes be 
unscrupulous enough to take advantage of the power entrusted to 
him, for the purpose of extortion. On the other hand the same 
irregular practice may lead to another evil, only second to the 
first, namely the bringing of false charges against Police officers. 
If the Police were limited to their proper functions both these 
dangers might be diminished, if not wholly avoided.” 

These salutary observations made twenty years ago seem, 
however, to have fallen flat on our inferior Criminal Courts. If the 
cogency of my Lord’s reasons does not persuade our Magistracy 
to a proper and lawful exercise of their jurisdiction, the name of 
Sir ARTHUR Winson will not conjure them to it. 


Principle recognised in Ameriza.—" Where there isso great an 
approximation to certainty as to leave no doubt in the minds of the 
court, that the accused will not attempt to abscond from justice, I 
will not say” (said PAGE ].) that there may not be cases where 
it would be a proper exercise of judicial discretion to admit to bail, 
if the party can give in the amount with the sureties required, even 
if the questionof guilt did not stand indifferent on the exparte 





1. (1888) I. L. В. 15 O. 455, 
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evidence produced on the part of the people. For allowing bail 
under such eircumstauces would be in consonance with.the princi- 
ple that the object of such imprisonment before trial is notithe 
punishment of the accused§ but to secure his forthcoming to 
stand his trial, and abide the punishinent to be inflicted in case 
he shall be convicted"— Реде v. Van Horne 1. 

S. C. Lahiri [To be continued.) 


NOTES OF INDIAN CASES. 





Kanemar Venkappayva v. Krishnacharya—I L.R. 
31 M. 161. —Durbar Khachar v. Khachar Harsur—l. L. 
R. 32 В. 348. It was pointed out by Stuart C. J. that the ex- 
pression ‘pious duty’ in a system of law is peculiar. it is difficult 
to put it оп a separate and distinct footing of its own, either in 
connection with legal liability on the one hand, or legal immunity 
on the other — Mahabir Prasad v. Basdeo Stingh.* The 
numegous decisions that have since been pronounced on the sub- 
ject of the son’s liability to pay his father’s debts have not, in any 
measure, contributed to the development of any consistent and 
intelligible principle on which the liability or immunity is to 
be based. On the other hand, the constant repetition of the time- 
honoured words ‘illegal’ and ‘immoral’ has only tended to obscure 
the subject. The general observations made in JVafasayyam v. 
Ponnusam13 are concurred in by the learned Judges of the Calcutta 
High Court in Peart Lal Singh v. Chandt-Charan Syngh,*but in 
Mc. Dowell and Со. у. Raghava Chetti* Sir Arnold Wite C. J. and 
Subrahmanya Atyar J. guarded themselves against being under- 
stood as expressing entire concurrence with all the observations 
in Natasayyan v. Ponnusami? with reference to the general ques- 
tion of the son’s liability under the Hindu Law. The distinction 
between Mc Dowell and Co's case* and the case now under notice 
is by no means obvious. How far off we still are from arriving at 
any definite and general legal principle may be judged from the 
attempt to state one in the latest Bombay case. The learned 
Judges can only say that “the son is not to be be held liable for 
debts which the father ought not, as a decent and respectable 
man, to have incurred.” 





1. 8 Barb. 158. 2. (1884) I. L, В. 6 
3, (1892.) І.І. В. 16 M. £9. 4. (1907) b C. L J. 
5, (1903) LLB. 27 M. 71. 
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Vedapalli Narasimham v. Dronam Seetharama 
Murthy.—I. L.R. 3r М. 163;—As the learned Judges hold 
that Art. 139 of the Limitation Act does uot apply to the case, 
their observations on Adtmulam v. Rir Ravuthan* are only obtter. 
The observations on the point in Kanthappav. Seshappa? may 
also be regarded as 002/07, seeing that at the end of the judgment 
Farran C.J. remarks that it is not necessary actually to decide 
the point in that case. Chandri v. Dafi Bhan? is, of course, a 
decision on the point. The question is, what is a determination 
of the tenancy within the meaning of Art. 139. It is, perhaps, 
not legitimate to take into account the provisions of a later enact- 
ment—the Transfer of Property Act. As admitted by the learned 
Judges of the Bombay Hight Court tke point is not free from 
difficulty, and should the question arise for decision in this Court 
it may have to be considered by a Full Bench. 


Sambasiva Aiyyerv.Venkateswarn Ayyar.—I.L.R. 
30 M. 356 and 31M. 179:— We have no hesitation in agreeing 
with the majority. Eveninthelight of the earlier authorities, 
theinstrument in question must be regarded asone ofthe clearest 
cases of an absolute gift; and judged by the principle of Suraj- 
mani v. Rabi Nath Ojha* it cannot possibly be held to be anything 
less. It seems far fetched to suggest that the words “ with the 
rights of gift, sale &c." are not used in their ordinary sense but 
are an unmeaning reproduction of some words of the Permanent 
Settlement Regulation—especially when the case is not onere- 
lating to Zemindari lands. 

Babu Singh v. Bihari Lal.—I. L.R. зо. A. 156.—While 
not quarrelling with the decision on the facts of the particular 
case, we are unable to agree with the learned Judges in their 
dissent from атна v. Nain Sukh! and from the dictum in 
Maharaj Sing v. Balwant Singh®. Nor are we able to agree with 
Debt Dat v. Jadu Rat” in so faras it decides that Yamma. v. 
Nain Sukh” must be taken to have been overruled by the Full 
Bench in Badrt Prasad. v. Madan Lal 8 (see Maharaj Singh. v. 
Balwant Singh %. Wemay also point out that, so far as the 
Madras High Court is concerned, Deb: Dat. v. Jadu Rai" has 





L (1885) I. L. R. 8 M. 424, 2. (1897) I. L. R. 22. B. 893, 
8. (1900) L L. В, 24 В. 504. 4. (1907) L L.R. 80 A. 84 : P. C, 
. (1887) I. L. R. 9 A, 498. 6 (1906) I L. Е. 28 A. at p. 541, 


5 
7. (1903) І, L. В, 94 A. 459. 8 (1898)1. L. R, 15 A. 75. 
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been doubted by the Full Bench in Venkatramanay Pantulu v. 
Venkataramana Doss ? 


It appears to us impracticable to lay down any inflexible 
rule as to the onus of proof in all cases in which the question 
of the son's liability arises. Much will depend on the nature 
and frame of each suit. That the learned Judges of the Allaha- 
bad High Court have overlooked this is evident from the reliance 
they place on the observations in Karan Singh v. Bhup Stingh.? 
That the onus of establishing the plea of immorality or ille- 
gality lies on the son has never been doubted. But this is not 
the only plea which a son can successfully set up. Where in satesfac- 
Hon of a debt family property has been sold by the father, or in 
execution against him, and Aas passed out of the family, the son 
seeking to recover his share of it can, no doubt, succeed only on 
proving theillegality orimmorality of it.-GzrdAaree Lal у. Kantoo 
Lal. And, likewise, in a personal action by a creditor to recover 
a debt tue from the father and in execution proceedings connected 
therewith, the plea of illegality or immorality is the only substan- 
tive defence open tothe son— Karan Singh v. Bhup Singh.? But 
the position of the son asa defendant in a suit by the father’s mort- 
gageeto enforce the mortgage against the son’s sharealso is very 
different. In the view that the rule as to the necessity for‘ antecedent 
debts ' applies as much to mortgages as to sales by the father (see 
Venkataramanaya Рапіши v. Venkatarama Doss? ; cf. also Makes- 
war Dutt v. Kishun Singh*, the mortgage, as such, may be in- 
operative as against the son on account of the absence of any 
antecedent debt justifying the mortgage, and no question need be 
raised in such a case as to the purpose of the mortgage loan. 
атпа v. Маш Sukh" belongs to this class of cases, and it was there 
laid down that the mortgagee should prove ‘either that the money 
was obtained by the father for a legal necessity or that he made 
such reasonable enquiries as would satisfy a prudent man that 
the loan was contracted to pay off an antecedent debt or for the 
other legal necessities of the family) (See also Chtnnaya v. 
Perumal*; $. №. Tata v. Kashinath"). The correctness of this rule 


1. (1905) 1.1. В 29 М. 200. 2 (1904) I L.R. 27 A. 17. 
8. (1874) L. R. I. I. A. 821, 4. (1907) 1. L. К. 34 О, 184. 


Б. (1887) LL.R. 9 A. 493. 6. (1889) I. L. R 13 M. 51, 
‚ 7, (1901) L. L. В. 25 B. 829, 
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and the propriety of the distinctiondrawn between the two classes 
of cases above referred to are accepted in Maharaj Singh v. Bal- 
want Singh and by the Calcutta High Court in Ktshen Pershad v 
Tipan Pershad?, and there is nothingin Bhadrs Prasad v. Madan 
Lal? orin Karan Singh v. Bhup Singh* that isin any way incon- 
sistent with this view. But, though the. mortgage may not be 
binding on theson, the creditor may, as in the Calcutta case, 
claim a money decree against him, and this can be resisted only on 
the plea of immorality. In Kiskun Lal v. Garurudhwaja Рғаѕай° 
the question of antecedent debts does not seem to have been raised 
at all, and the learned Judges, therefore, referred only to the plea 
of immorality, . 

With reference to Nanomz Babuasin v. Modhun Mohun® and 
Bhaghut Pershadv. Girja Koer? we may draw attention to the 
observation of the learned Judges of the Calcutta High Court in 
Kishen Pershad v. Tipan Pershad?, that these decisions do not lay 
down auy rule inconsistent with or materially different in principle 
from what is embodied in the earlier decisions of the Judicial 
Committee. 


Gangu v. Chandrabhagabai.—I. L. R. 32 B. 275 — 
The learned Judges have, we think rightly, held that even if the 
husband should be regarded as disentitled to succeed by reason 
of his guilt, the disqualification does not extend to his widow. 
But they refrain from deciding whether the murderer is debarred 
from succeeding to the estate of the murdered person. When 
Vedanaya Mudalsar v. Vedammal? came up before the High Court 
at a later stage (I. L. R. 31 M.i00) Sankaran Natr J. referred to 
the earlier decision and said: ‘That question, therefore, is not 
open to us for consideration.’ This, of course, does not warrant 
any inference as to what the learned Judge would have held if the 
question were open. The decision of Sir Subrahmanya Atyar 
and Boddam JJ. was based on the тше of ‘justice, equity and 
good conscience’ which, they held, was applicable because the 
point was ‘untouched by the Hindu Law.’ This view has been 
commented оп at lergth in r5 M. L. J. 163 The learned Judges 








1. (1906) I. L. Е. 28 A. at p. 541. 2. (1907) I. L4 В. 84 C. at p. 746, 
3. (1893) L L. R. 15 A. 15. 4. (1904) J. І. В. 27 А. 16. 

Б. (1893) I. L В. 21 A 288. 6. (1885) І. L. R. 18 C. 2I. 

7. (1888) I. L В. 15 0. 717. 8. (1904) I. І. В. 37 М, 591. 
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of the Bombay High Coürt seem to doubt the applicability of the 
ruleof justice, equity and good conscience in the circumstances 
of the case. 


Bhagwan 7. Warubai-—l.I. R. 32 B. 300.— Besides 
questioning the authority of Balambhatta and Nanda Pandita 
and showing how Balambhatta's order of succession involves a 
‘sweeping change? in that of the Mitakshara, the learned Judges 
also point oilt that the decision of Westropp C. J. in Sakharam 
Sadashiv v. Sslabat? is erroneous even according to Balambhatta. 
They next endeavour to show, as a matter of interpretation, that 
Vijnanesvara coyld not have meant ‘ brothers’ to include ‘ sisters. 
The last question dealt with is the glace of the sister іа the line 
of inheritance according to the Mitakshara. That she ss an heir, 
the learned Judges accept as settled law. Butin discussing her 
place, they do not merely rely un the Vyavahara Mayukha but 
seek to justify it according to the Mitakshara, by pointing out 
that she is not only a Gofraja Sapinda by reason of her birth, but 
also, in spite of her marriage, continues in a sense to be a 
Samanugotra. This is a new aspect of the case for the ‘sister,’ 
which deserves consideration, though its result will be to bring 
the sister in among the agnates and not,as the Madras High 
Court has done, among the cognates or Bhsnnagotra Sapindas. 
We may here point out that, judged by the test of competency to 
perform the obsequies of the propositus, the sister will, according 
to the Dharma Sindhu and the Nirnaya Sindhu, come in after 
the brother’s son. But of course the competency or obligation to 
perform the obsequies does not by itself, as for instance in the 
case of the daughter-in-law, create a right of succession, 


— —— 


SUMMARY OF ENGLISH CASES. 
Johnson v. Kearley. [1908] 2 К. B. 514. (C. А.).] 
Principal and Agent— Direction to buy from A as broker— 
Agent buying from A, treating А not as broker but as seller—No 
right jo indemnity, 
If the principal orders his agent to buy stocks in open market 
through A, bioker and the agent buys the stocks from A 








1. (1879) I. L. В. 8 B. 853. 
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treating him as seller, and not as broker, the agent does not con- 
form to the directions of the principal who is, therefore, entitled to 
repudiate the transaction and the agent is not entitled to any 
indemnity, the reason being that if,4 is treated as broker he 
becomes an agent of the principal and must sell the shares for 
exactly thesame value as he bought them and cannot gain for 
himself any secret profits; whereas, if treated as seller, he would 
be entitled to sell it as he likes and make a gain. 

Per Farwell L, J. (dissenftng).—Iftheagent buys from 4 at a 
reasonable price, which will include A’s cost price, and his usual ог 
reasonable brokerage, which the principal must know he must pay 
in any case, the agent does not exceed his afithority and is 
entitled to indemnity. 





Plumpton v. Burkinshaw. [1508] 2. K. B. 572 (C. A... 

Lunatic, not so found by tngursttion—Comenttee—Lunatte’s 
business carried on by, under Court's orders—No personal l1abilsty 
of Committee. z 

A person appointed by Court as Committee of a lunatic, not 
so found by inquisition, and carrying on the business of the firm 
of the lunatic under the Court’s orders, does not, in the absence 
ofany evidence to the contrary, incur any personal liability to 
the customers of the firm though he carries on business in the 
firm’s name, аз he is merely the agent of the lunatic by appoint- 
ment of the Court. 


Leal and. Edgelow v. Kingston. [1908] 2. K B. 579 (C.A.). 

Practice—Two platintiffs—Order to make better affidavit— 
Refusal of one plainiiff—Kright of other plaintiff to demand obedi- 
ence by attachment. 

Even after dissolution of a firm, “ one of several partners has 
a clear right to use the name of the other partners for the purpose 
of bringing an action to recover a debt due toa firm on giving his 
partners (who are unwilling to sue) an indemnity against 
costs. * * * One of two co-plaintiffs has the right to apply for 
au order of attachment against his co-plaintiff for non-compliance 
with an order requiring the plaintiffs to make an affidavit of 
documents, ” 
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Marecco v. Richardson. [1908] 2. К. B. 584 (С. А.). 
Limitation — Acknowledgment— Payment by cheque—-Cashing 
cheque. later on by agreement — Whether. the new period of limi- 
tation artses from the date of cashing. 


* Payment by a cheque (or bill) has always been considered 
to be a conditional payment.” ‘The reason why a part-payment 
takes a case out of the Statute (of Limitation) is that it is evi- 
dence of a fsesh promise. The promise must be considered as 
having been made when the bill was given and not when it was 
paid, though by agreement of parties the cheque or bill was to 
be presented for payment only ata later date as ''the payment 
relates back to the time when the cheque or bill was given." 
Therefore the starting point for the new period of limitation 
afforded by the issue of the cheque or billisonly from the date 
of its issue and not of its payment, for on the date of actual pay- 
ment by tne banker or acceptor there is no fresh promise on behalf 
of the debtor. 


—— 


Hartley v. Rochdale Corporation. [1908] 2. K. B. 594. 

Highway—Injury to, caused by A—Passive neglect of high- 
way authority to repatr—Damage to B going on the highway— 
Ltabiltty of A. 

* Where an injury is occasioned by the joint result or the 
compound result of two torts committed one after the other, the 
original tort-feasor, as a general rule, is not liable, because, but for 
the second tort the injury would not have happened ; but as far 
as I am aware there is no authority for saying that a non-action- 
able wrong such as the passive neglect of a highway authority 
breaks the chain of liability. If à man does that which obstructs 
a highway he is liable for the consequences of an injury sustained 
by somebody lawfully passing on the highway, eves though there 
was time for the highway authority to have removed that obstruc- 
tion and though the highway authority neglected to remove it.” 


Hales v. Kerr. [1908] 2. К. В. бот. 
Evidence—Admisstbtltty of —Acts of continuous neglect—Sutt 
on a similar negligent act. 


The fact that two others were negligently shaved by the de- 
fendant, a barber, with appliances in an insanitary condition, and 
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so got contagious diseases, is evidence to prove the defendant’s 
negligent way of shaving, in an action for damages by the plaintiff 
who also got contagious diseases as the result of shaving in defend- 
ant's shop, the alleged negligence irt the case of the plaintiff not 
being an accident-or isolated act or omission but a dangerous 
practice carried on by the defendant. ` 
Boger v. Boger. [1908] P. 300. . 

Divoree—Adultery with a foretgner— Necessity to serve the sum- 
mons on the foreigner though not subject to jurisdictson— Clearing 
conduct. 


In divorce cases, when adultery in alleged to have been com- 
mitted with a foreigner who is not subject to the Court’s jurisdic- 
tion, notice of the action must be given to himto give him an 
opportunity of clearing himself. 


— m 


The King v. Tate. [1908] 2 K. B. 686 (C. Cr. A» 
Fury—Misdirection—Accomplices evidence—No corroboration 
—Omisston to direct Fury as to the necessity of corroboration. 
Although “there is по definite rule of law that a prisoner can- 
not be convicted on the uncorroborated evidence of an accomplice” 
the practice to that effect “ has obtained so much sanction from 
legal authority that it deserves all the reverence of law, and a devi- 
ation from it in any particular case would be justly considered of 
questionable propriety,” and an omission to warn the Jury not to 
convict on such uncorroborated testimony is such a misdirection as 
to entail the quashing of a conviction based thereon if in fact the 
appellate Court finds that there is no corroboration. The silence 
of the prisoner, #.¢,, the absence of an indignant repudiation, when 
formally charged ot the offence soon after the occurence, may, in 
some cases, be a corroboration. 


Toal э. North British Railway Company. [1908] A.C. 352. 

Negligence—Facts sufictent—Ratlway Company. 

In an action for damages by a passenger against a Railway 
Company the averments of the plaintiff were ‘that while stand- 
ing on the platform he was struck and injured by an open carriage 
door, that it was the duty ofthe defendants and the invariable 
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practice of Railway Companies to close the doors of compartments 
before a train was allowed to leave the station, butthis the 
defendants negligently failed to do on the occasion ot this acci- 
dent.” Held, the facts set оці were sufficient for a Jury to infer 
negligence from. 


Dick v. Andsley. [1908] A. C. 347. 
Discretiqn to trustees — Inde finiteness—Charttable Trust. 


A testator after making certain specific dispositions, gave thé 
residue to certaia trustees, giving them full power to at any time 
or times as and when the residue becomes available to pay over 
or divide the residue or portions of it amongst such local or 
Scotch Charitable Institutions as they may select, at such time, 
in such manner or in such proportions, all as they in their absolute 
discretion may deem proper.” ‘The trustees were also to have full 
powers of realisation, investment, management and division, as if 
they үеге beneficial owners. 

Held: the trustees had по option to apply апу part 
otherwise than to charitable purposes. The words ‘part or parts’ 
referred to a time when distribution became practicable. There 
no indefinite postponement either. Even if there were some 
indefiniteness, the administration is always subject to the control 
of the Court if there was maladministration, and the will could 
not be set aside merely on the ground of indefiniteness. The gift 
in favour of charity was perfectly good. 








Larsen v. Sylvester & Co. |1908) A. C. 295. 

Charter -farty— Consiructiion—' Ejusdem generis! principie. 

A. charter-party exempted the parties from all liability arising 
from “ frosts, floods, strikes * * * and any other unavoidable 
accidents or hindrances of what kind soever? beyond their 
control delaying theloading of the cargo. А block of steamers 
waiting their turn. delayed the shipping. 

Held:it was within the exemption. The words ‘‘ what kind 
soever” taken along with the fact that the specified hindrances 
did not come under one and the same genus excluded the applica- 
tion of the principle of ejusdem generis. In cases like these “ you 
have to regard the intention of the parties as expressed in their 
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language, and words such as these—‘ hindrances of what kind so- 
ever ’—are often intended to mean exactly what they say. It is 
impossibie to lay down any exhaustive rules for the application of 
the doctrine of ejusdem generts, but І agree with Fry L. J. that 
there may be great danger in loosely applying it. It may result, 
as he says, ‘in giving not the true effect to the contracts of parties 
but a narrower effect than they were intended to have.’ ”—Per 
Loreburn L. C. 


Evelyn Vicountess De Vesci v. O'Connell. 
[1908] A. C. 298. 
Construction of Statutes—Objed of the Act— Strangers not to 
бе affected. 

Two persons 4 and B were owners in severalty of two lots 
of land which originally formed one property aud were subject 
to one entire fee farm rent. At the time of the severance of the 
two lots there was an'arrangement that lot A should indemnify 
lot B, the right of indemnity ranking next in priority “о the 
landlord’s charge. То this arrangement the landlord was no 
party. The occupying tenants of lot В purchased their holding 
with State-money. In accordance with statutory provisions in 
that behalf, the head-rent is apportioned and the amount thrown 
exclusively on the item purchased, iscompulsorily redeemed by the 
application of a portion of the purchase-money. But for S. 33 
of the Incumbered Estates Act (Ireland) 1849, the payment not 
having been at his request and being only a voluntary outlay the 
tenant of lot 4 would not have been bound to recoup the tenants 
of lot B. To obviate this result S. 33, Cl. (4) provided that '' the 
person entitled to the purchase-money shall be entitled to the 
proportion of the rent charge so redeemed in like manner as if 
he had purchased the same." 


Held : the Act did not affect the landlord's priority. “ The 
words of the section are to be construed to effect the purposes 
of the Act and not to affect parties whom it was not the purpose 
of the Act to touch.” (Loreburn L. С.). “ The process vulgarly 
described as ‘robbing Peter to pay Paul’ is not a principle of 
equity, nor is it lightly to be attributed to the legislature, or as 
Lord Ashbourne put it eveu ‘ astatute may be construed contrary 
to its literal meaning when a literal construction would result in a 
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gross injustice, contrary to what must have been the purpose and 
object of the provision." ” 


Lodge Holes Colliery Company, Ltd. v. Mayor 
of Wednesbury. [1908] A. C. 323. 


_ Action by local authority for subsidence — Damages— Principle 
of assessment. 


This w&s an action by a local authority against certain 
mine owners whose working caused a road to subside. 'The. 
local authority restored the road to the old level and sought to 
charge the mine-owners with the cost of the same. An equally 
commodious road could have been made ata less cost but ona 
lower level. 


Held: the plaintiffs were entitled only to this latter sum. 
They were not entitled to raise the road to the old level, cost 
what it might, and whether it was more commodious to the 
publicor not. Even those who have been wronged must act 
reasonably, however wide the latitude of «discretion that is 
allowed to them within the bounds of reason. 


Kydd v. Watch Committee of City of Liverpool. 
ne [1908] A. C. 327. 
Construction of Statutes —Coniext material. 


“The process of reasoning that because one set of words 
means one thing in one context, other words or the same words 
in a different, context must necessarily mean the same thing, is 
often vexatious and fruitless.’—Lord Loreburn L.C. 


Anderson v. Marten. [1908] A. C. 334. 


Policy of insurance—Total loss, whether at capture or condem- 
nation by Prize- Court. à 


A neutralship was captured by the Japanese as carrying 
contraband of war, and while being navigated towards a Prize- 
Court, was wrecked and became a total loss by the perils of the 
sea. By this time the period of insurance also expired. Subse- 
quently she was condemned bya Prize-Court. The policy ex- 
cepted risk of total loss by capture. 


4 
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Held : the total loss by capture took place on the date of the 
capture by. the Japanese and not on the date of the condem- 
nation by the Prize-Court. 


e У 


Blake о. Bayne. [1908] А. С. 371. 


Administrator, duties of—Next of kin, rights of soltestor— 
Fiductary relation. 

Plaintiffs and their eldest sister (the administratrix) were 
the sole next of kin of their deceased mother. The defendants 
were a firm of solicitors. They had acted on some occasions for 
the plaintiffs’ mother, but there was nothing to show that she 
ever treated them as her confidential advisers. They acted as 
solicitors also for their sister and procured the letters for her. 
When requested, they offered to stand as sureties on payment of 
a certain premium (which was, however, less than what certain 
companies who made it their business, would stand surety for) 
and on the plaintiffs giving.a guarantee bend to indemnifye them 
for the acts of their sister as administratrix. By the time the 
letters were actually got all the debts of the mother had been paid. 
From the conduct and admissions of the plaintiffs it was clear 
that they committed the management of the property to their 
sister. Some time after, with the concurrence of the plaintiffs, 
she indulged in some speculations which resulted in a heavy loss. 
The plaintiffs then sued the defendants on the Administration 
Bond, for the losses sustained by reason of their sister's specula- 
tions. 

Held :— The indemnity bond was a complete answer to the 
claim. The defendants were not the solicitors of the plaintiffs 
and as such stood in no fiduciary relation towards the plaintiffs 
and owed no duty to them. The taking of a premium did not, 
under the circumstances, amount to any personal misconduct on 
their part. 

Held also :—The misconduct, if any, was the misconduct of 
the sister, not as administratrix but as a manager acting on 
behalf of the plaintiffs and with their consent. In the words of 
Cairns L.C. “the rule of law or the rule laid down by the statute 
which requires the conversion of an intestate's estate into money 
is a rule introduced simply for the benefit of creditors and for the 
facility of division * * *  * As regards the substantial 
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proprietorship, the right of the next of kin remains clear to every 
item forming the personal estate, subject only to those paramount 
claims of creditors—Cooper v. Coofer.! " Subject to the payment 
of debts, the property belogged to the three sisters equally, and 
without their consent it was neither the duty nor the right of 
the administratrix to convert the estate into money for division or 
investment. 


* Macintosh v. Dun. [1908] A. C. 290. 


Communication for profit—Defamation—No privilege. 

The defendants carried on a business which consisted in 
“ obtaining information with reference to the commercial standing 
and position of persons and communicating the same to subscri- 
bers on confidential enquiry on their part " and, in response to an 
inquiry so made, made a communication defamatory of the 
plaintiff. 

geld :—The defendants were liable in damages. The pro- 
tection which the law throws around communications made in 
legitimate self-defence or from a бола fide sense of duty should 
not be extended to communications made from motives of self- 
interest by persons who trade for a profit on the characters of 
other people, It is only right that those who engage in such a 
business touching so clearly very dangerons ground should take 
the consequences if they overstep the law. 


—— —— 


In re Jewish Colonial Trust, Limited. [1908] 2 Ch. 187. 


Compantes (Memoranda of Association) Act—A iteration of 
obsects—Principles for the Court fo act upon. і 


Under the Companies (Memoranda of Association) Act 1890, 
(53 & 54 Vic. C. 62) the Court has jurisdiction to confirm the 
alteration of the objects of the Company, if the alteration is for 
one ot the purposes coming within S. 1, Sub-S. 5, and the Court 
is bound to confirm such alteration if the alteration is fair and 
equitable between the various classes of share-holders and if all 
the creditors have either consented, or been paid, or secured. It 
is not part of the Court's business to determine the wisdom of- the 
course adopted by the Company in the management of its affairs. 


кз 





——————. 


1. (187491, R, TH. L. 83. 
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In this case, however, the Court refused to sanction the 
alteration of the Memorandum of Association by restticting its 
operations to certain local area on the ground that the Council in 
whom the management vested, had the power to so restrict its area 
in practice, and that the vast majority of the shareholders 
representing over ł of the share capital had given по indication of 
their wishes on the subject. 


(Cf Companies (Memorandum of Association) Act XII of 
1895, 8. 5 & 7.) 


Metropolitan Water Board v. Solomon. [1908] 2 Ch. 214. 


Construction of Statutes—Private rights not affected —Lease- 
hold interest vested їп Metropolitan Water Board—Right of re- 
entry not taken away. 


A lease-hold estate liable to determine on alienation without 
the cousent of the landlord, belonging to the Grand Junction 
Water Works Company became vested in the Metropolitan *Water 
Board by force ofthe provisions of the Metropolis Water Act of 
1902. The Board was empowered under the Act to sell, assign 
or underlet. 


Held: notwithstanding, that they were not entitled to alienate 
so as to deprive the defendants of their right of re-entry on alie- 
nation without consent. 'The burden lies on those who seek to 
establish that the Legislature intended to take away the private 
rights of individuals to show that by express words or by neces- 
sary implication such an intention appeared; if no compensation 
is given it affords a reason, though not a conclusive one, for 
thinking that the intention of the Legislature was not that the 
thing should be done at all events but only that it should be 
done if it could be done without injury to others. 


In re Sharp-Maddison v. Gill. [1908] 2 Ch. 190. 

Dominant intention to benefit class— Imper fect enumeration. 

A testator gave his residuary estate upon “ trust for John Gill, 
Edgar Gill, the three children, of Sara. Mitchell and the six chil- 
dren of-Samuel Okey by his first. wife in equal shares.” At the 
date of the will and at the death there was only one of the six 
children of Okey living. LEE EE 
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The dominant intention being to benefit the children 
of Samuel Okey whatever their number, the Court, rejecting the 
naccurate enumeration, divided the property equally among the 
ix people entitled, includingt the one child of Okey and five 
others. 

[The judgment of Foyæ J. in (1908) 1 Ch. 372 confirmed.] 


—— 


Burgis v. Constantine. [1908] 2 К. B. 484 (C. A.) 

Ship—Bare trustee of plaintiff's shares fn—Ssgnature by, tn 
з blank form—filling up of the blank form asa mortgage by the 
Yefendant— Use of money advanced for mortgage by bare trustee— 
Nullity of mortgage. 
| A bare trustee of plaintiffs shares in a ship signed at his - 
agent's iustance a blank form which was afterwards, without 
his knowledge, filled up by the defendant as a mortgage, and the 
money advanced thereon by the defendant was used by the bare 
trustee for his own purposes. 

Hef] in suit to set aside the mortgage that (1) under the 
circumstances the mortgage was not duly executed and it was a 
nullity; (2) there is no estoppel in favour of a person who knew 
the truth ; (3) the defendant was not entitled to a charge on the 
shares for the money advanced and (4) the mortgage was liable to 
be set aside. 


JOTTINGS AND CUTTINGS. 


GOVERNMENT OF MADRAS, 
REVENUE DEPARTMENT. 


Order.—No. 2475, Revenue, dated 4th September 1908. 


Communicated to the Board of 
Revenue. 


2. His Excellency the Governor in Council is re to 
delegate to the Board of Revenue and Collectors of Districts the 
power to allow refunds or renewals of spoilt or useless non-judicial 
stamps in cases in which holders of such stamps have, without any 
fraudulent motive, been unavoidably prevented from: making 
application within the period prescribed by law, provided that 
application ismade within two: years from the date’ of purchase бї 
the stamps or from the date qu which they уеге spoilt ө or rendered 
useless И 


РЕЙ Ы 
- + *os ap t9. f. i 


+ + 


Finance No. 83. 
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CounseD?s Fees and ‘ Disbursements’ :—'The summary course 
recently taken by the Divisional Court with a solicitor who had 
received! advances for counsel's fees from his client, but had failed 
to apply them to the discharge of the ‘honourable obligation’ on 
the faith of which counsel had done their work has been followed 
by a decision of the Court of Appeal which will tend to strengthen 
this obligation by even more than the bond which one of tbe 
Judges declared in a leading case was the only means by which 
such a debt could be enforced. In Sadd v. Gribbin, last week, the 
question arose as to who was liable for the cause of taxation of a 
solicitor and client-bill of costs, the result depending on whether 
or not the counsel’s fees, which had been included in the bill, were 
to beregarded as disbursements, though they had been paid when 
the bill was delivered. It was contended, in support of the appeal, 
that such fees could only be included in a bill of costs under the 
head of disbursements, and that disbursements meant money 
which had been actually paid at the time when the bill was deli- 
vered and not, as was claimed to be practice, matters which the 
solicitor was merely under some liability, to pay. In d€livering 
the considered judgment of the Court, Lord Justice FARWELL refer- 
ed to an old case before Mr. BARON PARKE, in‘which that learned 
Judge said: ‘ We never entertained any doubt that an attorney 
can charge for counsel’s fees which have not been paid; in point of 
law they are gratuities: and as he has not paid them, with respect 
to them he is not a farthing out of pocket And (Lord Justice 
added): “It is equally clear that a solicitor cannot properly accept 
payment of the bill unless he has paid the alleged disbursements ; 
and if he did so he would run considerable risk of being struck 
off the Rolls." By delivering his bill, the solicitor alleges that 
any counsel’s fees therein set out as disbursements have, in fact, 
been paid, and he is bound by that statement, so that if it is 
shown to beincorrect the items cannot be allowed for the pur- 
poses of taxation. “ For such allowance would enable him to turn 
an amount which, when the bil] was delivered, was a liability not 
enforceable at law into an actual payment.” The Court, therefore, 
held in the interests of honesty aud in order to remove temptation 
that any sums elaimed in a bill as disbursements, and not paid 
before its deliverv, must be disallowed; and the decision is to be 
welcomed as a distinct aid to the recognition of the ‘honorable 
obligation’ on which counsel undertake their work on behalf of 


a 


their professional clients. VS 
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The Ethics of Advocacy :—Of more than usual interest to the 
English lawyer will be the fourth caming meeting of the- Ameri- 
can Bar Association. A Committee of the Association has drafted 
what purports to be a complete code of professional ethics, and 
the discussion of these proposed canons, which are 32 in number, 
will be the main business of the meeting. One of the draft rules 
is quite inconsistent with the traditions of English Bar. “A 
lawyer may counsel and maintain only such actions and proceed- 
ings as appear to him just. His appearance in Court should be 
deemed equivalent to an assertion, and on his honour that in 
his opinion, his client is justly entitled to some measure of 
relief? The obsérvance of such a regulation would, of course, 
be quite incompatible with impersonality that belongs to 
the‘ English Advocate. “A man’s rights," said Lord BRAM- 
WELL, ' are to be determined by the Court, notby his Advo- 
cate or Counsel.” It is for want of remembering this that foolish 
people object to lawyers that they will advocate a case against 
their own opinions. A client is entitled tosay to his counsel; 
«І want your advocacy, not your judgment. I prefer that of the 
Court." Lord HALSBURY has expressed a similar view. Не has de- 
scribed the contention that “ап Advocate is bound to convince 
himself by something like an original investigation that his client 
is in.the right before Це undertakes the duty of acting for him 
as ridiculous, “ impossible of performance, and calculated to lead 
to great injustice.” The rule that an advocate ought not to express 
his personal opinion in a criminal case has often been insisted 
upon. Serjeant SHRE's expression of beliefin the innocence of 
PALMER, the Rugeley poisoner, ‘drew a strong a protest from Sif 
ALEXANDER COCKBURN, who remarked that the counsel for the 
defence “ had better have abstained from making any observations 
which involved the assurance of his own conviction.” JOHNSON, 
when asked by BOSWELL whether a lawyer ought to support a 
cause which he knew to he bad replied :—'* Sir, you do not know 
it to be good or bad, till the Judge determines it.” That is 
really the conclusion of the matter. Much injustice would be 
done if the character and eminence of a counsel were always to 
be regarded in determining the justice of his client's cause, and 
this would be the inevitable result of the rule which the 


American Law Association is to be asked to adopt. 
* 
*o* 


222 THE MADRAS LAW JOURNAL. [vor. XVII. 


The Legal Mind in Polstics—The recent discussion in Parlia- 
ment on, the King’s visit to Russia furnished a striking exempli- 
fication to the workings of the legal mind in dealing with. 
political questions. Mr. Ктк HARIS, having bluntly charged the 
Czar and his Ministers with responsibility for the recent atrocities 
in Russia was threatened with suspension by the Deputy Speaker 
if he did not withdraw the offensive words. The Prime Minister 
intervened with the suggestion that it was not out of order “ to des- 
cribe a particular set of facts compendiously as atrocities or atro- 
cious or a series of crimes or what wehold to be a series of crimes” 
and the ‘only point being whether in describing the responsibility 
of a Foreign Government he should apply the tetm ‘atrocious’ or 
‘atrocities’ the honourable member might reasonably respond 
to the appeal to withdraw and ‘distinguish’ between the two 
things. The honourable member availed himself of the lawyer- 
like suggestion, and the debate was allowed to proceed. Mr. 
ASQUITH’s refinement on ‘atrocious or atrocities’ recalls the classi- 
' cal instance recorded in Bugcu's Diary of a distinction made by 
his hero, BISMARCK, ‘in his law-student days at the University, 
which saved the future Chancellor from something worse than 
suspension. ‘I remember,’ said BISMARCK, ‘at Gottingen I once 
called a student а “ dummer Junge (silly youngster) the recog- 
nised form of offence when it is intended to provoke to a duel: 
On his sending me his challenge, I said I had not wished to 
offend him by the remark that he was a silly youngster but merely 
to express my conviction.’ The legal habit of drawing fine dis- 
tinctions is worth a great deal, after all, in the rough-and-tumble 
of practical life,and politics. І 

"^ 

Disclosure of Amount Pard into Court.—The rule that when 
an action is tried with a Jury nocommunication.sh4ll be made to 
them until after the verdict is given, either of the fact that 
money has been paid into Court or of the amount paid in, is 
founded on good sense. If the payment be made with a denial of 
liability, the Jury’s knowledge that the payment has been made 
might prejudice a defence which, notwithstanding the defendant’s 
willingness at an early stage of the action to put anend to the 
litigation may be a perfectly good one. Moreover, knowledge 
of the fact that a certain sum has been paid into Court would 
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often induce a sympathetic Jury to award something more, 
however adequate the sum might be. Thus the plaintiff, relying 
on this tendency of Juries might, but for this rule, be tempted to 
goon wich the action, instead ‘of taking the money out of Court 
in satisfaction of his claim. ‘The inclination of the Judges is to 
enforce the rule strictly, and if it be violated by one of the parties, 
the result will probably be that the Judge will discharge the Jury, 
and that a second trial will be necessary. A few days ago, in 
reporting the proceedings in an unfinished libel action, a leading 
London newspaper mentioned the fact that money had been 
paid into Court, and Mr. Justice JELE thought it necessary to warn 
newspapers not tà put into their reports during the progress of a 
trial matters which must not be disclosed in court. "There is no 
reason to think that in this instance the report had the slightest 
effect on the verdict, but it is easy to conceive circumstances in 
which such a public disclosure might lead to an indirect violation 
of the rule ; and the Judges have undoubtedly the right to рге. 
vent anything which might interfere with the course of Justice 


under the rules. 
е 


t œ 

Promise to pay Bets.—The- policy of the Gaming Act, 1845, 
is to prevent betting transactions being made the subject of 
actions. It did not, however, make betting illegal, and, therefore, 
Lord RoMILLY held nearly 40 years ago, in Bald у. Yelverton that 
а bond for the payment of a sum in respect of racing c ebts given 
in order to avoid the consequences of not having paid them, was 
supported by good consideration. The decision has been followed 
in other cases; for instance by Mr Justice BUCKLEY in Jn re. 
Browne. In Hyames v. Stuart King, decided a fortnight ago, the 
facts, put shortly, were that the defendants, who had given the 
plaintiff a cheque in payment of Bets, wishing to prevent the pre- 
sentation and dishonour of the cheque, made a payment on account 
to the plaintiff, and promised to pay the balance if the cheque 
were held over. Lord Justice FLETCHER MOULTON wanted to hold 
strictly to the policy of the Gaming Act. A promiseto pay a 
sum equal in amount to a bet, the consideration being a promise 
not to make a default in payment known, seemed to his Lordship 
no better than a promise to pay a bet. The consideration, he 
said, was colourable, the real iutention of the parties being that 
the bet should be paid. Logically there is much to be said for 


5 
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this view, for under the law, as declared in Badd v. Yelverton, the 
loser of-a bet may, by a little judicious pressure, be forced to 
convert it into a debt which thelaw recognises, thus affording 
'an easy means of evading the Gaming Act. The other members 
of the Court, however, considered it too late to overrule Badd v. 
Yelverton, especially as this would seem in effect to be declaring 
betting transactions to be illegal, and therefore to be going 
beyond what the legislature intended.— The Law Seurnal. 
** 


During the recent Flower Show in the Temple (says the Pall 
Mall Gazette) a Bencher of an Inn was showing a guest the 
pictures and portraits ofthe society. ‘“ That,” said he, “is, 
JEFFREYS. We are rather proud of him, as he gave us our organ.” 
* Really |? was the answer. “ Тһе only connection I ever heard 
that he had with an organ was that he made many a vox humana 
stop.” a 

Retrtals of Murder Cases.—It is stated that the prisoner in the 
Bournemouth murder case, in which the Jury at Winchester have 
disagreed, will not be tried again till November at the Winter 
Assizes. Even for our circuit system (says the Pall Mall Gazette) 
this is pretty bad. It cannot be said that no man about whom a 
Jury disagree should be tried again nor that some interval should 
not elapse between the two hearings, but it is certainly a scandal that 
this man should remain five months longer untried in prison, for 
nothing but organisation is wanted to make the interval as short ag 
is thought necessary. It is true tuat other charges not on bail have 
occasionally to be delayed in this way, but the suspense in the case 
of a trial for life is so peculiarly shocking that no one would com- 
plain if reform was begun in second trials for murder by some 
special arrangement. For example the Judge might return at an 
eaily date to re-try the case. Or, possibly, ‘ PALMER'S’ Act might 
be utilised and the case tried at the Central Criminal Court. It 
is true that the statute has only been put in force when there was 
reason to believe that, owing to local excitement or prejudice,-— 
such as existed in the case to which it owes its origin—a fair 
trial could not be had in the country. But the words are * when 
it isexpedieut to the ends of justice. Surely itis so expedient 
that prisoners under the shadow of the gallows should be put out 


oftheir misery. Way sioali th: Court of Criminal Appeal not 
have the power of saying when and where this man shall be re- 
* * 


tried? 
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Counsels and New Trials.—His Honor Judge BoMPAs, at the 
Outleg County Court on June, 3, made some comments on the non- 
appearance of counsel in an application for a new trial. He remem- 
bered, he said, that when he was a young man at the Bar it was 
only on a chance of one of the older men being busy that he got his 
chance of being heard. He did not think it was good either for the 
publie orthe profession that no chance should be given to the 
younger men., The ‘upper’? men ought not to think that every- 
thing must be done by them. If they could not appear they ought 
to instruct younger men and give them a chance. He added that 
he was very nearly left in a big holeat Bradford the previous day. 
There were some* very good young men at Bradford, and if the 
older men found that they could not do the work, they ought to 
hand over their briefs to younger men.—The Law "Journal. 


* 

A Lawyer on legal Ethses.—Some time ago Governer HUGHES 
of New York raised a standard for lawyers that might be con- 
sidered rather high for every-day humanity. He declared that no 
case could be taken against the public interest. But if that be 
counsel of perfection, the article of FREDERICK TREVER HILL, a 
New York lawyer, and author of note, in the current PUTMAN’S on 
legal tuckery and ‘he disrepute into which the profession is falling, 
certainly demands nothing heroic of the average lawyer. It only 
asks him to refrain from twisting and turning the law in the in- 
terests of clients who do not deserve success. It asks him to be 
decently scrupulous and honest. 

Mr. HILL does not hesitate to say that “lawyers.are coming 
to be looked upon by fair and broad-minded men as defeaters of 
the law and mockers of its majesty.” He attributes this to the 
fact that the typical modern lawyer is addicted to quibbling, 
trickery, and technicality, and cares nothing about justice, the 
merits of the case, or the real issues. He thinks it altogether pro- 
per to confuse the Court and get “reversible error” into the record 
by hook or by crook. He prepares snares and pit-falls for the 
Judge, and rejoices when the efforts are successful. He stretches 
statutes and solemnly argues for interpretations that he knows to 
be preposterous. He defeats honest claims, regardless of all moral 
considerations, so long as some loophole for the rascally.client can 
be discovered. Не deceives legislators into putting jokers into 
bills and then goesinto Court to invalidate the acts fashioned by 
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himself with an air of innocence and good faith. He takes advan- 
tage of the failure of a plaintiff to observe the most technical and 
obscure rules of practice. He will “get off" criminals and turn 
them loose on the community on tke most trivial and transparent 
pretext. And so on, to the end of the indictment. 


Mr. HILL gives a number of striking illustrations, especially 
from criminal practice, to illustrate his charges. For example, a 
burglar who had robbed a railway station and killed a constable 
was once saved: from conviction on a charge of murder in the 
first degree by the pointthat thestatutein regard to burglary 
was so worded as not to cover railway stations, and that the 
constable had been guilty of trying to make an illegal arrest in 
interfering with the burglar. 

Only lawyers can so well expose legal chicane and artful 
dodging, and it is to be hoped that Mr. HrL1’s example will be 
widely followed by the other conscientious members of the pro- 
fession. As he says, lawyers should see themselves as others see 
them,.—Zaw Student’s Helper. 

"^ 

Having Our Measure Taken.— There are few roads easily 
travelled in a successful lawyer’s career. The success with which 
he meets is measured by the method of his practice. Senator 
CLIFFORD says: ‘Law is a jealous mistress and it doesn't pay to 
have her out with you.” No profession boasts of more noble fol- 
lowers. Мо опе 15 adored more than a lawyer who protects his 
own honor while defending or prosecuting for his client. 


No lawyer owes his self-respect and family honor to save a 
client. Neither the law, nor the ethics of the profession demand 
it. The lawyer who holds his honor and character above reproach 
is the one who has a good clientage. You can defend a self- 
confessed criminal for a heinous crime or prosecute a claim for an 
unworthy complaint and yet be on the right side and receive a 
meritorious reward without stooping to ill-devised means. 


The lawyer who is at the top round of the ladder in his pro- 
fession is the one who understands the law to fit the case, instead 
of knowing how to fit the case to the law. The former takes 
hard work to solve, the latter is done by influencing witness and 
Jurors unlawfully and dealing with corrupt Judges. The former 
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are men of high standing in the community and the latter are 
spoken of with the same disgust that a degenerate criminal is 
spoken of. | 


The lawyer also sets the standard by which very near every 
other person is measured, whether in factory, office, shop or field. 
How many dedication, commencement, obituary, memorial and 
other orations have you noticed that did not have as their central 
figure its „locality’s leading lawyer. No other profession has 
given to its country,a HENRY, HAMILTON, JACKSON, WEBSTER, 
CLAY or LINCOLN. Why, then, shouldn't the most be made of it ? 


A clientage is what one makes it. Ifa lawyer steps into 
your office, he need only see you receive and dismissa client, 
until he knows all about your practice. Water, mops and dusters 
are more essential in getting clients than books. No one wants 
to enter a dirty law office and if he gets in once, hell never be 
back to bother you. A client does not want you to be frivolous, 
but do business quick and right. You cannot fool him twice. Do 
not try it. You may never have another. Do not take his case 
just to get into Court, you may not stay long and never get in 
again. A good lawyer keeps his client out of Court and if he is 
in Court when employed, he gets him out. 


'There are a few guide posts to success strewn along the road 
which read, '* Don't practice on the Court,” “ Stay out of practice” 
‘Don’t cater to factions," “Keep office open and be there at office 
hours”, “© Don't loaf, clients come by chance,” ‘‘Don’t be on both 
sides of the fence at the same time.” 


Remember, there is no failure to the lawyer who follows the 
ethics of his profession and is honest with himself and fellow- 
citizen. Roy. E. RESSLE :—Central Law Fournal. 


* 
* +* 


Humor of the Lam.—' You allege cruel and inhuman treat- 
ment ?”, inquiringly said the Attorney. “ Just tell me please:” 

ч Ves, Sir, snapped the feminine and sharp-featured peti- 
tioner for a divorce. “ Why, actually, whenever І try to start an 
argument with him, he grins and agrees with me.”—Puck, 

We think it a pity that our Judges do not stick to their busi- 
ness ; their personal opinions on ethics may be interesting to some 
people, their relatives, for instance, but the public are not bound 
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to regulate their conduct by а Judges views on morality or 
ethics. Mr. Justice BuckNir last month severely criticised а 
husband who had obtained proof of his wife’s adultery by break- 
ing open a box and obstructing somedletters. This strikes us as 
simply ridiculous. We admit that, as a rule, a husband should 
not break open his wife's boxes and obstruct letters, but circum- 
stances alter cases. Does his Lordship consider it contrary to 
ethics to set a trap to catch a blackmailer or a receiver of stolen 
goods ?—Zam Notes. ine 

Barristers and Big Fzes.—Is it not time the Bar Council turned 
their attention to a little domestic subject ? We refer to the grow- 
ing practice of barristers bragging about the big feds they receive. 
We are sick of “ pars” in the papers that in the recent great case 
Wylie v. Lewts, Mr. PARCHMENT had 2,000 guineas and Mr. 
QUIBBLE, had 2,500 guineas and so on, ad nauseam. Of course we 
are told it is the naughtly clerks—those indiscreet persons. But a 
barrister always takes a precious good care to place ‘his brief i ina 
conspicuous position when it has a good fee marked onit, Our 
dentist does not write to the papers and tell the world what he 
charged for our new set of uppers. Our surgeon does not tell the 
world what he charged for— whatever nasty operation it was. Our 
friends, the barristers, have nobbled the press and become the big- 
gest advertisers on earth. The phrase “ largest fee ever received” 
reminds йз of Lipron’s advertisement of the “largest cheque ever 
paid for duty on tea.” Bah ! the whole business is bad form. The 
Bar council should see into it :— 75:4. 

ы * 

What did Mr. Justice RIDLEY mean last month when he said: 
“There is many a quack who is as good as a doctor"? Truly 
an ambiguous remark to fall trom Judicial lips.— 757. 


CONTEMPORARY LEGAL LITERATURE. 

The Green Bag (August 1908) reportsa thoughtful address, 
by Mr. ROSCOE PouND on the ‘Enforcement of Law. Dealing 
with the current attitude towards the law, he observes that there 
are four chief causes of the difficulties which beset enforcement 
of law to-day in the United States: (1) Shifting of the standard of 
justice, shifting of the emphasis from property to person, shifting 
of the stand-point from individualism to collectivism, shifting of 
the end of law from the old so-called legal justice to the new social 
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justice —a process which is going on the world over; (2) Conflict 
between legal theory and judicial practice inthe application of 
law ; (3) Want of accord of the common-law theory of the relation 
of law to administration with the needs of the time, and (4) the 
backwardness of judicial organisation and procedure in America. 
His remarks on the first and second of the above cases deserve to 
be noted. 


(i) The conservatism of law always makes it lag behind the 
ethical theory of the day. The older conception of law (е. g., Black- 
stone’s) was thoroughly individualist. The end of law was the 
protection of the individual. To day, moralists, sociologists and 
the more advanced among jurists have taken up the social concep- 
tion. Society, not the individual, is the subject of all thought ; 
but the individualist conception stil] dominates thelaw. Juries are 
conscious that the law in some way does not accord with the 
general sense of right. Judges feel that settled legal doctrines 
are lgading them in particular cases to results that jar their feel- 
ings of right and resort to lax or equitable application of the law. 
The legal machinery thus loses precision, and accuracy of opera- 
tion and lack of conSdence in the legal system results. This, how- 
ever, is the phenomenonofa transition and will disappear when 
the shifting to the newer standard of justice is accomplished. 


(ii) The conflict between legal theory and judicial practice 
in the application of legal reles arises out of the shifting of tb- 
growing-point in our legal system from judicial decision tole , 
lation. In the formative period of the common law, legal rules are 
fexible and their limits have to be determined as causes arise. 
But legislative law is imperative in form and, hard and fast. 
Certainty and uniformity of decision are its eud, not the justice of 
the decision in any individual case. In its strict application, the 
human element is excluded, and the decision must rest on the 
logical application of the letter of the law. Such a mechanical 
operation of legal rules sacrifices the justice of the result in indi- 
vidual cases and isa perennial source of iiritation. But the attempt 
of some judges to administer the law equitably leads to uncer- 
tainty. Judicial discretion and judicial law-making are points of 
contact between law and morals through which ethical considera- 
tions may b2 admitted in the application of law, but their scope 
has now been greatly narrowed. The conflict between equity and 


^ 
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certainty is unceasing in the progress of law. When the equi- 
table element is dominant, practice soon crystallizes into hard and 
fast rules or docrines of equity, under pressure of the demand for 
certainty. When thelegalelement is'dominant there is soon an 
equitable revoltor an insidious undermining in the interpretation 
or application of rules, under pressure of the demand for justice. 


REVIEWS. ' 


The Law of Copyrightin Designs: By Lewis Edmunds, K.C., 
and Herbert Bentwich, LL.B., 1908. Sweet and Maxwell, Ltd., 
London. Price 25 s.— This is, in a sense, a second edition of Mr. 
Edmunds’ work of 1895, but the book has been largely rewritten 
in consequence of the passing of the new Patents and Designs 
Act (1907). Тһе subject is of great practical importance in 
England, but in India where there is very little of manufacturing 
and industrial activity, or such activity is only in the air, the law 
of Designs us contained in Act V of 1888 is but little availed ot. 
The law here on such matters is a mere adaptation of the English 
law and a leading English treatiselike the one now under notice 
is not without use in India. Looking over the history of the 
Statute Law of Eugland with reference to copyright in Designs, 
one notes how the legislation there has proceeded in accordance 
with the progressive demands of industry and commerce, whereas 
in India the law has found a place in the Statute Book long before 
there was much need for it. The scope of the substantive law of 
Designs is comparatively small and the greater portion of the 
book is devoted to the discussion of the practice of Registration 
and the remedies for infringement. The long quotations from 
nearly all the leading cases are а specially useful feature of the 
book and in Part II the statute of 1907 is printed with a close 
commentary. 'The Designs Rules of 1908 are also given and the 
Appendices contain, among other things, the repealed Statutes, 
directions as to pleadings, &c., in actions, and detailed instructions 
to persons who wish to register Designs. 


The Memorandum of Practice n Civil Cases : by W. С. How- 
ard L.l. B., Trinity College, Dublin of the Middle Temple, Esq., 
Barrister-at-law. Second Edn. Published by Thacker Spink 
& Co., Calcutta. Price Rs. 2—We commend this little 
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book to the notice of all apprentices-at-law and junior practi- 
tioners in the country. The points dealt with are all simple and 
may ba regardéd as elementary. But want of attention to the 
small details set out by Mr.’ Howard has offen wrecked many 
cases. 


"The Provincial Insolvency Act: Ву A. P. Muddiman,I. C. S., 
Registrar of the High Court of Judicature at Fort William in 
Bengal, in ifs appellate jurisdiction : Published by Messrs. Thacker 
Spink & Co., Calcutta. Price Rs. 4-8-0.—This isa new anno- 
tation on the Provincial Insolvency Act. The Act has been 
subjected to a great deal of critical study by several annotators 
in this Presidency, not to speak of similar workers elsewhere. 
Mr. Muddiman of the Calcutta High Court has made his own 
contribution to the literatureon the Act. There have been no 
decisions under it; yet numerous English precedents have been 
referred to, which must prove helpful to'the -practising lawyer. 
We commend the book to the notice of the profession. 


Sohonts Code of Criminal Procedure: Ву Dr. Swaminathan, 
Barrister-at-law, Madras, 6th Edition, published by Addison & 
Co., Madras. Price Rs. 16.—Mr. Sohoni’s commentaries on the 
Code of Criminal Procedure have been found very useful, notwith- 
standingthe publications of more distingushed authors like Prin 
sep and Henderson of Calcutta. The arrangement of the matter 
under each Section and the distinguishing types employed render 
the work of the practitioner in hunting up references easy. But 
the work has been marked by no originality or critical insight, and 
the author of the 6th Edition has not, so tar as we can judge, 
made any contribution in that direction. He says he has tried to 
afford all reasonable facilities “ to stimulate the art of accurate 
thinking while on one's legs " for he proceeds to lament that the 
accomplishment is seldom exhibited in this country “even by the 
foremost men in the profession." But the learned editor has not 
condescended to tell us what those facilities are which he has 
afforded to enable a manto think accurately. If we put aside 
the exaggerated claims he makes for his book, we can recommend 
it as a usefulpublication. It is very well got up and reflects credit 
on the printers. 


Butterworths Ten Years Digest of Reported Cases (1898—1907) 


in 4 Volumes: Published by Butterworth & Co., л and 12 Bell 
6 
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Yard, Temple Bar, London, Price 5 3.— These are days of legal 
eucyclopœdeas and monumental digests. The four handsamely 
bound volumes of the Digest of ten years of English decisions are 
fit to adorn the shelves of every lawyer in large practice. Аз 
pointed out in the Publishers’ Note, no pains have been spared to 
render the work easy to use as well as accurate and comprehen- 
sive, 
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SECTION 3o OF THE INDIAN EVIDENCE ACT. 


Next to thejudian Penal Code, the Indian Evidence Act may 
be said to be the most successful attempt at codification by the 
Indian Legislature It cannot be said to have been inartistically 
or clumsily drawn up as many of the Indian Statutes are. Never- 
theless, different Sections of the Act have given rise to a conside- 
rable crop ot decisions, though these cannot be ascribed to any fault 
in the deafting. Chief among these is S. 30 and it may be useful 
to look at the language of the section to see what its exact scope 
is before one considers the several decisions bearing upon the 
section. 5. 30 runs thus: ‘‘ When more persons than oneare 
being tried jointly for the same offence, and a confession made by 
oue of such persons affecting himself and some othe: of such per- 
sons is proved, the Court may take into consideration such con- 
fession as against such other person as well as against the person 
who makes such confession." 

According to the section, а confession made by one of several 
persons tried jointly for the same offence affecting himself and 
the others when proved may be taken into consideration, first, 
as against the person making the confession and, secondly, as 
against the other person or persons. Weare not here considering 
all the points arising iu connection with S. 30, but only the 
question whether the confession allowed to be taken into consi- 
deration against others is against such latter “ evidence” within 
the meaning of the Act. 


For this purpose it is necessary to consider what the scheme 
of the Act is as regards statements made by third persons or per- 
sons not before the Court, ог statements made by persons who do 
not make them as witnesses. According to the English Law it 
is clear that such statements are not admissible, the principle being 
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res inier altos acta, еіс. ‘The question for consideration is whether 
this principle has been recognized in the Evidence Act, and if so 
to what extent. According to the definition of '* admission " in 
tbe Act it may be both self-serving and self-harming, 4. e., it 
may be a statement suggesting an inference in favor of the party 
making itor astatement suggesting an inference against the 
party making it. Ofcourse the party making it must be a per- 
son coming under Ss. 18 to 20. It is a principle of, the English 
law that self-serving statements are not admissible in evidence 
unless they form part of the res gestae. But when we turn to 
S. 21 of the Act we do not find an absolute rule of exclusion as 
regards these self-serving admissions We drawespecial attention 
to the language of S. 2t which has a very material bearing in 
this connection. S. 21 enacts that “admissions are relevant, and 
may be proved asagainst the person who makes them or his 
representative in interest; bat they cannot be proved by or on 
behalf of the person who makes them, or by his representative in 
interest, except in the following cases." M 


Far from the above section (S. 21) declaring the absolute 
inadmissibility of self-serving statements, the section enacts as a 
general rule that admissions are relevant. Hence according to the 
Act, as we understand it, statements whether self-serving or self- 
harming, amounting to admissions are relevant. ОЁ course all 
relevant evidence may not be adzsissib/e and may not be capable 
of being proved. The section, therefore, goes on to state that the 
admissions declared relevant may be proved as against the person 
making them, so that self-harmiug statements are both relevant 
and admissible as against the person making them. But as 
regards self-serving statements, vtz., statements which suggest an 
inference in favor of the party making them, although they are 
relevant they cannot be proved by him or on his behalf except in 
the three cases mentioned in the section. We are here construing 
the expression “as against the person making them or his терге- 
sentative in interest” used in S. 21 as qualifying the expression 
immediately preceding it, vtz., “ may be proved” and not as 
qualifying also the expression “ аге relevant.” In other words the 
expression ‘‘as against the person making it" in our view only 
qualifies “ шау be proved” and not the whole expression “are 
relevant and may be proved.” This view receives support from 
the fact that in the latter clause dealing with proof by or on 
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behalf of the party making them, relevancy is not referred to at all. 
The semicolon usually given as connecting these two clauses in 
рага І must be rejected. Ifthe expression ‘‘as against the person 
who makes them ” qualifies “ relevant ” also, there is no necessity 
for stating in the later clause that admissions cannot be proved 
by or ou behalf of the person who makes them, etc. It is because 
admissions have been generally declared to be relevant in the 
beginning of the section that it becomes necessary to enact in the 
later clause that such admissions, though relevant, cannot be 
proved by or on behalf of the party making them. In taking 
this view it is not necessary to adopt merely a grammatical or 
literal interpretation of the section. That is the only natural 
construction of the language employed if we bear in mind the wide 
scope of the definition of admissions in the Act. 

Leaving out self-harming and self-serving statements, the 
proof of which is expressly dealt with in S. 2r, thereis yet a 
large class.of statements which are neither self-harming nor self- 
serving, but which yet suggest an inference as to a fact in issue 
or relevant fact not in favor of the party making them nor against 
him, but in favor of or against another party. These are admis- 
sions according to S. 17, and they are relevant according to S. 21, 
but the question is whether they can be proved in favor of or 
against the other party. According to the English Law the 
question admits of but one answer. They are res Ие altos acta 
and are inadmissible in evidence, but according to the Act such 
ап answer is not possible. At any rate it cannot be said with the 
same certainty that they are inadmissible. In fact if one reads 
S. 21 of the Evidence Act with S. 30, one is almost pressed to the 
conclusion that such statements are not merely relevant but also 
may be proved. aking S. 21 by itself such statements are rele- 
vant, but the section does not enact that they cannot be proved 
by or on behalf of or against the third party. ОЁ course, the sec- 
tion declares first that admissions may be proved as against the 
person who makes them, etc. This does not apply as the state- 
ment in question is sought to be proved as against the person who 
does not make it. The section then declares that admissions 
cannot be proved by or on behalf of the person who makes them. 
This also does not apply as the statements in question are sought 
to be proved not by or on behalf of the party making them but by 
or on behalf of the party not making them. If our construction 


336 THE MADRAS LAW JOURNAL. [vor. XVIII. 


of S. 21 is correct, vtz., that admissions as defined in the Act are 

generally declared to be relevant, and if the statements we are 

considering do not come within the rule of exclusion as to proof 
stated in that section we must take it*thatthey can be proved for 

the purpose in question unless there is some other principle of 
exclusion recognised in the Act which will make them inadmis- 

sible in evidence. It may be admitted, as alrea dy stated, that all 

relevant facts are not admissible, but a fact declared to be rele- 

vant can only be made inadmissible by positive law or enactment 

or by some principles recognized by positive law. It is because 

of such principles or of such law that communications between 

husbaud and wife, barrister and client, although petfectly relevant, 

are not admissible in evidence. But nothing short of positive 
enactment or the recognition of principles enunciated by positive 

law can make a fact declared to be relevant inadmissible, Fur- 

ther, S. 5 of the Act expressly enacts that evidence may be given 

of the existence or non-existence of every fact in issue and of 
such other facts as are thereinafter declared to be relevant? The 
Statements in question being declared to be relevant by S. 21, evi- 
dence of them may be given under S. 5. 

Turning to S. 30 of the Evidence Act we find that our view 

of S. 2r is amply corroboiated. According to the former section a 

confession made by one of several persons tried jointly for the same 
offence affecting himself and the other co-accused may be taken 

into consideration both as against the person making it as well as 

against the others. In order that this confession may be taken’ 
iuto consideration the section enacts that it has to be proved, and 

this proof must be in accordance with the Evidence Act. If it 

is proved, then according to S. 5 it is at any rate a relevant fact. 

The fact that in the section it is enacted that the Court may 

take such confession into consideration does not justify the inference 
that the Legislature intends to draw a distinction between “taking 
into consideration" and “being evidence,” because even as agatnst 
the person making tt the section states that it may be taken into 

consideration. It cannot be contended that as against the person 

making it, it is no evidence. The section only declares what a 

Judge does in every case, vrz., that be may take relevant evidence 

into consideration. Of course a Court takes into consideration 

not merely evtdence strictly within the Act but also other matters 

which are not evidence as defined in the Act (v#de definition 
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of “proved” in S. з). The section, however, does not declare that 
the confession which may be taken into consideration puder that 
section is not evidence as defined in the Act. 


The decisions of Indian Courts on the construction of this 
section of the Evidence Act are, as usual, conflicting. In many 
of these allthe different sections of the Act bearing upon the 
matter are not considered. But before considering the deci- 
sions under.the Act it may be useful to consider the law prevail- 
ing before the Act, although in construing a clear provision of 
the Act which purports to codify the whole law of evidence, the 
previous history of the law cannot be looked into except ina 
case of ambigufty. In Queen v. Kalichurn,) it was held that the 
confession of an accused person was only evidence against himself 
and was по evidence against the accomplices whom he impli- 
cated. The same principle was stated by Hobhouse J. in Queen v. 
Basstrudat * where it was held that th: admission of an accused 
could not be taken to be corroborative evidence or any evidence at 
ali against anybody other than himself. The confession of a co- 
prisoner was not even regarded as corroborative evidence in cases 
where such corroborative evidence was necessary under.the law— 
see The Queen v. Durbaroo Das Sirdar?. In The Queen v. Sadhu 
Mundal* the Judges (Phear and Morris JJ.) observed “ that until 
the passing of the Indian Evidence Act such dangeious material 
(as was contained in S. 30) could not be used as evidence against 
the accused person." But, as already stated by us, this signifies 
nothing. 

Dealing with S. 30 of the Indian Evidence Act, Phear and 
Morris JJ. observed in Queen v. Nagas: “This Court has already 
had occasion in more than one case to point out that confessions 
which are made use of uuder S. 30 of the Evidence Act, in the 
first place can only be used so far as they make the confessing 
prisoner guilty of the offence for which all are being tried, and 
secondly, cannot stand higher than the evidence of an accomplice.” 
We are not at present concerned with the second part of the 
principle hereiu laid down. We have only to see whether the 
confessions are év:1Zence as against the co-prisoners and whether 
they bear any comparison to the evidence of an accomplice. The 





1, (1868) 6 W. В. Cr. 84. 2. (1867) 8 W. В. Cr. 35. 
3. (1870) 13 W. R. Ог, 14. 4. (1874) 21 W. В. Cr. 69 (71). 
5, (1875) 28 W. В. Cr, 24. 
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question whether the confessions cannot stand higher than the 
evidence of an accomplice will be dealt with later on. All that 
we are at present concerned with is whether it is evidence within 
the meaning of the Act. With referehce to this question the same 
learned Judges observed later оп in the same case: “And when we 
look at the words of S. 30 itself we find that the Legislature 
avoids saying that confessions of this sort are evidence or may be 
used asevidence as against persons other than those, who made 
them ; it says merely , the Court may take into consideration such 
confession as against such other person as well as against the 
person who makes stich confession. It is, we conceive, generally 
unsafe to use materials of this character against* persons under 
trial without carefully bearing in mind its special infirmity of 
character.” 

The learned Judges in the above case lay stress upon the ex- 
pression ‘‘take into consideration" as distinguished from “ evi- 
dence.” No doubt, ір S. 30 the Legislature does not say that 
confessions are evidence as against persons other than those who 
make them, but at the same time it is to be observed the learned 
Judges fail to take into consideration the other sections of the Act 
having a material bearing upon this question which have been 
already considered, and, as we have tried to shew, the use of the 
expression ‘‘ take into consideration ” does not in any way militate 
against the view that such confessions are evidence. 


In Queen v. Sadhu Mandal*, it was observed : ** Until the 
passing of the Indian Evidence Act such dangerous materialas this 
could not be used as evidence against the accused person, and even 
by that Act the Legislature only bestowed a discretion upon the 
Court to ‘ take into consideration such confession as against such 
other person as well as against the person who makes such confes- 
sion?” (S. 30) Ina previous passage they stated: ‘We also 
think that the Sessions Judge erred in omitting to instruct the Jury 
that as regards each prisoner the confession of his fellow prisoner 
was at best the evidence of an accomplice.” 


Dealing with Illustration (4) to S. 114 they say: ‘In view, 
therefore, of the stringent conditions which the Legislature has 
here presctibed as essential to the corroborative force of the 
accomplice’s account, we think that the mere confessions of 











1. (1874) 21 W. В Cr. 69 (71). 
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prisoners tried simultaneously with the accused for the same offence, 
which are in a very qualified manner made operative as evidence 
by S. 30, do not come within the scope of this legislative declara- 
tion, that under the special circumstances mentioned, the account 
given by one accomplice may be treated as corroboration given by 
another. And we are, therefore, of opinion that the Judge ought 
not to have told the Jury that the confessions of prisoners tried 
with Sadhu were as against him to be rated and valued at best as 
accom plice’s testimony, but further that these confessions were, 
for the reasons above given, evidence ofa peculiarly infirm and 
defective character requiring specially careful scrutiny before it 
could be safely relied on.” 


It is not here necessary io discuss the soundness of the view 
that there is in illustration (2) to S. 114a legislative declaration 
as to the necessity of corroborative evidence in order that the 
evidence of an accomplice may be acted upon, but assuming that 
under the law, as laid down in the Evidence Act, there is any ne- 
cessity for the corroboration of ап accomplice's evidence in order 
that such accom plice's evidence may form the basis for а convic- 
tion notwithstanding the explicit legislative declaration in 
S. 133 that an accomplice shall be a competent witness and that 
a conviction is not illegal merely because it pioceeds upon the 
uncorroborated testimony of an accomplice and admitting, as the 
learned Judges do in the case under discussion, that the account 
given by one accomplice may be treated as corroboration of the 
account given by another, it, is unsound as being against all 
legitimate canons ofconstruction to infer from the illustrations 
added by the Legislature to а section either a rule of law ora 
limitation to a supposed rule of law. The scope of an illus- 
tration has been the subject of consideration in very many cases. 
As observed by Amtr Alt and Woodroffe in their book on 
Evidence: “Illustrations, although attached to, do not, in legal 
strictness, form part of the Acts, and are not absolutely binding on 
the Courts. They merely go to show the intention of the framers 
of the Acts, and in that and other respects they may be useful, 
provided they are correct. The practice of looking more at the 
illustrations than at the words of the section of the Act is a 
mistake. The illustrationsare only intended to assist in con- 
struing the language of the Act. ” Illustrations are never allowed 
to control the plain meaning ofthe section. "Their object is only 
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to assist in explaining the language of the Section. In this case 
the section itself (S. 114) relates to presumptions of fact as they are 
called in English Law. In the English Law certain artificial value 
is given to a large nuinber of presumptions which аге properly 
presumptions of fact. The object of the framers of the Evidence 
Act in enacting S. 114 is not to give these presumptions 
any artificial value, all artificial and technical rules having been 
carefully avoided in the Act. By enacting S. 114 the Legislature 
gave the Courts a free discretion Lo use their own common sense 
and experience in judging of the effect of particular facts, and 
of the weight to be attaced to them, and it would be impossible 
to suppose that they forgot entirely this object andeappended the 
illustrations in the section in order that the object of the section 
might be frustrated, as it would certainly be if we were to 
infer from the illustration a presumption to be acted upon rigidly 
by the Courts. ‘That would be giving an artificial value to 


matters of fact. 
It is, therefore, not correct to say as the learned Judges did in 


The Queen v. Sadhu Mandal* already referred to, that by reason of 
S. 114, Illustration (4), the account given by one accomplice may 
be treated as a corroboration of au account given by another only 
ander the special circumstances mentioned in the iilustration 
and not otherwise, and that one of those special circumstances is 
that the account of the accomplice should be given in the due 
course of examination asa witness and that the confessions of 
ptisoners tried simultaneously with the accused for the same 
offence being made operative as evidence only ina qualified manner 
by S. 30 they do not come within the special circumstances. 

We shall now proceed to discuss the cases bearing upon the 
question of the legal character of the confession made admissible 
under S. 30. Some of these cases lay stress upon the use of the 
expression “ take into consideration ” in 5. 30 and infer that this 
language differentiates the confession under this section from 
evidence, and that therefore a conviction based on a con- 
fession under S. 30 is a case of no evidence and bad in law 
although such a confession may be, as distinguished from 
evidence, an element in the Consideration of the case—see 
Proceedings of the Madras High Court dated 54th January 1873? ; 


Regina v. Ambigaru Hulga? ; Re. Alagappan Bali and ofhers*. 
1. (1876) 21 W. R. 69 (71) 2  M.H. O. Appendix, page XV. 
t 8. (1876) I L. R. 1 M. 163. 
4. (1887) Welr's Criminal Rulings 4th edition, page 742. 
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Similarly iu Queen Empress у. Khandse? it was observed: 
“Under S. 30 of the Evidence Act (1 of 1872) these confes- 
sions could be ‘taken into consideration’ as against him; but 
they are not technically evidence within the definition given in 
S. 3 of the Act as was pointed out in Imperatrix v. Bayegt, and 
they could not therefore alone form the basis of a conviction. 
They could only be taken into consideration along with evidence.” 
This case was followed in Queen Empress v. ‘Nirmal Dass*. 
In Reg. v. Kaliappa Gounden? it is said : ‘Confessions made by 
accused persons may be considered against persons who are tried 
with them, but they cannot he accepted as evidence of any fact 
necessary to constitute the offence." In these observations we 
take it that the Court was laying down only in other language 
the principle enunciated in 7 Mad. Н. C. App. 15 and followed 
in In Re Ambigat Huleyn*. In so far as these decisions lay 
stress проп the expression “take into consideration” in S. 30 
and infer from such language that confession under S. 30 is not 
evidente, they proceed upon a misapprehension as to the scheme 
of the Act and they do not also take into account the other sections 
of the Act already referred to which go to show that the confession 
referred to under S. 30 is relevant and may therefore be evidence 
apart from that section. Even taking the language of the sec, 
tion, we have already pointed out the several circumstances 
which go to shew that the Legislature by using the expression 
« taking into consideration ” in this section does not suggest that 
the confession is not evidence. It is not necessary to repeat 
those arguments again. But it may be observed that, so far as 
we can see, the Full Bench of the Calcutta High Court in Em- 
press v. Ashutosh Chuckerbutiy® has made the nearest approach 
to a correct understanding of the nature ,and character of this 
confession, although as to the weight to be attached to such 
confession where the Court acts upon it, opinion was not unani- 
mous, and the opinion ofthe majority upon this point might re- 
quire reconsideration. Garth C. J. observed on the point we are 
now discussing: “I am of opinion that under S. 30 the confes- 
sion of a prisoner which affects himself aud some other prisoner 

charged with the same offence, becomes, when duly proved, 
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admissible in evidence as against both prisoners, and must be so 
dealt with by the Court. When this confession has been duly 
proved, it may, by the express language of the section, be taken 
into consideration against either prisoner; and Ido not see in 
what other way it can be taken into consideration than as evi- 
dence. There is no provision in the section by which the con- 
fession is to be receivable against one prisonerin one way and 
against the other prisoner in another way. But although the 
section does, in my opinion, make the confession admissible in 
evidence against either prisoner, the weight whicb ought to be 
attached to such evidence, and the question, whether, taken by 
itself, it is sufficient in point of law to justify a*conviction, is a 
question for the judge who tries the case.” Atnsle J :— The 
Indian Evidence Act, in the 30th section speaks of certain con- 
fessions by a prisoner as proper to be taken into consideration, 
not only as against the person by whom they are made, but also 
as against any other person who is being tried jointly for the same 
offence. Such confessions may legally go to make up thé proof 
of the, offence as against the latter, and if so, it is impossible to 
describe them as anything but evidence. In the case of a confes- 
sion proved by oral testimony, or previously reduced to writing by 
a Magistrate and proved by the production of record, the defini- 
tion of evidence in S. 3 of the Evidence Act will clearly include 
such proof. There can be no reason for holding that a confession 
made during a trial in the Court of Session in open Court is to 
be treated as something different. ‘Therefore I hold that all con- 
fessions which can legally he used under S. 30 are evidence.” 


Similarly Yackson J. :—'' In my opinion the confession spoken 
of in S.30 of the Evidence Асі, їо put the intention of the 
legislature into a common English legal phrase ‘is evidence’. 
I also think it evidence for a Jury at a Sessions trialin India, 
but I think at the same time it is not singly sufficient to support 
a conviction, that is to say, an accused person оћег һап he who 
has confessed cannot lawfully be convicted upon such confession 
alone, nor, in my opinion, ought to be convicted on the ground of 
such coufession corroborated by circumstantial evidence unless 
the circumstances constituting corroboration would, ‘if believed 
to exist, themselves support a conviction,” 
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Dealing with the question whether the confession under S. 
30 is not evidence against a co-prisoner by reason of the fact 
that the Legislature has avoided calling it as such he observes : 
“The Legislature, in my opinton, has not avoided calling the confes- 
sion of an accused person ‘evidence’ against a co-prisoner. It 
has not so called it, because that is not the phraseology of the 
Act. What its framers appear to have had chiefly in view, and 
what they have expressed in the way which they considered most 
suitable, was—ist: What facts are relevant and what irrelevant 
for the purpose of producing a given belief; and 2nd, in what 
mannet such facts as are relevant are to be proved. The following 
is the definitiofi or explanation of the expression ‘proved’: ‘A fact 
is said to be proved when, after considering the circumstances 
before it, the Court either believes it to exist, etc.’ It seems to 
follow, therefore, that if a relevant fact is proved, and the law ex- 
pressly authorises its being taken into consideration, f.e, con- 
sidered fora certain purpose or against persons in a certain 
situation, the fact in question is ‘evidence’ for that purpose, or 
against such persons, although the result has not been expressed 
in those words by the Legislature ; and being ‘evidence,’ it must be 
used in the same way.as everything else that is ‘evidence’. What 
the Legislature intended to denote whenever the word ‘evidence’ 
is used in the Act, is carefully explained in the interpretation 
clause. A confession is an admission, and by S. 2x admissions are 
relevant. Ordinarily, such admissions can only be proved against 
the person making them, and, therefore, if the prosecutor ata trial 
before the Court of Session, proved a confession made by a person 
then under trial, the Court would be obliged to hold that it was 
relevant, and could be considered only against the person making 
it; but the 30th section expressly says that such confession 
when proved may be considered as against other persons being 
jointly tried for the same offence who are affected by it. The first 
point, therefore, seems made out by the terms of the Act itself. 
In truth it seems impossible to avoidin such cases producing 
an effect upon the mind, when a confession is read, extending 
to every person named іп the confession ; even the Judge with 
the best balanced mind conceivable, if he spoke with absolute 
Sincerity and self-examination, would probably admit that his 
mind was in some degree affected by the confession of one man 
criminating another, provided that he believed the confessing 
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prisoner to be in the main veracious. It may be, therefore, that 
the Legislature did wisely in recognizing and taking under its 
control the impression thus unavoidable, which might actually 
do more harm if un-recognized. The confession being thus 
what is called ‘evidence’ it seems to me, clearly matter for the 
jury to consider.” 


The conclusion which the learned Judge has come to in the 
above passage, viz., that the confession under S. 40 is- evidence is 
correct, and isin harmony with the view which we have previ- 
ously expressed in this article, although, at thesame time, it has to 
be observed that we cannot accept all the learned Judge's reason- 
ingto becorrect. For instance, the learned Judge has remarked 
that ordinarily an admission can only be proved against the 
person making it, and that but for S. 30 it cannot be considered 
as against those not making it. This view is hardly justifiable as 
we have tried to show already. In our view, but for S. 30 there 
would have been no diffculty whatever in holding that g con- 
fession is relevant even against others. 


In a case coming under 5. 25 of the Evidence Act a Full 
Bench of the Bombay Court held in Imperatrix v. Pitamber Fina, 
that aconfession made by one person although it cannot be 
proved as against the. person making it as being one made to a 
Police Officer may be proved on behalf of the co-accused if it was 
relevant. The confession in that case was as follows:—“ I have 
killed a man on the Vellard, and the other has run away.” The 
suggestion on the part of the co-accused was that it was an 
admission of guilt by the accused making the confession and 
that he himself was not responsible. The High Court held that 
the learned Judge who tried the case was wrong in shutting out 
the evidence and should have directed the Jury to take such evi- 
dence into consideration as regards such co-accused. The learned 
Judges observed: “In this case the confession was sought to be 
proved not as agaznst either the confessing person, or his 
co-accused, but on behalf of the latter. There is not anything, of 
which we are aware, in the Indian Evidence Act, to which Act 
alone (S. 2) we are at liberty to look for the law of evidence in 
this country, that would justify us in excluding such evidence 
when sought to be given on behalf of the co-accused, provided it 
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be relevant.” Here the confession is sought to be used in favor 
of the party not making it, and that, ofcourse, does not come 
within the purview of S. 30 which applies when such a confes- 
sion may be taken into consideration as against such person. The 
confession can only be relevant as suggesting an inference in 
favor of the party not making it. That only confirms our view 
that a confession by one accused would be relevant as against 
another not making it even if S. 30 had not been enacted. But 
for S. 30 of the Evidence Act, such a confession is relevant as 
againstthe party not making it and may be proved as against 
him inallcases. S. зо only imposes certain restrictions which 
would have no application without it but does not declare that 
the confession is not relevant or is not evidence. Ofcourse it is 
a different question as to what weight should be given to such 
pieces of evidence. That has nothing todo with the question 
of admissibility or with the question of its being evidence under 
the Act, 


Of course where a confession is admissible under S. 20 it 
should be taken into consideration against all the accused and not 
simply against the person who madeit. Ifit is not admissible 
as against the party making it and so cannot be taken into consi- 
deration as against him, it is equally inadmissible as against the 
other co-accused and cannot be taken into consideration as 
against them. If the prosecution cannot prove the confession as 
against the accused making the confession, being a confession 
made to a Police Officer or to a person in authority and made by 
reason of any inducement, threat от promise made by such person 
in authority, the prosecution ‘cannot equally prove it as against 
the other accused jointly tried along with him. See Empress 
у. Rama Btrapa’. 

It is thusclearthat a confession under S. 30 is evidence 
even as against the other accused whom the confessing person 
implicates by his confession. 





1. (1878) I. L R. 8 В. 12 at page 16. 
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Miyaji altas Mahomed Ghouse Sahib v. Sheik 
Ahmed Sahib.—I L. R. 31 M. 212.—Religious endowments in 
this country have been suffering from the policy of strict neutra- 
lity pursued by Government which makes them fight shy even of 
legislative measures intended for remedying the notorious mis- 
management by the trustees. The strict interpretation placed 
by the Courts of this country upon many of the sections of the 
Religious Endowments Act has not been conducive .to the 
improvement of the position. The decision in this case will, we. 
hope, be conducive to better management. Prior, to this decision 


the construction placed upon S. 14 of the Religious ‘Endow- 
ments Act was that the Court, though it had the power to 


remove the trustee for misconduct, had no power to remove 
him from possession and make provision for better management: 
It is refreshing to find that the Courts have at last been able to 
find that they are not so utterly impotent as under the present law 
it was imagined they were, and we hope that the District Courts 
will be able to give full effect to this decision in suits under S. 14. 
Even ifno trustee could be appointed in the place of the old 
trustee removed for misconduct in a suit under S. I4 ofthe 
Religious Endowment Act, a position in itself doubtful, and so no 
possession could be delivered toa trustee to be appointed here- 
after, yet an old trustee might be removed from possession and a 
receiver might be appointed to take charge of the estate until a 
new trustee is appointed. 


Raman Chettiyar v. Gopalachari ci L. R. зі М. 
223.—1п the above case the learned Judges hold that the general 
rule of law requiring a debtor to seek out his creditor and pay 
him cannot be applied in determining where, for the purpose of 
S. 17, C. P. C., the cause of action has arisen. The argument 
relates chiefly to the construction of Clause (iii) of Explanation III 
toS. 17. The learned Judges practically assume that Clause (ii) 
has no application to the case, and they construe Clause (iii) as 
referring not to a rule of law, but to the /erms of the contract, 
whether express or tmpised. The rule of law cannot be read into 
the contract as an implied term, but the implication, as one of 
fac, may (though the learned Chief Justice desires toleave the 
question open) be raised either from the nature or terms of the 
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contract or from the surrounding circumstances, including апу 
custom or course of business between the parties. 

We agree that a generalrule like the one now in question 
cannot be relied on as сопітоћіпо the exgress words of a statute. 
But unlike Order XI, Rule т (6) of the English R. S. C., neither 
Clause (11) nor Clause (iii) of Explanation IIIto S. 17 contains the 
limiting words ‘according to the terms thereof,’ and in England 
even this express language has been held to be satisfied if the 
tmplicatton, which under the circumstances reasonably arises from 
the contract, is that it should be performed in England. Comber 
v. Leyland* referred to by the learned Chief Justice is explained 
by the Court of Appeal іш Charles Duval & Co. Lid. у. Gans.? 
In Comber v. Leyland,* th» House of Lords proceeded on the view 
that the contract was by its express terms to be performed out of 
England, t.¢.. at Pernambuco. Lord Halsbury, L. C., no doubt, 
makes some generalobservations, but they are justified by the 
circumstance that Order XJ, Rule (r),is an attempt to usurp 
international jurisdiction, and they have no application to the 
construction of a section that merely relates to the distribution of 
tnter-muntctpal jurisdiction. Lord Herschel] lays special stress on 
the provisions of the particular contract. Lord Morris gives but 
a doubtful assent to tbe decision of the House, and Lord Shand 
not only, approves of the decisions of the Court of Appeal in Bell 
& Co. v. Antwerp, London and Brazil Line?, and in The Etder,* 
but himself states the principle as follows: —' When it is shown 
that a plaintiff is entitled to require the performance of a centract 
in this country, and that consequently a breach takes place in 
this country, process may be served out of the country, * * * а 
(but) the rule is limited to this, and there is no right to serve out 
of the jurisdiction where the performance of the contract may be 
given either within the jurisdiction or abroad. in the option of 
the party who has undertaken the obligation." 


The general rule as to the debc being payable at the eregsfor's 
place has been held not to satisfy Order XI, Rule (1) (е), because 
the clause requires that there must Ье а breach in England ofa 
contract ‘ which oughé to be performed within the Jurisdiction ; the 
Courts rightly point out that a payment to be made wherever the 


1. (1898) A. О, 524, 2. (1901) 2 К. В. 685. 
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348 THE MADRAS LAW JOURNAL. [vor. XVIII. 


creditor may happen to be or demand cannot be said to bea pay- 
ment which ought to be made in England—Bell & Со. v. Antwerp, 
L. and B. Line*. But the language of Clauses(ii) and (iii) 
of Explanation III to S. 17, C. P. Cs, is different. The contract 
is not any the less performableor the money payable at one place— 
where itcan be claimed by law—because the performance or pay- 
ment could have been claimed at another place also. 


It is, therefore, submitted that the English decisions on Order 
XI, Rule (1) (е), are no safe guide in the construction of the ‘ juris- 
diction’ sections of the-Code of Civil Procedure. 

So far as the judgment is based on the language or intention 
of Explanation III to S. 17—independently of Не argument de- 
rived from the English cases—the decision is not of much impor- 
tance as a precedent for the future ; for the new Code of 1908 has 
omitted this Explanation. The question henceforth will be, 
whether or not, within the meaning of S. 20 (c) of the new Code 
the cause of action arises wholly or in part at the place where the 
money is payable under the general rule of Zaw above referred: to. 
We are unable to agree with the learned Judges that any infer- 
ence may be drawn from the mere non-mentton ot the case in the 
illustrations to the section—cf. Laljee Lall v. Hardey Narain.* 
A. cause of action arises at the place where payment is to be made 
or performance to take place—Lutchmschand v. Zorawur Mull,* 
and the fact that the obligation to perform something ata parti- 
cular place arises in some measure by а rule of law and not by the 
will of the parties, will not prevent the cause of action accruing at 
such place.—cf. Sami Ayyangar v. Gopalayyangar. 44 The deci, 
sions on Clause 12 of the Letters Patent will be relevant to the cone 
struction of S. 20 (c) of the new Code, except in so faras one point 
of conflict among them has been set at rest by the express refer- 
rence in the section to thecause of action arising wholly or tn 
part, without any question of leave. 


In Motilal у. Surajmal®, Tyabji J. was inclined to hold that 
the cause of action would arise in part at the place where payment 
would have to be made under the general rule of law above 
referred to. Andafter duly considering Ss. 46, 47, 48, 49 and 
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94 of the Contract Act, the learned Judge affirmed it to be the 
rule in India as well, that where no specific contract exists as to 
the place where the payment of the debt is to be made, it is the 
duty of the debtor to make the payment where the creditor is. On 
this latter point Justice Batty took a different view in Kedarmal v. 
Surajmal*. He said: “ If performance is to be without application 
and neither day nor place is fixed, S. 49 (of the Contract Act) 
would apply and exclude plaintiff's contention that the debtor 
must seek out the creditor and pay athis place of busi- 
ness.” We are unable to agree in this view. It is true that 
in so far as it directs performance at a “ reasonable place ” 
to be appointed' by the promisee, S. 49 “ substitutes a reasonable 
rule for the common law principle.” But this is а vartation of 
the English Common Law rule only for those cases in which the 
promisor chooses to apply to the promisee for such appointment. 
As pointed out by the Judicial Committee іп Grenon v. Lachmt 
Naraty, ° under S. 49, “not only has the promisee the right of 
naming the place, but there is thrown on the promisor the duty of 
applying to the promisee to appoint a reasonable place.” Where 
the promisor does not so apply, there is nothing in the Contract 
Act to exclude the rule of the common law, and even Batty J. does 
not hold that the provisions of the Act relating to the “ place of 
performance” are exhaustive. The learned Judge proceeds : “ The 
Indian Contract Act makes no provision for the place of perform- 
ance when no time ог place is fixed and when there is no pro- 
vision to perform without application. But in such case, the 
ruling in Bell & Со. v. Antwerp, London © Brazil Line,? and 
not that in Robey у. Snaefell Mining Co * would apply. * * * 
As plaintiff's case is that S. 49 does not apply, it follows that 
performance was not promised without application, and therefore 
Bell & Co. v. Antwerp, L. & B. Line 3 must govern this case,” 
the result of which was said to be that the Court had no juris- 
diction over the case under clause 12 of the Letters Patent. To 
this conclusion, we venture to take exception. If S. 49 was said 
not to apply,'it did not follow that the “ performance was not pro- 
mised without application.” It only meant that the promisor 


had not chosen to apply to the promisee to appoint a place for 
performance—and this is indeed the case with most promisors 





1. (1907) 9. Bom. L. В 902. 2. (1896) I. L. К. 24 О. at p. 18. 
8. (1891) L. B. 1 Q. B. 103. 4. (1887) L. В. 20 Q. B. D. 152. 
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against whom a suit becomes necessary at all, for they are not 
оуег-апхіомѕ to perform. Again, it is true, as was said in Bell & 
Co. v. Antwerp L. & B. Line !, that a creditor may demand 
payment from his debtor * wherevet he may find him.” But 
it does not follow that where the creditor does not so find him 
and make the demand, the debtor is not bound 1% law to pay 
at the creditor's place, except in so far as he may avail himself of 
the privilege which S. 49 gives him. Andthe conclusion of the 
English Courts that for the purpose of service out of England 
the contract is not one which according to the terms there- 
of ought to be performed in England does not support the 
learned Judge’s conclusion that even for purpos*s of clause 12 
of the Letters Patent, the cause of action does not arise at the 
creditor’s usual residence or place of business For the cause of 
action to arise at a particular place, it is not necessary that the 
contract should dy sts é#erms (whether express or implied) be 
performable there; for such a view would exclude even Ss. 48 and 
49 of the Contract Act, 


~ , It is, therefore, submitted that the view of the law taken in 
Kedarmal v. Surafmal? is erroneous, though the decision itself 
may be supported with reference to the facts of the particular 
case, for there the learned Judge held that the contract in question 
was not inthe nature of one between creditor and debtor or 
vendor and buyer, to which the common law rule will apply, but 
resembled that iu Comber у. Leyland.? 


——— 


SUMMARY OF ENGLISH CASES. 
Lord Chesterfield v. Harris. [1908] 2 Ch. 397. 

Right of fishing— Prescription Profit “а prendre” — Reason- 
ableness. 

A right to fish £m aleno solo without stint and for 
commercial purposes is a profit a prendre, and cannot be acquired 
by custom. Nor canit be acquired by prescription. A right in 
an indefinite number of people to take a profit a prendre without 
stint and for sale must tend to the entire destiuction of the 








1. (1891) L. B.1 9. B, 103 
9. . (1907) 9 Bom. L. B. 903, - $ (1898) L. В. А. О, 624, 
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property. А prescription, to be good, must be reasonable and 
certain, and such a prescription would be wholly unreasonable. 

[The judgment of Nevtlle J. iu (1908) 1 Ch. 230 (vide 18 
M. L. J. 112) reversed.] ^ 


Mansell 2. Valley Printing Company. 
[1908] 2 Ch. 441 (C. A.) 

Commoh law right — Unpublished picture. 

In this case the Court of Appeal upheld the decision of 
Swifen Eady ]. іп (1908) 1 Ch. 567 (vide 18 M. L. J. 147) that 
a person publishing a pirated cop» of an unpublished picture is 
liable to damages for the infringement of the common law right 
of property of the owner in the picture, however innocently he 
might have acted in the matter. 

Great Western Railway Co. v. Midland Railway Со. 
° [1908] 2 Ch. 455. 

Railway Company—Compuisory powers for a prescribed period 

—Expiration of the pertod— Ordinary powers not affected, 





An Act of Parliament authorised a Company to construct a 
railway, provided that if the railway was not completed within 
five years from the passing of the Act the powers given to the 
Company under the Act for making and!completing-the railway 
ought to cease. The Company was one incorporated for the 
purpose of making the railway ; and before the expiration of five 
years, the Company had also lawfully acquired power to use the 
land on which the line was to be laid. 


Held :—That the Company could lawfully complete the line. 
The Act applied only to such powers as the Company could not 
have exercised apart from the Act. 


Liverpool and North Wales Steam&hip Co. v. Mersey 
Trading Co. [1908] 2 Ch. 460. 
Unauthorised construction of prer—Public nursance—No right 
to recover dues patd— Right of property in the owners of the pier. 
A Company was authorised by an Act of Parliament to 
construct a pier, and, on approval of the pier by the Board of Trade, 
to levy rates from passengers and vessels making use of the pier. 
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The Company went into liquidation and the pier was assigned to 

‘the defendants. A certificate from the Board of Trade not having 
been got, to make up the defect, the defendants acquired a grant 
of the shore and the bed of the sea бп which the pier stood, from 
the Crown. Inanaction by the plaintiffs (a Steam-ship Company) 
for an injunction to restrain the defendants from excluding them 
from the pier and also for repayment of the rates paid under 
protest : . 

Held: First—the pier, being an unauthorised structure, was an 
obstruction to navigation and a public nuisance, and consequently 
no statutory rights could arise either in favour of the defendants 
or the public : Second/y—the plaintiffs could nof, as individual 
members of the public, elect at their option to treat the pier either 
asa nuisance oras an authorised structure: Z':dly—the pier, 
though a nuisance, was still the property of the defendants and 
they had, therefore, the right to exclude the plaintiffs from using 
it: Lastly, though the defendants could not recover anything for 
the use of that which, in the eye of the law, was a public nuisance, 
the plaintiffs could not recover the amount paid by them under 
protest, having received consideration therefor, vsz., the use of the 
pier. 


Butterley Co. Ld. v. New Hucknall Colliery Co. Ld. 
[1908] 2 Ch. 475. 
Mines—Overlying and underlying seams—Lessee’s right of 
support. 


The lessors have noright to withdraw support from the 
lessee's seam of coal by 1emoving underlying seams of coal. 


Poulton v. Adjustable Cover and Boiler Stock Co. 
[1908] 2 Ch. 430 (С. A.) 


Patent — Action for infringemeni— Judgment — Revocation 
pending inquiry—LE stoppel. 


A patentee brought an action for infringement of patent. 
Defendants objected, but their objections were overruled, and the 
plaintiff got an order for inquiry as to damages. Pending the 
inquiry, the defendants got a revocation of the patent on the very 
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grounds urged in the action:—He/d: The defendants were estop- 
ped by the judgment against them from raising objections to the 
validity of the patent, and the plaintiff was entitled to substantial 
damages notwithstanding thé revocation of the patent. 


Hyams v. Stuart King. [1908] 2 K. B. 696 (C. A.) 

Gaming debts— Forbearance to sue and forbearance to publish 
default— Whether good consideration for a cheque. 

The Court of Appeal (F. Moulton L. J dissenting) held :— 
“While plaintiff cannot sue for the recovery of money won by him 
by betting, nor ona bond, bill, note or cheque given to pay the 
money lost, he Сап sue upon а new contract, not tainted with 
illegality and made for a good consideration, vsz., that * * * the 
plaintiff would give the defendants a reasonable time within 
which to pay the amount which the defendants ought to have paid 
(earlier) and would forbear to declare them defaulters—an amount 
which poth parties considered was due to the plaintiff in honour, 
though not by law.” 

Per Fletcher;Moulion L. J.—‘ The above is no good considera- 
tion. Such a contract is only ‘‘colorable, and the real intention of 
the parties was that the bet should be paid.” It is unenforceable, 
being equal to a black-mail.” 





' Dewhurat v. Mather. [1908] 2 К. B. 754 (С.А.) 

Employer and workman— Worbmen's Compensation Act — 
Periodical and regular employment, though only once a week, not 
casual. 

A workman who, though engaged only once a week, is em- 
ployed regularly,and whose employment for that period can be term- 
ed stable, is entitled to compensation under the Act (Workmen’s 
Compensation Act), the engagement not being ‘casual’ within 
the meaning of the Act. 





Fitzgerald v. W. G. Clarke & Son. 
[1908] 2 K. B. 796 (C. A.) 
Workmen's Compensation Act—Injury arising “out of” and 
* £n the course of” the employment —Meaning of. 
Where an accident happens to a workman, while engaged at 
his work, through the tortious act of а fellow-workman (here a 
practical joke resulting in an injury to the applicant's thigh) 
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which has no relation to their employment, the accident does not 
arise out.of the employment within the meaning of the Act, 
though it arises £m the course of the employment. The words 
“out of” and “іп the course of" efnployment are used conjunc- 
tively and not disjunctively.' “Out of” does not mean “in the 
course of,” but it means “due” or arising from such causes as the 
negligence of fellow-workmen in the course of employment or 
some natural (or common) cause incidental to the, character of 
the business.” 
(Armitage v. Lancashire and Yorkshire Ry. Co.,* followed.] 


Jackson v. Jackson. [1908] Р. 308. 

Petition for nullity of marriage owing to respondent's insani 
— When grantable—Costs. 

On а petition for nullity of marriage on the ground of in- 
sanity of the respondent, “the question is not whether he was 
aware that he was going through the ceremony of marriage, but 
whether he was capable of understanding the nature of the con- 
tract he was entering into, free from the influence of morbid 
delusions on the subject.” “ Іа the older reported cases, the 
Court has hardly ever granted a decree where the evidence of the 
medical witnesses has proved or suggested that the particular form 
of insanity might be of sudden occurrence. The cases where the 
Court has found incapacity to contract are where the unsoundness 
of mind has been of progressive growth.” It is necessary to 
* ascertain and determine whether the respondent’s insanity 
can be traced back to an early period to an extent which substan- 
tially will justify one in coming toa conclusion that it existed 
before as wellas after the marriage contract was entered into. 
Costs of the officer of the Court who represented the respondent as 
his guardian ad litem ought to be paid for by the petitioner, though 
the petitioner will in case of success, be entitled to recover the 
same from the respondent. 


The “‘Bruxellesville.” [1908] P. 312. 


Collision—Serious damage to ship wiih cargo—Insuffctent 
repair thereafter —Foundering of ship on continuance of voyage— 
Whether natural and reasonable result of colliston. 


1. (1902) 2 K. B. 178 (C. A.). 
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Plaintiffs ship laden with cargo was seriously damaged by 
ship collision with’ the defendant's, which was due to the defen- 
dant's negligence, and went to repair the same in a repairing dock 
during the course of the voyage. When she continued the journey 
after the repair she foundered before reaching the destination,.asa 
result of insufficient repair : 


Held, that the foundering was not the “ natural and reason- 
able result” of the collision and that the defendant was not liable 
for the sinking. 





In Re Henson—Chester v. Henson. [1908] 2 Ch 356. 

Devise of real estate charged with debts and legactes—Executor, 
beneficiary as well —Purchaser not bound to see to the application of 
the purchase-money. 


When real estate is charged generally with debts and legacies 
and devised beneficially toa devisee who is also appointed an 
. executar, the purchaser from him is not bound to see to the 
application of the purchase-money. It does not matter that at 
the time of the purchase, to the knowledge of the purchaser, all 
the debts have been paid and only legacies remain to be paid. The 
convenience of mankind requires that it should be so unless it can 
be shown that the purchaser knew that the purchase-money was not 
going to be properly applied and that he was ancillary to some- 
thing akin to a fraud. This result will follow even where the exe- 
cutor does not purport to act as such “ for where a person who fills 
the position of an executor is found selling or mortgaging part of 
his testator's estate, heis presumed to be acting in the discharge of 
the duties imposed upon him as an executor unless there is some- 
thing in the transactions which shows the contrary.” 


In Re Brewster—Butler v. Southhans. [1908] 2 Ch. 365. 


Will—Construction—Debis — Death duty “deemed to be a 
debt" by Victorian law, tf included. 

The testatrix in the case was a lady of English domicile. 
She made a will giving her residuary property to certain persons 
as trustees upon trust to sell and to pay her debts. The question 
was whether the word “debts” included death duty on certain 
Melbourne property belonging to her for which she had appointed 
separate trustees to sell and remit the proceeds to her English 
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trustees to be held upon certaiu specific trusts. Under the local 
Victoria Law, death duty was deemed to be a debt. Held: the 
word “debts” did not, upon the proper construction of the 
will, include death duty. : 





Wilson v. Harper. [1908] 2 Ch. 370. 
Principal and Agent—Duty to allow commission even after 
death of Agent. 
The death of an agent does not put an end to the liability of 
the principals to allow commission in respect of business from 
firms introduced by the agent before his death where under the 
agreement by which he was appointed agent he Was so entitled. 


Elliston v. Reacher. [1908] 2 Ch. 37. 
Restrictive covenants—Purchasers from acommon vendor tn 
pursuance of a building scheme —Infunction —Substanttal damage, if 


necessary. 
е 


Parker J. thus sums up the conditions necessary to enable 
a purchaser of a lot in pursuance of a building scheme to enforce 
restrictive covenants against another purchaser irrespective of the 
dates of the purchases. 


(т) A common vendor. (2) Before selling, the vendor must 
have laid out his estate or a definite portion thereof including the 
lands of which the contending parties are the purchasers for sale 
in lots subject to restrictions intended to be imposed on all the 
lots and which, though varying in details as to particular lots, are 
consistent, and consistent only with a general scheme of develop- 
ment. (3) The restrictions must have been intended by the vendor 
to enure for the benefit-of all the lots and the restrictions must 
also be as a matter of fact for the benefit of all the lots. (4) The 
purchases must have been made. on the footing that the 
restrictions were to enure for the benefit of the other 
lots included in the scheme. The right to enforce these 
restrictions do not rest upon any implication of mutual covenants. 
The community of interest imports in equity a reciprocity of 
obligations which each putchaser contemplates when he purchases. 

The action was to restrain the defendants from using certain 
building as a hotel contrary to the restrictive covenants entered 
into with the common vendor of the plaintiffs and the defendants. 
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The vendors had reserved to themselves the right to dispense with 
these restrictions. An injunction was nevertheless granted. His 
Lordship held that though, as a rule, the Court will more readily 
award damages instead of an injunction where the plaintiff's right 
is only equitable as in the case of restrictive covenants, still the 
absence of substantial damage was not by itself sufficient to 
warrant that course being adopted, and that in this case, having 
regard to the fact that if the injunction were refused, the plain- 
tif could not thereafter prevent any user by anybody contrary 
to the covenants, injunction was the proper relief. 


JOTTINGS AND CUTTINGS. 


School Authoriftes.—Legal Power or Practical Wisdom.—The 
Central Lam Journal reports an interesting judgment of the Sup- 
reme Court of Wisconsin iu an action of maudamus commenced by 
the relator against the principal of a High School to compel there- 
instatgment of two of the relator's children who had been suspend- 
ed by the principal for having arranged for the publiction in a local 
newspaper of a poem written by a student of a senior class, the 
poem ‘ being a take-off on the rules of the school.’ 

The Court said: We are not called upon to approve the 
practical wisdom displayed by the school authorities in dealing 
with the hasty conduct of thoughtless school children, prompted 
by an older mate and abetted by the publisher of the paper, or to 
justify the strong resentment that must have prompted the relator 
in appealing to the Courts for redress. The exercise of a little 
chairty, forbearance, and good nature might have avoided the 
controversy which must have been attended with more or less 
serious consequence to the suspended pupils as well as to the 

school and to the litigants here represented. But the cause is 
before us for decision, and must be treated like any other law suit. 
The authority to suspend the pupils from the privileges of the 
school is denied by the appellant unless the offence was a violation 
of some rule prescribed by the board, or involved moral turpitude, 
or was committed during school hours in the school room, or 
in presence of the master and other pupils. 

In State exrel Burpee у. Burton? it is said ‘the princi- 
pal or teacher for the time being is #2 loco parentss to his 





1. 45 Wis. 150 ; 80 Am, Rep, 706 
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pupils and because of that relation he must necessrily 
exercise authority over them in many things concerning 
which the board may have remained silent. In the school, as in 
the family, there exist on the part of the pupils the obligations of 
obedience to lawful commands, subordination, civil deportment, 
respect for the rights of other pupils, and fidelity toduty. These 
obligations are inherent in any proper school system, and consti- 
tute, so to speak, the common law of the school. Every pupil is 
presumed to know this law, and is subject to it whether it has or 
has not been re-enacted by the district board in the form of 
written rules and regulations. Indeed it would seein impossible 
to frame rules which would cover all cases of ihsubordination 
and all acts of vicious tendency which the teacher is liable to 
encounter daily and hourly. We have been referred to no decision 
directly holding that the school authorities can suspend a pupil for 
miscouduct after school hours, unless the offence is a violation of 
established rules, or is committed in the school house, or upon the 
school grounds, or in the presence of the master and other pupils. 
There is abundant authority, however, that the school board or the 
teacher may make "rules to govern the conduct of the pupils after 
school hours, and punish a violation thereof by suspension from 
attendance upon school. 


It is clear, therefore, that a rule might have been adopted by 
the school authorities to meet the situation here presented. This 
Court, in the quotation already made from the opinion in the 
Bur pee case recognizes certain obligations on the part of the pupil, 
which are inherent in any proper school system, and which consti- 
tute the common law of the school and which may be enforced 
without the adoption in advance of any rules upon the subject. 
Hhis Court therefore holds that the school authorities have the 
power to suspend a pupil for an offence committed outside of 
school hours, and not in the presence of the teacher which has a 
direct and immediate tendency to influence the conduct of other 
pupils while in the school room, to set at naught the proper 
discipline of the school, to impair the authoritiy of the teachers 
and to bring them into ridicule and contempt. Such power is 
essential to the preservation of order, decency, decorum and good 
government in the public schools. 

The school authorities must necessarily be invested with а 
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broad discretion in the government and discipline of pupils, and 
the Courts should not interfere with the exercise of such authority 
unless it has been illegaly or unreasonably exercised. 


This Court is nót called upon to decide as to the wisdom of 
the action of the school authorities but only as to their jurisdiction 
within proper limits.”—- Central Law Journal. 


. „> 

Some Modern Tendencses 1 How ths Common Law grows.—And 
the common law grows not merely by following and enlarging 
the scope of prévious decisions, but by boldly overruling them 
at times. Well do I remember rising to argue one of my first 
cases. І had the confidence—that sublime confidence that one 
feels when he is able to cite a case exactly in point. The 
supreme moment at last arrived, and with much ostentation the 
case was cited. То my horror the Judge received.it very coldly 
observing : «That case has been overruled.” “No my Lord,” 
I continued, * I have gone very carefully through the reports and 
it has never been overruled.” ** Well," said the Judge, “ if it hasn't 
been, it will be, for Dll overrule it.” Now for my last hope. 
“But, my Lord, it happens to be one of your Lordship’s own 
judgments.” “Ah,” said he, “ I am glad of that. I'll have the 
less hesitation in overruling it," which he promptly did. And so 
the common law grows by interpretation, by extension of princi- 
ples, by overruling, and by the much more refined art of distin- 


guishing. 


Is not the too copious citation of cases a. growing weakness 
of modern advocacy? In briefs and in oral arguments the multi- 
tude of cases referred to is becoming appalling. It is a poor 
proposition indeed that you caunot support by some cases. That 
there should be conflicting authority is inevitable, considering the 
number of tribunals whose decisions are quoted. We are happy, 
indeed, when we have authority clearly in point, and I must not 
be understood as objecting to the proper use of authorities. Per- 
haps at your bar you have not had occasion to complain of it, 
but the multiplication of citations, in many of which the analogy 
to the case in hand is very faint, if not quite illusory, imposes 
unnecessary labor on the Bench and tends to obfuscate rather than 
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to elucidate. I am a believer in codification, but if this be not 
obtainable, forgive me if I indulge my civil law prejudices and 
say a word in favor of the deeper study of abstract principles. A 
young barrister visited the Supreme Court of the United States, 
and he told me he left it with some things to think over. Counsel 
for appellant cited and discussed a score or more of cases. Mr. 
Evarts, for respondent, spoke but half an hour and did not quote 
a single case, prefacing his argument by the statement that the 
case was one that could be dealt with upon principle. It is of 
course true, as we often hear, that law is not an exact science. 


With reference to statutory law the counsel’s course is Clear, 
The law, be it right or wrong, must be given its natural effect, 
and it is not in this class of case that we are likely to be troubled 
with over-citation. It is rather in the intricate and complex 
commercial cases arising from the incessant movement and modi- 
fications in the methods of doing business, and I suggest the 
inquiry whether in these we might not gain something by félying 
mote upon fundamental principle and less upon the plethora of 
reported cases. The great body of general principles which have 
become so firmly fixed in the common law as to be no longer 
open to challenge, will not be found to differ materially from the 
principles of the civil law, and are in general in harmony with 
reason and justice, and the study of them will give clearness to 
the vision and vigour to the mind. 


Is not the lawyer becoming too much the business manager 
of his clients’ affairs? Are not aggressiveness, adroitness, and 
commercial acumen, coming to beregarded as the major qualifica- 
tions, and legal scholarship as one of the minor qualifications for 
success at the bar ? І must not try to establish a presumption in 
favor of mediocrity, but do we not usually find truth somewhere 
in the middle way ? The merely practical lawyer who does not 
concern himself about the reason of things can never be called a 
jurist ; he is generally inaccurate, and when confronted by novel 
conditions he can only deal with them as an empiric. The merely 
theoretical lawyer becomes visionary. By all means let us have 
men of action; let us know how to apply our principles ; but in 
a utilitarian age, let us not forget that, asin some other sciences, so 
in law, we may gain light and strength and inspiration from the 
study of truth in abstract—under the pure light of heaven, un- 
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tinged by the changeful hues of conflicting human interests and 
undimmed by the shadows of human fault and frailty. . 
sa 

More Lawyers than Dogs.—A young man left home for one of 
the law · schools of Hungary filled with high hopes of returning 
ere long bearing the coveted dog skin—the diplomas being all 
written on dog skin. He diligently kept all the terms and 
followed the.course until he graduated with distinction. But he 
returned home without the coveted diploma. His family and 
friends gathered around him and said : “It is all very well for 
you to say that you passed with honors. If you did, where is the 
diploma?” 'THe only excuse the young man had to offer was 
that “ there were more lawyers than there were dogsin Hungary.” 


Every year brings its new influx of aspiring barristers, each 
requiring anew constituency. Is there not at least some tempta- 
tion to sink into the arts of competition, and do we not hear dis- 
cussioms of the question how fara lawyer may advertise? I 
repeat what І said a moment ago that I believe it right that a 
lawyer should make money, and I think the lawyer receives less 
monetary reward for his labor than any class save the clergy, but 
when young men come to the profession of law with the primary 
and dominating purpose of making money, the knell will be 
sounded of those honourable traditions which to this day give us 
a right to the respect and confidence of our fellow men. If 
money be your object in life, do not commit the supreme folly 
of coming to the bar. You will find far more of it in railways and 
banks, and-ware-houses and factories. Law is not a money 
making business The ambition for wealth is omitted from the 
lawyer’s oath of office. He consecrates himself to other and 
higher purposes. I am quite well aware that anything that 
might be said of the distinction between trades and professions 
would be regarded by many as irritating twaddle. As a basis 
of class distinctions there has been very much that is irritating: 
The strong menof commerce upon whose sagacity, enterprise 
and capital somuch depends for the material development of a 
country, command our respect and admiration, and perhaps—too 
often—our envy. We must not assert а vaunting claim to superio- 
tity, but weought to remember that there is something distinctive 
of the professions. Your clergyman ministers to your spiritual 
nature and your respect for him is not guaged by the amount of 
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his stipend. Your physician’s skill is engaged for the lives and 
health of your loved ones. The world’s criteria of values yield 
before the great experience of life. Sit by the bed side of your 
only child when the grey dawn begins to reveal again the, pallor 
of the sunken cheeks, and you will think less of the rise and fall 
of stocks ; nor will you compare your devoted doctor with your 
excellent broker. You will simply say the two are quite different 
and the one is not measured by any standards that are known on 
the exchange. So must we pause to remember in the hurry scurry 
of routine, that as lawyers we are not dealing with pig iron and 
molasses, but with eternal principles of morals and justice, upon 
the application of which depends not only thé'security of life, 
property and reputation, but even of liberty itself. Our constitu- 
tions and our laws may decree liberty, but it is only in the working 
out of these laws that we shall enjoy liberty, and that wrong 
and oppression shall cease. Let us remove not the ancient land 
marks, Let us not lower the standards that concern the honor of 
profession. Change must needs come in the methods and the 
etiquette of the profession, but let us not suffer these changes 
to obscure that, which for the true lawyer must always be above 
money thaking, and above fame, the fact that his sacred obligation 
and his highest privilege is to assist in the administration of pure 
justice. Changes will come in the administration of justice too, 
and the duty of the bar will always be to see toit, by all that 
we hold worthy of respect and preservation, that whatever these 
changes may be, they shall never be suffered to corrupt its cardi- 
nal motive or to pervert its essential truth. 


* 
» * 

A Lawyer's Luck.—A North Carolina lawyer says that when 
Judge Buxton of that State, made his first appearance at the bar 
as a young lawyer, he was given charge by the State’s solicitor, of 
the prosecution of a man charged with some misdemeanour. 

It soon appeared that there was no evidence against the man, 
but Buxton did his best, and was astonished when the Jury 
brought in a verdict of “ guilty.” 


After the trial one of the jurors tapped the young attorney on 
the shoulder. “ Buxton” said he, “ we didn’t think the feller was 
guilty but at the same time didn’t like to discourage a young 
lawyer by acquitting him.”’—Lsppingcotis. 


* 
* o» 
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Not for the Court to dectde.—The Judge decided that certain 
evidence was inadmissible. The attorney took stiong exception 
to the ruling and insisted that it was admissible. “І know your 
honor,” said he warmly, “ that it is proper evidence. Here I have 
been practising at the bar for forty years, and now I want to know 
if I am a fool" " That” quietly replied the Court '* is a question 
of fact and not of law, so І won't pass any opinions upon it, but 
will let the jury decide.’—Stray Stortes. 

"n 

In a French Court.—Counsel (addressing the judge after he 
had got his client, a thief, acqustied in the face of strong evt- 
dence :— А 

“Your honor, I would be obliged if you would order that 
this man be not released from custody until to-morrow.” 


Judge: ‘Certainly ; but what is your reason ? 


“ Well, you see, the road near my home is rather lonely, and 
as my Client knows quite well that I shall have money on me he 
might possibly lie in wait for me.” —Bon Vivant. 

as 

Lord Ersktne.—An American Senator wrote to Lord Erskine 
that he had made a wager that most of his (Erskine’s) decrees 
had been reversed. The greatest of English advocates replied— 
‘To save you from spending your money upon bets you are sure 
to lose, that no man can be a great advocate who is no lawyer.— 
The thing is impossible.” 

as 

Leading Counsel.—In the Courts of Common Law the King’s 
Counsel are not attached to any Court, but go into any Court for 
which they ате briefed. There are advantages as well as dis- 
advantages in the practice. It has led to popular Counsel 
being briefed in more cases than they can possibly attend to. In 
the Chancery Division of the High Court of Justice a King's 
Counsel attaches himself to a particular Judge .and does not 
practise before any other Chancery Judge of First Instance unless 
he is paid a special fee of fifty guineas (in addition to his ordi- 
nary brief fees). At present there are six Chancery Courts of 
First Instance, and to each of these Courts certain leaders attach 
themselves. Solicitors are thus assured that the Counsel whom 
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they have briefed will be present to argue their case—a certainty 
which they can never enjoy in briefing leading King's Counsel at 
the Common Law Bar. The first Counsel of eminence who 
appears to have thus restricted his practice toone Court of 
Chancery was Lancelot Shadwell. The words in which he laid 
down his own view of the duties of an advocate are worthy of 
being quoted fn extenso :— 


“Т cannot induce myself to think that it is consistent 
with justice, much less with honor, to undertake to lead a cause, 
and either foresake it altogether, or give it an imperfect, hasty 
and divided attention—consequences that inevitably result from 
the attempt to conduct causes before two Judges sitting at the 
same time in different places. I have therefore resolved to refuse 
any business which шау tend to prevent me from giving my 
undivided attention in Court to matters that may be heard before 
the Lord Cha ucellor." 


+ 


* + е 
Str Richard Bethell and Vice Chancellor Shadwell.—ln 1841 
Bethell took silk and he became the lawyer in the Court of Vice- 
Chancellor Shadwell. The influence which he exercised over 
the Vice-Chancellor was distinctly prejudicial to the cause of 
justice. True words are often spoken in jest. “Why” asked 
the jester of those days, “ is Vice-Chancellor Shadwell like Reho- 


boam?” ‘Because he sets up an idol in Bethel.” 


* 
+ 2 


The Lawyers Duty. A lawyer as an officer of Courts of 
Justice, is bound to aid in securing just decisions. He has no 
moral right to assist in securing unjust ones. Baron Bramwell 
once said, to be sure ; 


“A man’s rights are to be determined by the Court; not by 
his attorney or counsel. It is for the want of remembering this 
that foolish people object to lawyers that they will advocate a 
case against their own opinions. A client is entitled to say te 
his counsel: © 1 want your advocacy, not your judgment ; I prefer 
that of the Court.” 

Chief Justice Cockburn once remarked: “ Му noble and 
learned friend, Lord Brougham, said that an advocate should be 
fearless in carrying out the interests of his client ; but I couple 
that with this qualification and this restriction, that the arms 
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which he wields are to be the arms of the warrior and not of the 
assassin. It is his duty to accomplish the interests of his client 
per fas and not fer ne fas.” 


Another way of stating the matter is found in Hoffman's 
14th resolution in regard to professional deportment, where he 
says : 


* My clients’ conscience and my own are distinct entities ; 
. and though my vocation may sometimes justify my maintaining 
as facts or principles, in doubtful cases, what may be neither one 
nor the other, shall ever claim the privilege of solely judging 
to what extent to go. In civil cases, if I am satisfied from the 
evidence that the fact isagainst my client, he must excuse me if 
I do not see as he does, and do not pressit; and should the 
principle also be wholly at variance with sound law, it would be 
dishonourable folly in me to endeavor to incorporate it into the 
jurispsudence of the country, when, if successful, it would bea 
gangrene that might briug death to my cause of the succeeding 
day." 


Sections 50 and 51 of the Alabama Code :—Lamyers Fees.— 


« 9o.In fixing fees the following elements should be considered: 
First Тһе time and labor required, the novelty and difficulty of 
the questions involved, and the skill requisite to properly conduct 
the cause. .Second.— Whether the particular case will debar the 
attorney's appearence for others in cases likely to arise out of the 
transaction, and in which thére is а reasonable expectation that 
the attorney would otherwise be employed; and herein of the loss 
of other busiuess while employed in the particular case, and the 
antagonism with other clients growing out of the employment. 
Third.—The customary charges of the bar for similar services. 
Fourih.—'lhe real amount involved, and the benefits resulting 
from the services. //£À.—Whether the compensation be con- 
tingent or assured .Szx/A.——Is the client a regular one, retaining 
the attorney in all his busines ? No oneof these considerations 
isin itself controlling. They are mere guides in ascertaining 
what the service was really worth; and in fixing the amount, it 
should never be forgotten that the profession is а branch of the 
administration of justice and not a mere money-getting trade, 


5 
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“ст. Contingent fees may be contracted for; but they lead 
to many abuses, and certain compensation 15 to be preferred."— 
Section 48 of the Alabama code, viz :— 


“48. Меп, asa rule, over-estimate rather than undervalue 
the worth of their services, and attorneys in fixing their fees 
should avoid charges which unduly magnify the value of their 
advice and services, as well as those which practically belittle 
them. A client's ability to pay can never justify a charge for more 
than the service is worth; though his poverty may require a 
less charge in manv instances sometimes none at all.” 

** If possible, do not receive any compensatior in your client's 
business, except from your client himself; but if circumstances 
compel you to break the rule, tell your client what you receive."— 
The Green Bag, Vol. XX. 

Sober as the Fudge.—Jud ge Boyd of the Irish Bench kept a 
supply of his favourite “ pizen” on the desk before him in an ink- 
stand of peculiar make. When he wanted a sip he took it trough 
a quill pen, while Counsel professed entire ignorance of the little 
manœuvre. 

* Tell the Court truly" he once said to a witness, “ were you 
drunk or sober? ” 

* Quite sober, my lord” replied the man. And his Counsel 
added, with alook at the inkpot: “As soberas а Judge".— 
Pail Mall Gaszette.— The Green Bag, Vol. XX. 

Satiísfacfton.— Cross examining a witness Counsel asked 

« When you said you were © satisfied’ just now, you meant, 
I suppose, that you were content?” 

“JT did not.” 

** Well, satisfied and content are just thesame, are they not?” 

t They are not.” 

* Well, suppose you explain to tbe Court and Jury what the 
difference is.” 

* Sure, I will. Now, for instance, I might be safzsfed that 
it was you I saw out behind the barn kissing my wife, Nora, but 
Га be far from being conZent."—The Green Bag, Vol. XX. 

Should Trial by Jury be Aboltshed?—The trial by jury in 


England was not inaugurated for the purpose of changing, 
avoiding, or detracting from the law justly and impartially 


РАЕТ ХХ.] THE MADRAS LAW JOURNAL. 367 


administered, but for the purpose of preventing persecution, with- 
out law, by the sovereign, the peers, and the King’s officers. It 
was intended as relief against oppression, not as an excuse for 
actual crime; the outgrowth of lawful defence against the whims 
and animus of individuals, not as the license to emotional 
sympathy for a red-handed murderer, or a sneaking thief. The 
system of common law grew up in opposition to crown prosecu- 
tions and tyrannies. 

At first a Jury as Officers of the Court, travelled with the 
Judge to the various ‘‘assizes”—subsequently this was changed so 
as to select *' a Jury of the vicinage". 


None of these reasons apply to this country, for there never 
has been, during the life of the Republic, any sovereign or peer, 
or ruling class, having the desire to oppress’ individuals among 
the people, without law, aud none with power to do so, if they 
had had the desire, because, at the expense of repetition, our law 
exactly defines every crime, and affixes its punishment. 


They were permitting the driving of the entering wedge 
that would confuse, weaken and ultimately destroy the law itself. 


Thirty-five years’ practice at the bar convinces me that 
Juries are slowly, but surely, losing respect for State Courts as 
well as the law, and are becoming more aud more aggressive 
in placing their own interpretation on the law, and less and less 
attentive to the rulings-of the Court, as well as the charge of the 
trial Judge, defining the law of the case. 

I state my objections to trial by Jury as follows :—In Criminal 
Cases. 

First.—They do not apply the exact definitions of crimes 
given in charge by the Court because: (1) they do not understand 
them, for it requires a student of the law itself to do so; (2) 
They do not care to understand them, because the conduct of 
the trial convinces them they aresupreme, and have the right to 
consult their own whims, instead of such definitions. 


Second.—They read into the law their own emotions, sym- 
pathies and feelings, giving it: (1) theirown interpretation which 
will “ neither excuse nor justify ” the crime from a legal point of 
view ;(2) “ putting themselves in the place of the defendant” а 
position never contemplated by either the law'or good morals, , 
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Third.—Sometimes (though this is extraordinarily seldom) 
they are corrupted either through fear or worse motives, and 
return a verdict in defiance of the law. 


Lourth.—Their verdicts are often rendered upon prejudice, 
though they may not be conscious of it at the time ; for instance, 
the “reasonable doubt” is nearly always disregarded where a 
tramp or pauper is defendant, and they put on him the burden of 
proving his innocence; whereas as against a well-to-do citzen, 
tried on practically the same charge, the * reasonable doubt” is 
stretched into most unreasonable excuses for acquittal. 


The defendant's attorneys will make statements and argu- 
ments, appealing to the passions aud prejudices of jurors to 
directly violate their oaths and acquit the defendant, which 
they would not dare'to make to the trial Judge. 


As the law applied to crime is an exact science intended to 
prevent crime by fairly, justly and reasonably punishing those 
guilty ofits infraction, there can be uo reason for a Jury ôn the 
theory that they will be more merciful than the Judges learned in 
the law and capable of deliberately and judiciously analysing, 
weighing and applying all the facts. 


Knowing they will be tried, not under the law and facts, but 
upon the emotions and sympathiesof the Jury, which the law 
itself would.not permit, murderers and perpetrators of other crimes 
are encouraged and the spirit of anarchy is inculcated. Imagine 
those guilty of violence, intimidation, and destruction of property 
during “ strikes? being tried according to the letter and spirit of 
the law. 


Juries are continually adding to the definitions and destroy- 
ing the certainty of punishment. The eloquent attorney who 
proclaims that “ there is a higher law” is but inviting the Jury 
to do something which the Judge rarely ever does—violate their 
oaths of office. It is the uncertainty of a Jury verdict that breeds 
criminal desire and anarchy.—Amerscan Law Кетет, Vol. XLII. 
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The Principles of the Law of Interest їп British India: By 
Edmund Upton of the Middle Temple, Batrister-atslaw: Ptiblished 
by, Thacker Spink & Co, “Calétitta, Price RE 6--The law of. 
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interest is a subject upon which there has been no previous text- 
book, and we must, therefore, appreciate the great diffculty which 
Mr. Upton.must have experienced in his labors. Unfortunately 
there are no contents for the book. But this inconvenience is 
obviated to some extent by the preface in which the author 
mentions what he deals with in the various chapters of his book. 
The author divides the book into ten chapters. The first three 
chapters deal with the historical sketch as to the law of usury; the 
fourth deals with common law rules as to interest ;the fifth to 
eighth with the two forms of interest, vfz., interest payable as 
debt and interest payable as damages ; the ninth deals with 
the question of ‘undue influence, and the tenth and the last deals 
with the question of penalty. The author has referred to both 
English and Indian cases. The book is bound to be useful as 
bringing into one short compass the various decisions on the sub- 
ject of interest which have been more capricious and conflicting 
in this department of law than in any other. The Acts and the 
various sections dealing with the question of interest have been 
referred toin their proper places. There is one question which 
has not been dealt with in the book which we hope will be dealt 
with by the author in his second edition, vtz., the question as to 
the cessation or otherwise of interest where there is no legal re- 
presentative of the creditor to receive the debt, the debtor being 
ready and willing to pay. It cannot be said that thereis a paucity 
authority upon the point, but there are a few decisions bearing 
upon the question. See Garuda Reddi у. Gudt Fanakayya Garu;! 
Haji Abdul Rahiman у. Haji Noor Mahomed;? Harendra Lal Rat 
Chowdrt v. Maharant Dasi.? 


A Lawyer's Manual of Book-&tefing. By Hughes Onslow: 2nd 
Edition : Price ros. Published by Butterworth & Co., London.— 
Although the system of account-keeping in India and among 
lawyers here is very different from the English system of book- 
keeping yet Indian lawyers will do wellto see how accounts are 
being kept by lawyers in England. 'The Vakils in this country 
occupy a double role. They are both Solicitors and Counsel com- 
bined and in their former capacity, it will be-useful for them to 
know how Solicitors keep their accounts and the general principles 


1. (1862) 1. M, H. О, 194, 2. (1891) 16 B. 141, 
8. (1901) 28 С, 557. 
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on which account-keeping proceeds in England. The system of 
double entry which is so familiar in England is quite foreign to 
Indian people here, but with this difference the other principles 
of account-keeping ought to be of use. : 


Desat's Index of Cases Fudtctally noticed (1811—1907) and. 
Edition. Price Rs.9.— We congratulate Mr. Desai upon his 
having brought out a second Edition of this book within the 
short space of 34 years. Iu books such as these accuracy and an 
exhaustive yet discriminate reference form the sole merit, and 
the method by which it is done is comparatively a small matter 
provided the object in view, vtz., of facilitating the work of the 
practitioner, is attained. A book such as this is a desideratum for 
the practitioner. The author has made considerable improve- 
ments, and we hope the present edition will be as useful and 
popular as the first. 
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THE LATE SIR V. BHASHYAM AIYANGAR 
OERSTE EEE EIE E E E ETE EOT LOE T E E S SOEI N E TE ЕЕЕ 


By the death of Sir V. Bhashyam Aiyangaron the 18th of 
November last India has lost her foremost lawyer. After a 
distinguished college career and a period of Government service 
as Registrar, he joined the bar in 1872 and made his mark 
in the profession almost immediately after he entered it. He had 
taken the first place in the first class in the B. L. Examination of 
the University, beating the late Sir T. Muthusawmi Iyer (Mr. 
Muthusawmi Iyer as he theu was) already distinguished as a stu- 
dent oflaw. Habits of industry and thoroughness acquired in 
his school and college career became fully developed and esta- 
blished under the guidance of Mr. P. O’ Sullivan, a former Ad- 
vocale-General. Within a period of ten years Mr. Bhashyam 
Iyengar rose into prominence, and divided the honors and emolu- 
mentsofleadership with Mr. Ramachandraiyar (afterwards Mr. 
Justice Ramachandraiyar of the Bangalore Chief Court) and the late 
Rajah T. Rama Rao. In 1885 Mr. S. Subrahmanya Aiyar, the dis- 
tinguished Advocate and Judge now in his retirement, joined the 
Madras Bar. For a period of ten years, until. Mr. Subrahmanya 
Aiyar was elevated to the Bench in 1895, Mr. Bhashyam Aiyan- 
gar and Mr. Subrahmanya Aiyar were the foremost men at the 
bar, the former easily carrying off the palm as the profounder 
lawyer and jurist, while tlie latter was more brilliant as the foren- 
sic orator and advocate. Mr. Bhashyam Aiyangar was facile 
princeps distancing all competitors and contemporaries during 
the remainder of his forensic career from 1895 down to the 
hour when he broke down in the midst of a subtle argument 
and was carried unconscious to the Ghamber. Inthe Legis- 
lative Council of Madras his work was marked by a thorough 
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mastery of legal principles and acquaintance with the wants 
ofthe country, and much of the legislation of the Provincial 
Government bears the impress of his mind. Successive Governors 
and Governments appreciated his services and conferred upon 
him various titles and marks of honor. He made the discovery 
that a vakil was legally qualified to be appointed Advocate- 
General, and an appreciative Government, eager to recognize 
talent, rewarded him with that place. Не was the first member 
of the Indian Bar to receive the unique honor of knighthood. 
When he was raised tothe Madras Bench, we expressed the 
hope “that the authorities would see their way to retain 
his services for a period sufficiently long toeenable him to 
leave the impress of his mind upon the judicial work of the 
country.” Little did we think that he could leave that impress in 
the short period of 2 years and 9 months which was all that a 
hide-bound system ailowed to him of judicial career. During 
that period, he did more than any other Judge of the Madras 
High Court since its creation to purge the Madras Repbrts of 
erroneous decisions. 

In January, 1904, he left the Bench and resumed practice in 
the teeth of much disapproval of friends and acquaintances. During 
the four years and odd he was again at the bar he retained his great 
powers unimpaired, though there were occasional signs of physical 
strain. Though he lingered for two days after the sudden 
collapse, he practically died amidst the scene of his labours, almost 
the last sentence that his lips uttered having been addressed to 
the Bench. 

A great career has closed. А lawyer of deep learning, an 
advocate of remarkable power, and a jurist of exceptional breadth 
of view, he has left no equal behind him. He was a man of in- 
domitable will which rarely showed itself in ordinary intercourse 
with men. Nobody has cultivated to greater perfection, in our ex- 
perience, the difficult art of accurate expression. The thorough- 
ness with which he mastered the facts and the law of every case 
he handled, few were in a position to realize and appreciate, who 
merely witnessed the exhibition of his subtlety of intellect and his 
resourcefulness of forensic argument, He believed in exhaus- 
tive study of every question asthe first condition of forensic 
success. He carried his habits of exactitude so far that while on 
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the Bench he insisted upon every practitioner stating his position 
with accuracy to the extent of disconcerting even older members 
of the profession. He was not a man who took othersinto his con- 
fidence readily, but his keen judgment of men and things and'in 
departments far removed from his professional interest was of 
great value to those who were privileged to have access to his 
iuner circle of acquaintance. He was singularly fair in his 
judgment of others and loath to suspect or to attribute question- 
able motives to others when their character or conduct was under 
discussion. He had a kind heart behind an almost icy reserve 
of manner which sympathized with the difficulties or sorrows of 
those who weré in contact with him. He was great as an 
advocate, if the test of advocacy is not the mere literary ex- 
cellence of form, or the impassioned oratory calculated to get 
verdicts from juries, but the art of captivating and capturing the 
intelligent listener anxious to arrive at a correct conclusion upon 
thematter placed before him. His death has left a void not easy to 
fill in the legal world. His name will live for generations to come, 
as one who was an ornament to the profession to which he belong- 
ed and raised it toa level which could not have been dreamt of 
when his connection with it began. 


We give below the tributes that were paid to his memory 
when, the day after his death, all the Judges of the Court assembled 
on the Bench to do him honor. 


IN THE HIGH COURT. 


On their Lordships the Chief Justice, Mr. Justice Wallis, 
Mr. Justice Miller, Mr. Justice Munro, Mr. Justice Sankaran Nair, 
Mr. Justice Abdur Rahim and Mr. Justice Pinhey taking their 
seats in the First Appellate Court at 12 noon on the 19th Novem- 
ber, the Hon. Mr. P. S. Sivaswami Aiyar, Advocate-General, 
addressed the Court thus, the members of the Bar standing :— 


Toe ADVOCATE-GENERAL’S SPEECH. 


My Lorps,—It is my mournful duty to announce to your 
Lordships the melancholy news of the death of Sir V. Bhashyam 
Iyengar at 7 o'clock last night. It is the close of an illustrious 
career, unique in the annals of the Bar of this Presidency. It is 
too often the lot of lawyers to work their way to success by strug- 
gling against adversity. Sir Bhashyam, however, was fortunate 
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enough to be born in affluent circumstances, and his great talents 
never felt the chilling influence of narrowness of means. Aftera 
distinguished career at College, he entered the Registration 
Depaitment, and held for some years the post of District Registrar, 
which in those days was far more lucrative than now, and left him 
ample leisure for a close and extensive study of Law. When he 
appeared for the B. L. Examination, he had no difficulty in secur- 
ing the first place in the first class, and, what was even a greater 
distinction, he stood above that other great Indian, the late Sir 
T. Muthusawmy Iyer. Asan apprentice he attended the cham- 
bers of Mr. P. O'Sullivan, whose name is sti] remembered by us 
for his thoroughness as an Advocate, his devotion to duty.and his 
perfection of character. If Sir Bhashyam wanted avy example of 
thoroughness and devotion to duty, he found it in Mr. O'Sullivan. 
Master and pupil soon appreciated each other and became friends 
forlife. 'The master made a remarkable prophecy which did as 
much credit to his freedom from prejudice as to hisforesight. He 
predicted that Sir Bhashyam would one day become the Advocate 
General of Madras—a prediction which we know was fulfilled. 
Sir Bhashyam's career at the Bar wasone ofsmooth sailing and 
uninterrupted success. His natural aptitude for Law, his extra- 
ordinary zifts and his solid attainments were bound to bring him 
to the top of the profession. From the beginning he cultivated 
a very capacious memory by the practice of never taking notes 
and depending upon his memory alone. He argued the heaviest 
cases without a single scrap of note in his hand, without the least 
hesitation and without ever losing the thread of his argument. 
Another valuable art which he cultivated was the habit of think- 
ing amidst distractions. He had some trifling disadvantages to 
contend against; he bad not a prepossessing delivery or manner ; 
his was not the charm of style. But he had the greater Spell of a 
commanding intellect, of subtlety of analysis, of cogency of rea- 
soning and precision of language. One had only to listen to him 
for some minutes to feel the fascination of that masterly intellect 
growing on one. Ít was a privilege and a feast of intellect to hear 
him unravel the facts of a complicated case or expound a difficult 
question of Law. The dry, clear light of his intellect illuminated 
every nook and corner of the subject, however obscure. As an Ad- 
vocate, the characteristics which distinguished him were his 
thoroughuesss, his wary circumspection, the studied presentation 
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of his cases, his readiness of resource, his ability to pounce upon 
the weak points of his adversary's case, his tact and his successful 
management of the Judges. With all these qualifications he soon 
rose to eminence, and there was hardly any case of great import- 
ance in which his services were not retained. 


At a comparatively early period of his career he was appoint- 
ed by the Government to the Legislative Council, and he became 
the trusted adviser of the Government under successive Governors, 
all of whom had the highest regard for him. In the Legislative 
Council he was often required to dráft Bills, and those who know 
the work done by him know that his skill as draftsman was 
supremé. It wds only befitting that his services to the Govern- 
mentand his great merits should be rewarded with the gift of 


the Advocate-Generalship. He was the first native of India to | 


hold that bigh office, and to him we owe the discovery that there 
is nolegal impediment to the appointment of a Vakil to the office. 
The appointment spread his reputation as a great lawyer through- 
out India, and his fame spread still more widely after his accept- 
ance, at a heavy pecuniary sacrifice, of a Judgeship of the 
High Court. Asa Judge he displayed а remarkable fearlessness 
and independence. He carefully studied every case, as he was 
wont to do at the Bar, and his great acumen, width of grasp and 
mastery of legal principles enabled him to get through his work 
with great rapidity. He had an unerring legal instinct which 
led him to the correct solution. He was never technical, except 
for the purpose of defeating a technicality, and was no respector 
of precedents which were not supported by principles, and he 
never shrank from the task of laying down general principless 
His judgments were, and will be, admired throughout India as 
models of close reasoning, discursive examination of the subjects, 
elaborate research and precision of language. The numberless 
obiter dicta in the judgments of this great Judge were made on 
purpose to stimulate thought, and are valuable alike for their 
suggestiveness and their soundness. He was able to see all the 
qualifications by which many legal propositions are hedged in and 
which escape the notice of others. 

My Lords, the debt owed by the Vakils to him is immense. 
No one has done more than Sir Bhashyam to raise the position 
and prestige of the Vakils. It may not be possible for others to 
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own his extraordinary abilities. But it should be possible for all 
of us to follow his example of thoroughness and devotion to duty. 
He has passed away in the plenitude and vigour of his faculties 
after a life of strenuous and unceasing work. But his example 
remains to us. In him the Indian community has lost one of its 
foremost men and an invaluable counseller who could always be 
depended on for safe advice. To the Bar his loss is irreparable. 
We feel that cne of the brightest legal luminaries has passed 
away from the Indian legal firmament. 


Mr. С. Е. NAPIER’S SPEECH. 
Мт. С. Е. Napier next addressed their Lordskips thus :— 


My Lords,—My friend the Advocate-General has addressed 
your Lordships on the subject of the attainments of the late Sir 
Bhashyam Iyengar with a familiarity which it is, of course, impos- 
sible that I, speaking on behalf of Barristers, Advocates and 
Solicitors of this Court, can possess. He, and those who he re- 
presents, knew him as juniors. They sat at his feet, and I may 
say, on behalf of those whom I represent, that they could not have 
sat at the feet of one more worthy of admiration and respect. 
What, My Lords, I can say of the late Sir V. Bhashyam Iyengar 
can be but an impression, but it is an impression both vivid and 
intense, because the late Sir Bhashyam was, indeed, a most strik- 
ing personality. Noone who knew him in his two different 
careers in this Court could fail to have been struck by, what I may 
call, the intellectual appearance which dominated him. He was a 
man of striking physical characteristics and striking intellectual 
attainments. My Lords, аз an Advocate he was in his peculiar 
class of work supreme. My friend naturally knows his methods 
better than we can possibly know ; but there was one thing which 
was a gift most obvious to all, and that was the minute care with 
which he dealt with all propositions both of law and fact in the 
course of his arguments. With regard to his legal attainments, 
words are superfluous. I would speak of him as a fine lawyer and 
your Lordships will understand when I use the word “ fine” I am 
referring to the peculiar quality of his intellect, because it was 
characteristic of the late Sir Bhashyam Iyengar that the refine- 
ments and subtleties of Law appealed to him peculiarly. His 

"mind was perpetually studying the subtle distinctions of various 


PART XXII.] THE MADRAS LAW JOURNAL. 377 


propositions. He subjected all propositions to a careful analysis ; 
and so it was, when one listened to the late Sir Bhashyam Iyengar 
arguing, one felt that there was & man to whom all the niceties 
and delicacies that could be considered in a legal point were appar- 
ent and patent. These appeared to us to be his characteristics as 
an Advocate. But, My Lords, when he rose to the Bench, I think 
lamrightin saying that we realised that he was something 
more than a refined and delicate student of Law ; that he was a 
great lawyer. I specially refer to the observations of the late Sir 
Bhashyam Iyengar from the Bench during the conduct of a case, 
because it will be in the memory of all of us that those ob- 
servations were both luminous and instructive to а degree ; and 
then, when examining his judgments, І can only say that one felt 
that one was in the presence ofa lawyer with great grasp. It 
might be said that his judgments sometimes travelled outside the 
particular points which had to be considered. "That may be so ; 
it was the result of his intellectual tendency ; but that they were 
compréhensive оп the subject he dealt with is a matter which 
cannot be doubted. So we had in the late Sir Bhasyam a most 
striking figure both as an Advocate and Judge. But there is one 
thing more which I, representing Barristers, Advocates and 
Solicitors of this Court, would like to refer to; that is, to the cour- 
tesy which was his great characteristic. There is no one of us 
here who kuew him, who did not, when we met him, experience 
that courtesy and that kindness. Of course we were all younger, 
and naturally we treated him with the deference and courtesy 
which was due to а man of his standing and position ; апа we 
always felt when he was addressing us that he spoke courteously 
and kindly. I would say, My Lords, that his manner was that of 
a gentleman of the old school. Such, My Lords, was Sir Bhashyam 
tous, and as such he will be remembered by us here for many 
years and by all those who have heard of his fame. 


Тнк CHIEF JUSTICE. 


His Lordship the Chief Justice said :— 

Mr, ADVOCATE-GENERAL AND Мв. NAPIER:—It was with 
profound regret that we received this morning the sad intelligence 
of the death of Sir V. Bhashyam Iyengar. On behalf of my 
colleagues here to-day I desire to associate myself with what has 
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been said at the Par with reference to the late Sir Bhashyam 
Iyengar. It is difficult to add anything to the eloquent tributes 
which have been paid by the Advocate-General and Mr. Napier 
to the character and attainments of the great man who has just 
passed away. Iam told that it was his desire that he should die 
in harness. He has had that desire fulfilled. It was only on 
Monday last that he was arguing a heavy case before my learned 
brother Mr. Justice Abdur Rahim and myself. We saw some 
signs of physical distress which caused us some apprehension ; 
but until the Court rose for the mid-day adjournment he never 
failed or faltered, and within a moment after leaving the Court 
he was struck down. His reputation asa great fudge and great 
Lawyer is not limited to this Presidency or to this country. His 
great intellect, an intellect which the Advocate-General aptly de- 
scribed as at once subtle and commanding, his wide and deep 
learning, enabled him to render services to the State the value of 
which it is difficult to over-estimate. As we all know, he was a 
Judge of this Court for some two years and a half, and the “Advo- 
cate-General, in language which I cannot possibly better, has 
given us an eloquent and graphic description of his work asa 
Judge. His tenure of office as a Judge was all too short and, 
owing to the exigeacies of Rules, he had to retire from the Bench 
when his great intellectual powers were absolutely unimpaired. 
But during the comparatively short period of his occupation of 
office as a Judge of this Court he was able to make an indelible 
impress upon the course and development of the Law, especially 
the Hindu Law, in this country. The pages of our Law Reports 
during the time he was in office, bear eloquent testimony to his 
marvellous industry and to the depth and profundity of his learning, 
One feels that in the death of Sir Bhashyam Iyengar a land-mark 
has passed away. His position, as has been well said, was abso- 
lutely unique, and it is no ordinary commonplace, but literally 
true, to say that his position cannot be filled by another here- 
after, however able and worthy he may be. He stood as facsle 
princeps in this country with regard to his wide and profound 
knowledge of Law and all cognate subjects. His unfailing 
courtesy has been aptly described by Mr. Napier. Here, of course, 
one thinks of him and speaks of him asa great Advocate and as 
a great Judge, but it was not inappropriate that the Advocate- 
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General should refer to the services which he was able to render 
tothe State asa Member of the Legislative Council. Aftera 
long and strenuous life he has passed away to his rest full of years 
and fullof honours. I would desire, оп behalf of my colleagues 
and myself, to express to Lady Bhashyam Iyengar and the mem- 
bers of his family our sympathy with them in their great bereave- 
ment. And I believe that sympathy should be extended beyond 
the immediate circle of his family, for it is well-known that 
outside the circle of his immediate relatives there were many who 
were to a great extent dependent upon his charity. As a mark of 
respect to the memory of the great Advocate and great Judge, 
the Courts and the offices will be closed for the remainder of 
the day. 





CAN A MINOR TAKE A MORTGAGE ? 


“ It remains to observe a difference between the incapacity 
“ of nfinors, and that of women under the power of their husbands ; 
* the latter are incapable of contracting, without being authorised ; 
“ they сап no more oblige others towards them than they can 
“ oblige themselves; they cannot even accept a donation which 
* may be made to them. On the contrary, minors who begin 
* to have some use of their reason are rather incapable of obliging 
* themselves by a contract than absolutely incapable of contract- 
* ing; they may, by contracting without the authority of their 
“tutor or curator, oblige othersto them, although they cannot 
“ oblige themselves to others.” (Ротнікв on Obligations, p. 31). 


T'he same result is expressed by saying that in the one case 
the contract is only vordab/e and in the other case vord. ‘Thus, if 
a minor is not competent to contract inthe sense that any agree- 
ment entered into by him is void, he can neither sue nor be sued 
upon it (see Mir Sarwarjan v. Fakharuddin*) but if it is only 
voidable, it is binding on the other party and the minor can sue 
upon it though he cannot be sued. Under the English Common 
Law, an infant’s contract is generally voidable; and though the 
Infants Relief Act declares generally that “all accounts stated 
with infants shall be absolutely 70227 (apparently with reference 
to Williams у. Moor*) as well as contracts for goods supplied or 





1, (1906) I. L. R 84. C. at 170. 2. (1843) 11 М. & W. 256. 
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to be supplied, its operation is likely to be restricted to goods 
supplied /o (and not ду) an infant and to accounts of debts due фу 
(and not до) an infant (See BENJAMIN оп Sales, sth Edn., p. 44). 


It has now been settled for India (Mokori Bibee v. Dharmadas 
Ghose?) that under S. тт ofthe Contract Act a minor is abso- 
lutely incompetentto contract. Any agreement entered into by 
him is void and not merely voidable. The decision must give 
rise to several difficult questions. 


Section 7 of the Transfer of Property Act requires a contrac- 
tual capacity only £5 the transferor. Can an incompetent person, 
like a minor, bea transferee of property? It will probably be 
going too far to say that he is “legally disqualified to be trans- 
feree” [S. 6 (4)]. S. 127 indicates that he may be a donee. With 
some hesitation Messrs SHEPHARD and BROWN add: “ And, it 
is apprehended, a mortgage may validly be made in his favour” 
(Commentaries on the Transfer of Property Act, 6th Edn. р. 52). 
In support of this statement reference is made to ZeAar:" Lal v. 
Bent Lal?. But the observations of StuartC. J. in that case 
proceed on the old principle that the infant’s incapacity is only 
for his benefit and that his contract is binding on the other party. 
The statement of Jones (Mortgages, S. 1 31) that an infant 
may take a mortgage is in part also based on this principle : 
“The disabilities which prevent the making ofa valid mortgage 
in no case prevent the taking of a mortgage, which is for the 
benefit of the mortgagee.” Dr. GHOSE practically repeats this 
statement (Law of Mortgage, 3rd Edn., p. 252). In the former 
editions of his work on Minors, Mr. TREVELYAN stated generally 
that “a transfer to a minor, whether by way of sale, mortgage, 
lease or gift will be upheld, if for his benefit" But in the third 
edition (1906) he adds the following foot-note (р. 32): “ А minor 
who lends money on a mortgage is in а worse position than an 
adult, as, in regard to recent decisions (meaning Mohor1 Brbee v. 
Dharmadas Ghose? among others), he cannot enforce the agree- 
ment to repay the money, and would, therefore, in case of sale, be 
unable to recover any sum which might be due in excess of the 
proceeds of the sale. It would, therefore, in many cases, be unsafe 
for a minor to lend his money even on a mortgage security.” 





1. (1903) І. І, R, 80, C. 589 P. C. 2. (1881) I. L. В. B. A. 408, 
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On the other hand it is stated in Coors on Mortgages (7th Edn., 
р. 531) that infants “ are, of course, incapable of lending money on 
mortgage." 

In Meghan Dube v. Pran Singh* it was argued that on the 
principle of Mohori Brbee’s case? a mortgage in favour of a minor 
is void and cannot be enforced by him, but the learned Judges 
(Banerji and Richards JJ.) held that the question did not arise in 
the case as the mortgage there was made in favour ofa joint 
family though the deed was executed in the name of one of the 
members of the family, a minor. 

If a minor lends money and takes a mortgage, what are his 
tights according to the lawin India ? All systems of jurisprudence 
recognise a “juristic capacity” in infants, as contradistinguished 
from a “disposing” capacity. An infant is a “ person” in law 
and can Ao/d property, real or personal. It is said: “In general, 
any one capable of holding real estate may bea mortgagee” 
(JONES on Mortgages, Ө. 131). But this only implies that there is 
no legal prohibition against a minor being a mortgagee. The 
question whether a mortgage or sale in favour of a minor will vest 
anything in him is different. These transactions involve a 
contractual element (see S. 4 of the Transfer of Property Act) 
and so far, the minor's incapacity stands in the way of his enforc- 
ing them. Can the property or any interest therein, however, pass 
to the minor, independently of the contract? 

. Turning foran analogy to the English Law, S. rof the 
Infants Relief Act provides that “ all contracts for goods supplied 
or to be supplied* *  *shall be absolutely void." It has, indeed, 
been suggested that “void” here only means “incapable of 
ratification so as to charge the infant,” and that the provision does 
not prevent an infant from enforcing such a contract, at any rate 
where he has paid money under it (see Mr. CAMPBELLS Note to 
Warwick v. Bruce? Снітту on Contracts, 14th Edn., р. 145). But 
this view has not been generally accepted (see for instance, 
BENJAMIN on Sales, р, 44), and Sir WILLIAM ANSON аё one time 
felt great ‘hesitation in saying whether the infant could at least 
recover the money paid by him, where the goods have not been 
delivered. ‘‘It is hard to see how, any remedy is available ex 
contractue * * * Since the Act, the contract is void; it. 


1, (1907) L. L. R. 30, A, 6R.- 2. (1903) 1, L. R. 80 Q, 589 (RG 
8^ (1833) MRR GB, " ' е 
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never had an existence ; and it would seem as though money paid 
under it was paid voluntarily. (Law of Contract, sth Edn., 
p. III). f 

In The Queen v. MacDonald! it was held that, in spite of 
S. т of the Infants Relief Act, “ ће delivery of goods on a condi- 
tion (bailment) to an infant must create in him a special property 
which is so far recognised and protected by the law, that he could 
bring an action, while the special property lasted, against any 
person depriving him of the goods.” (As to theambiguity of the 
expression ‘special property,” see GHo8E on The Law of 
Mortgage, р. 145). In Ayersv. The South Australian Banking 
Со. ? it was observed by the Judicial Committee ‘with reference’ 
{о a clause in a Bank's Charter that it shall not be lawful for 
the Bank to make advances on merchandise: ‘ Whatever 
effect such a clause may have, it does not prevent property 
passing either in goods or in lands, under a conveyance 
or instrument which, under the ordinary circumstances of law, 
would pass it.” (See also, Turner v. The Bank of Bombay?). 
Relying on these cases Sir FREDERICK POLLOCK argues that if in 
pursuance of a contract of sale, goods are delsvered to an infant, 
it does not follow from S. т ofthe Infants Relief Act that no 
property passes. But apart from delivery, he admits that from 
the enactment that “contracts for goods supplied * * * shall be 
void ” it seems to follow that no property will pass to ап infant 
under the contract of sale. (Principles of Contract; 7th Edn., 
pp. 64, 65—see also ANSon’s Law of Contract, 11th Edn., р. 134). 
Even where the goods have been delivered, if the infant does not 
pay for them—he cannot, of course, be sued for the price—Mr. 
BENJAMIN is of opinion that “ while the goods remain in existence, 
the seller can, by demanding them back, revest the property in 
himself and sue the infant $m detinue” (Law of Sale, 5th Edn., 
р. 45). And where the money has been paidand the goods re- 
ceived, the transaction may stand, but ‘‘it must be regarded”, 
said ANSON, “as a gratuitous delivery of goods on the one side and 
a voluntary payment of money on the other” (sth Edn. p. 111, 
foot-note.) In the later Editions, this foot-note has been omitted, 
and in the body of the book the question is left open. (See 11th 
Edn., p. 129). 


M — —— M ————————— v —— 
. (1885) 15 Q. B. D, 318. 2, (180) E. В.З P, C. 648, 559, 
кон 8, (1900) I, Ъ R. 25 B. à. 
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Where the minor has enjoyed some benefit under the agree- 
ment he will not be entitled to recover any money paid by him— 
Valentini v. Canalt.* 


Taking next,the case of a married woman, her disability 
wasalmost entire at common law. ‘There were some exceptions, 
and among them was the capacity of a wife to buy land in fee; 
it was only voidable by the husband and also by the wife after 
her husband's death (Parsons on Contracts, S. 365.) But so 
far as the general rule of incapacity applied, she could acquire no 
property under her contract. Thus in Smsth v. Plomer? it was 
held that a tradesman supplying a married woman (living apart 
fron her husband) with furniture upon hire did not thereby 
divest himself of the $resem? right of property in such goods, 
and therefore, if the Sheriff take such goods in execution at 
thesuit of the husband's creditor, trover lies by the tradesman. In 
the course of the judgment, Lord L£llenborough C.J. said :— 
“In oder to maintain trover, the plaintiff must have a pre- 
sent right of property in the goods ; the first question, therefore, 
is whether the plaintiff had put the right of property out of him 
by a valid contract for the hire of the goods with Mrs. East? If 
the contract were fora year, it would put the property out of him 
for that time; or if, according to Mrs. East’s evidence, the hiring 
were only general, without determining either price or time, it 
would operate as a contract, for reasonable price, so long as both 
parties pleased; and still the property would be out of him for 
the time, if it were a valid contract. 'That brings itto the 
question whether Mrs. East, being a married woman, could make 
a valid contract for the hire of the plaintiff's goods.” 


Arguing from the above analogies, it would seem that 
under a law which enacts a rule of absolute contractual incapacity 
in the case ofa minor, a sale to him would pass no property. 
But whatever may be the effect of a sale, at any rate where it has 
been completed by payment of the price and delivery of posses- 
sion, a mortgage stands on a somewhat different footing. It, no 
doubt, bears some resemblance to a sale, iu so far as it involves 
the transfer of an “interest” in property, but the “security” is 
one created by contract (FISHER on Morteages, Ss1&2) ^" 

1. (1889) L, B. M. Q. B, D. 166--— -—- 2. (1812) 15 Bast 607. ^. 
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The relation in which a mortgagee stands to the subject of 
his security is not easy to define, but his interest is not merely a 
Jus ad rem (Walsh v. Кер.) Even iu the formofa simple mort- 
gage, it is “ a right #7 rem realisable by sale given to a creditor 
by way of accessory security to a right tn personam " (HOLLAND'S 
Surisprudence, 8th Edu., р. 292.) The personal liability of 
the debtor is, in a sense, separable from the obligation 1% 
rem created by the mortgage, and the ore may be enforced 
even where the other cannot be. For instance, the mort- 
gage may fail for want of registration, the personal liability 
may nevertheless be enforced; or the enforcement of the perso- 
nal liability may be barred by the law of limitation, but the 
mortgage may nevertheless be realised by sale. And some 
cases—into the soundness of which itis not now necessary to 
pause to inquire—have held that the mortgage interest is an 
“estate” which can he acquired by prescription by a trespasser on 
the mortgagee’s possession and that such trespasser may then 
claim to be redeemed, though he is an absolute strangef to the 
contract of Zoan (/smdar Khan v. Ahmed Hussain? and the cases 
there cited.) 

А recent writer, discussing the true nature of a mort- 
gage, states: “А mortgage is a right which is iu its own 
nature an independent or principal right, and not a mere security 
forano ther right, but which is artificially cut. down and limited 
so that it may serve in the particular case as a security and 
nothing more. * * * The right of the ¿ienee is vested in 
him absolutely and not merely by way of security ; for it is itself 
nothing mote than a security. The right of a mortgagee, on the 
contrary, is vested in him conditionally and by way of secursty only, 
for itis in itself something more than a mere security. A lien 
cannot survive the debt secured ; it ceases and deteimines 2050 
jure on the extinction of the debt. * * * (But the mortgage 
right) willor may remain outstanding in the mortgagee even 
after the extinction ofthe debt * * * it must be retransferred 
or surtendered to the mortgagor, and the right of the mortgagor 
to this reassignment or surrender is called his right or equity of 
redemplion.” (SALMOND'S Jurisprudence, 2nd Edu, p. 409). 
[Cf. sections 58(a) and 60 of the ‘Transfer of Property Act. See also 


ERELEHER on Mortgage-tn the- Gyosl Lam, 5. 4 
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It might, perhaps, be said that the morteage will vest the 
real interest in the infant mortgagee, free of the contract which 
restricts such interest to a mere security. Buta loan, present or 
future, or an engagement which may give rise to a pecuniary 
liability, isa necessary foundation for the creation ofa valid 
mortgage, and this is none the less so in cases in which thereis no 
personal liability under the mortgage, z.g., usufructuary mortgages, 
or mortgages by way of conditional sale. А completed sale, in 
pursuance of a void contract, may stand asa gift, but there can 
be no voluntary mortgage, г «., one unconnected with an enforce- 
able debt. “ А consequence of its special purpose is that of being 
an accessory right * * * (and) it follows that a mortgage com- 
pletely follows the fortunes of the debt. If the debt is absolutely 
void, so also is the mortgage; if voidable only, the mortgage also 
is voidable” (KELLEHER, S 7) If the money lent by a minor 
cannot be recovered ту: enforcement of the contract of loan, there is 
no debt in respect of which a mortgage can take effect. In the 
words'of Lord Hlaisbury, “if the original thing without the mort- 
gage is in itself void, you can neither make it better nor worse by 
the fact of there being a mortgage! —Nottingham Р. B. Soctety v. 
Thurstan? 

If, however, it be the theor. of the law that some real 
interest, nevertheless, passes to the minor under the mortgage, he 
will hold it in trust for the mortgagor. For, what else can he 
do? А suit for foreclosure or a suit for sale isin law a suit to 
recover money on the contract (see GHOSE, Law of Mortgage, p. 85) 
but he cannot enforce the coutract. Putting the same thing in 
another form, the right to foreciose or sell arises under S. 67, only 
after the mortgage money has become payable. Unless he is entitled 
to recover the money, he cannot sue for foreclosure or sale. 


In the foot-note already quoted Mr. TREVELYAN draws a 
distinction between the right to obtain a decree for sale and the 
right to obtain a decree for the balance under S. 90 of the Transfer 
of Property Act, and he considers that the only effect of the 
minority of a mortgagee is that he cannot have the latter right 
because it is an enforcement of the personal covenant. But the 
right of sale is equally the enforcement of an agreement. For, in 
a simple mortgage, the mortgagor “ agrees, expressly or impliedly, 





1. L. R. (1903) A. C, at 9. 
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that in the event of his failing to pay according to his contract 
the mortgagee shall have a right to cause the mortgaged pro- 
perty to be sold, &c.”—S. 58 (4), Ina mortgage by conditional 
sale, the right to foreclose is based on the s#Pulatton (Regula- 
tion XVII of 1809) or condttion [S. 58 (c) of the T. P. Act] that on 
default of payment of the mortgage-money ona certain date, 
thesale shall become absolute. Ard inan usufructuary mort- 
gage, it is the agreement ofthe mortgagor that authorises the 
mortgagee to apply the rents and profits of the mortgaged pro- 
perty ina particular way. Sections 67 and 72 must be construed 
in the light of S. 58 and subject to the rule that in all 
statutes containing general words, there is an inlplied or virtual 
exception in favour of persons whose disability the common law 
recognises—(PARSONS on Contracts, Ss. 334 and 335; Stowell v. 
Lord Zouch ; Newry and Enniskillen Railway Со. v..Coombe ? ; 
N. W. Ry. Со. v. Me. Michael. The Transfer of Property 
Act has to be read as part of the Contract Act. 


е 
Is the minor then to lose the money advanced by him or has 
he any means of recovering it ? 


(Zo be continued.) 





NOTES OF INDIAN CASES. 


Aiyathurai Ravuthan v. Santhu Meera Ravuthan. 
—I. L. В. 31 M. 252.—It is some relief to know that the nume- 
rous conflicting decisions as to the relative scope of Ss. 26 апа 28, 
C.P.C., in respect of the joinder of plaintiffs and defendants will 
shortly cease to have any practical importance. 'The new Code 
employs :Zen£roa] language in both the corresponding provisions 
(Order I, Rules т and 3) and they allow a much wider latitude. 
As to the joinder of plaintiffs, Smurthwatte v. Hannay* will no 
longer apply in this country either. And as to the joinder of 
defendants, Rule 3 is an improvement on both S. 28 of the present 
Code and the corresponding English rule, with the result that the 
English cases like Sadler v. Great Western Railway Co,” will 
henceforth have much less application in this country than 
heretofore. 


1. (1588) Plows. 864, 2, (1849) 8. Exch. 565, — 
8, (1850) 5. Exch. 124. 4. L R. (1894) А. О, 494, 
L. В. (1896) А. O. 450. 
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Thenappa Chettiar о. Marimuthu Nadan.—I. L. В. 
31 М. 258.—In this case, the learned Judges hold that when a 
puisne mortgagee, who was nota party to a prior mortgagee's 
suit for sale, seeks to redeem the prior mortgage, he cannot claim 
the benefit of the terms of the decree in the prior mortgagee’s 
suit, but cau redeem only on the footing of the terms of the prior 
mortgage. It is difficult to see how, asa matter of Jaw, any 
other view is possible. Our contemporary, the Сабыйа Law 
Fournal, is, however, disposed to take a different view. Comment- 
ing on this case, it observes: “It is unfortunate that the attention 
of the learned Judges of the Madras High Court was not invited 
to a later Privy Council case, Kedar Mull v. Bishen Pershad: 
* * * which shows that the view taken by this (Calcutta) Court 
is sound and equitable "—(Vo]. VIII, p. 67 n.) It seems to us 
that this later decision of their Lordships only coufirms the view 
acted upon by the learned Judges of the Madras High Court ; for 
in that case, their Lordships base the decision on the ground that 
‘the predecessor in title of the appellants was a party to that (the 
former) decree, and they say ' The High Court gives no reason 
for disregarding that decree and none was given at the Bar? The 
decision of their Lordships iu Ganga Pershad Sahu v. The Land 
Mortgage Ban£? is a further authority in support of the Madras 
view. We note that, in both the cases, the Judicial Committee 
reversed the decree of the Calcutta High Court on this point. 


Our contemporary points out that in the case under notice 
*thelearned Judges do not make any attempt to controvert the 
reasoning of the Calcutta High Court’ in Gangadas.v. Fogendra- 
nafh.? Inthe Calcutta case, it is said that the view thereiu 
taken is not inconsistent with the principles laid down by the 
Judicial Committee in Umesh Chunder Sircar ч. Zahoor Fatimat 
and Ganga Pershad Sahu v. The Land Mortgage Bank®: and in 
the later case of Gurdeo Singh v. Chandrtkah Singh® the Court 
said that Gangadas v. Fogendranath’ “is entirely in accord with 
the decision of the Judicial Committee in Kedar Mul v. Bishen 
Prasad." Weagree with the Madras High Court that on the 
point now under consideration it is mot possible to reconcile 





1. (1901) L L. R. 31 C. 382. 2. (1903) I. І, B. 21 С. 866. 
3. (1907) 5 O. L. 7. 816 : S. 0.110. W. N. 403, 
4, (1890) I L.R. 18 0.164. 5. (1807) 5 О. L. J, at p. 687. 
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Gangadas v. Sfogendranath? with the decisions of the Judicial 
Committee. ‘Nor is it consistent with that of the Calcutta High 
Court in Girish Chunder Nandi v. Kedarnath Kundu.? The 
judgment proceeds mainly on certain alleged equitable con- 
siderations which, however, are sufficiently answered by the 
learned Judges of the Madras High Court. On the other hand 
the view taken іп the Calcutta case seems to us to be in the 
very teeth of the observations quoted in the Madras case from 
Umesh Chunder v. Zahoor Fatima? The Calcutta High Court 
admits that the puisne mortgagee will not be bound by the 
accounts taken behind his back in the prior mortgagee’s suit, 
though, of course, it refers to Wrixon v. Vsze*, ‘as restricting his 
right to re-open the accounts to the specific grounds on which 
he may assail their accuracy. This isan instance of what the 
Judicial Committee referred toas depriving the prior mortgagee 
of the benefit of his decree. 


One of the reasons assigned in the Calcutta case is that the 
prior mortgagee or purchaser in execution is entitled to posses- 
sion only in his character of purchaser and not as mortgagee, and 
that if his suit for possession against the excluded puisne mort- 
gagee were to be treated as, in substance, a suit to enforce the 
security against him, the prior mortgagee might be successfully 
met with the plea of limitation. We are unable to see the force 
of this reasoning. If the puisne mortgagee is not em/:/ed to 
possession, he cannot resist the prior mortgagee- purchaser’s claim 
to possession except under Art. 144, and if he claims to redeem 
the prior mortgagee, the sixty years’ rule will apply. If, on the 
other hand, the puisne mortgagee is r:gAZf/ul/y in possession, the 
prior mortgagee-purchaser cannot efect him and any claim to 
enforce the prior security, if otherwise barred as against the puisne 
morigagee, will be placed in no better footing by thefact of his 
having obtained a decree against the mortgagor in the absence of 
the puisne mortgagee (Cf. Aghore Nath Banerjee v. Deb Naratn 
Guin." The decree cannot as such be enforced against him and 
the plea of limitation cannot be got over by offering to take the 
accounts on the footing of the decree. The puisne mortgagee 
cannot, by a fiction of law, be treated as having so far been a party 


1. (1907) 5 О. L. J. 815, S. O. ; 110. W. N. 408. 
2. (1906) І. L Е 380. 590. 8. (1890) І. L. R. 18 O. 164, 
4, (1842) 2 Dr. & War. 192, 5. (1906) 110. W. М, 314. 








PART XXII.] THE MADRAS LAW JOURNAL. 389 


to the prior mortgage suit as to be deprived of the plea of limi- 
tation in the second suit. 


Secretary of State for India in Council v. Basha- 
ratullah.—I. L. В. 30 A. 271.—In this case the learned Judges 
hold that a person who produces in Court an insufficiently 
stamped document and desires to have it admitted in evidence 
may under Sections 40, Cl. (1) (7) and 48 of the Stamp Act, 1899, 
be compelled by the Collector to pay the proper duty and penalty. 
We are unable to accept this view, and we venture to think that 
ifthe attention ofthe learned Judges had been directed to the 
history of the law on the point they would have come to a 
different conclusion. They point out that S. 40, Cl. (г) (6) is 
silent as to the person from whom the payment is to be required. 
'This omission seems to us intentional and is significant, especially 
when taken with the words '“ from whom the same are due” in 
іп S. 48. In the draft Bill of 1877, Cl. 35, corresponding to 
to S. 40, provided that *'the Collector shall require the person 
producing it, or in whose possession it has been found, to pay the 
proper stamp duty” with interest,and,.in case of failure to pay the 
same, the Collector may recover it as if it were an arrear of land 
revenue. The Select Committee omitted the last portion of the 
clause empowering the Collector to recover the stamp duty as an 
arrear of revenue, and they further observed: “ When the person 
from whose custody the instrument has come has not been con- 
cerned in the execution of it, it seems to us that it would, 
generally speaking, be unfair to compel him to pay... ....."? (the 
italics are those of the Select Committee). It is in consequence of 
this that in S. до (т) (2) all reference to the person who is to be 
required to pay was omitted, and it will be strange if this omission 
isitself to be construed as authorísing tbe Collector to levy the 
stamp duty and penalty from the person desiring to have the 
document admitted in evidence. Section 35, proviso (4), corres- 
ponds in some measure to S. 40, Cl. (1) (2), and in both cases the 
Court or the Collector only fixes the amount to be paid, without 
directing by whom itis to be paid. (Cf. proviso (2) to S. 35 
which, on the other hand, expressly provides that the penalty of 
one rupee shall be paid by the person tendering the receipt). It 
was not the intention of the Act that the persou tendering should 
be compelled by coercive process to pay the stamp duty and 
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penalty whether or not he wished to have the document admitted 
in evidence, Of course, if he wishes to make use of it as evidence, 
he must pay the stamp duty and penalty, and S. 44 provides 
that when the duty or penalty Aas been atd it can be recovered 
from the person legally liable. But the learned Judges misquote 
the section as applicable to any duty or penalty which has been 
recovered from a person, and then rely on it as justifying a com- 
pulsory levy from the person producing the document. Section 48 
was, no doubt, added in the Act of 1899, but it authorises the 
Collector to recover duties and penalties trom the person from 
whom the same are dus. This means due under law, and not by 
the order of the Collector under S. 40 (1) (4);*else the words 
would be unnecessary. And we should not so construe these 
words as practically to revive in whole С]. 35 of the Bill of 1877, 
when the Legislature has not re-introduced the words of that 
clause authorising the Collector to levy duty and penalty from the 
person producing the document. The argument that a wrong levy 
by the Collector is good unless set aside by steps taken under 
Ch. VI of the Act seems to us to give to the order a conclusive- 
ness not conferred оп it by the Act. А party is not bound to 
invoke the aid of the Revisional Jurisdiction of the Board of 
Revenue, and even where the Board refuses to interfere, he 
certainly has aright, under the ordinary law, to impeach an illegal 
distress of his properties by the revenue authorities, 


— 


SUMMARY OF ENGLISH CASES. 
in re Dodson —Yales v. Morton. [1908] 2 Ch. 638. 

Order for sale—Administraiton action and Partition action— 
Conversion of realty info fersonalty. 

When іп ап action for the administration of an estate the 
Court, in the exercise of its undoubted jurisdiction, makes an order 
for the sale of realty, the order for sale will amount in itself toa 
conversion and the property will devolve on the death of the party 
entitled thereto оп his personal heirs. Similarly also when the 
order is made in a partition action. 








In ve Joseph—Pain v. Joseph. [1908] 2 Ch. 507 (C. A.) 
Substituted legacy—Subzect to conditions of the original legacy— 
Rule not applscable when bene fictartes differ. 
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Though on general principles it cannot be doubted that ina 
simple case of a substituted legacy the substituted legacy -is 
subject to the same conditions and incidents as the original 
legacy was subject to, the rule has no application to a case where 
the beneficiaries in a codicil are not identical with the bene- 
ficiaries in the will. 

[The judgment of Eve J. in (1908) т Ch. 599 reversed]. 


S. S. Knutsford, Limited v. Tillmanns & Co. 
[1908] A. C. дор. 

Bill of Ladéng—Construction—“ Ejusdem. generts” prinaple. 

A bill of lading provided that “if a port should be in- 
accessible on account of ice, blockade or interdict, or if entry and 
discharge at a port should be deemed unsafe in consequence of 
war, disturbance or of any other cause, it should be competent for 
the master to discharge the goods on theice or at some other safe 
port of place. 

Held: the words “ unsafe” and “inaccessible ", mean unsafe 
or inaccessible for a period which would involve inordinate delay. 


The words “any other cause” must be read as ejusdem 
generis with war or disturbance. 





Fulton v. Norton. [1908] A.C. 451. 
Statutory duty to submit petttion—Breach of —Right to damages. 
Under the British Columbia Crown Procedure Act, S. 4, itis 
. the duty of the Provincial Secretary to submit to the Lieutenant- 
Governor a petition left with him as therein directed for that 
purpose. His refusal to submit the petition would give the 
petitioner a cause of action for damages which are not neces- 
sarily nominal and are to be estimated by the jury. 
William Jose 7, Metallic Roofing Company of 
Canada, Ltd. [1908] A. C. 514. 
5/71 as a result of resolutions of a Trade Unton—Cause of 
actton—Motsve and conspiracy to injure essenttal. 
The fact that the resolutions of a Trade Union calling on the 
plaintiffs’ men to strike were responsible for the strike does not give 
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the plaintiffs a cause of action without regard to the motive and 
without regard tothe question whether they had conspired to 
injure the plaintiffs in their trade or business and in pursuance of 
the conspiracy had called on the plaintiffs’ men to strike. 





National Motor Mail-Coach Company. In Re 
Clinton's Claim. [1908] 2 Ch. 514. 

Voluntary фаутепі— Discharge of statutory lability—Adop 
tion of act by promoter—Company and promoter. 

It is notlaw that whenever a person is under a statutory 
liability to pay a sum of money a third person may voluntarily 
pay the money and then sue the party who was really liable to 
рау it for money paid to his use. There must be a previous 
request, express or implied, to raise such an obligation, and in this 
respect there is no difference between the discharge of a statutory 
liability and the discharge of a contractual liability. А 

The mere fact that а promoter pays the registration fees and 
ad valorem stamp duty does not in itself entitle him to recover the 
same from the company either on the ground of having discharged 
a statutory liability of the company or on the ground that the com- 
pany adopted or ratified the act of the promoter. There is no 
such thing in law as adopting or ratifying anything except where 
there is the sanctioning of an act professedly done on one’s be- 
half in such a sense as to make one liable forit. Aman can' 
tatify that which purports to be done for him, but he cannot 
ratify а thing which purports-to be done for somebody else. 


Broderick v. The London County Council. 
[1908] 2. К. B. 807 (C.A.) 

Workmen's Compensation— Injury by acetdent” ; meaning of. 

Where а workman employed ina sewer contracted enteritis 
from inhaling sewer gas in the course of his employment : 

Held, ona construction of the words “injury by accident ” 
that he was not entitled to recover compensation. The words “by 
accident” are, “I think, introduced parenthetically, as it were, to 
qualify the word injury, confining it to a certain class of injuries, 
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and excluding other classes, as for instance, injuries by disease.” 1 
“It is not enough to show that the injury was had in the course of 
employment. 'The element of accidentis necessary in order to 
bring the case within the authorities." So, cases where the nature 
of the work itself is such as will involve risk of injury, are 
excluded. [Per Lord Macnaghten in Fenton v. Morley:.] 





In re P. Macfadyen—Ex parte The Vijianagaram 
Mining Coy. Ltd. [1908] 2 К. B. 817. (C. A.) 


Bankruptcy—Partnership—Mtsap propriation of Trust Funds 
—Proof agatnst both separate and joint estates. 


Per Cozens-Hardy M.R.—“ It is, I think, well settled that if 
one member of a firm, being ап express trustee, wrongfully 
concurs ina misappropriation by the firm of the trust funds, a 
proof may be allowed both against the joint estate and against 
the separate estate; and it makes no difference that property 
came ?hto the hands of the firm in the first instance for a specific 
purpose which the firm omitted to fulfil, Nor does it make 
any difference that the trust was not express and that the member 
of the firm had not originally possession of the trust fund. The 
same principle must apply to every case in which there is 
fiduciary relation resting upon contract such as a promoter or 
an agent; nor can I except the position of a director of a 
company.” 

The general rule is against double proof. 

Baker v Snell. [1908] 2 К.В. 825 (C.A.) 

Master and Servant—Question whether servant acts within the 
scope of hts employment, one for jury—Savage dog—Absolute 
liability of the owner. 

Plaintiff was bitten by a dog known to its master to be 
savage, the biting being the result of the wilful mischief of the 
keeper. The Court of appeal (Kennedy L. J. dissenting) held : 
An owner of a dog known by him to be savage keeps it at 
his peril and is liable for its bite even if it be through the wil- 
ful act of a third person except where the plaintiff by his own 
conduct has brought the injury upon himself. 





1. (1908) А, О, 448, 448, 
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By the whole Court—It is a-question for the jury whether, 
when aservant did anact, he was acting within the scope of his 
employment. [May v. Burdett? followed]. 


1 


“The Forfarshire.” [1908] P. 339. 


Contraci—Consiruciton—Negligence—Exemption— Duty to use 
reasonable care, in sprte of. 


The defendant undertook to repair plaintiff's damaged ship 
himself finding all items of transportation, but in the margin of 
the letter of the defendant which together with the letter of the 
plaintiff's acceptance contained the contract, there were the 
words: “ All transporting to be at owner's risk.” 


Held that the marginal note about exemption did not ab-, 
solve the defendant from the consequences of his negligence in 
providing all items of transportation which he expressly ifnder- 
took to find, and that the defendant, before he could callin the aid 
of the exemption, must show that he used all reasonable care and 
precaution. ' 


— 


JOTTINGS AND CUTTINGS. 


Bombay tn the days of George IV.—By PERCY A. ATHERTON 
—To the reader, this story of the conflict of the King’s Court 
- with the East India Company, and the struggle of the King’s 
Judges to curb the headstrong officials of the Company, seems 
well nigh inconceivable. Respect for the authority of the State, 
and respect for its Judiciary, have come to be to-day so much a 
part of daily life as to pass unnoticed. Yet this life of Sir 
Edward West, this defence of the right of an English Judge to 
administer justice, under strange conditions and in the face of 
great difficulties, throws an interesting light on the strength and 
vigor of Anglo-Saxon institutions. 


Born in 1782, Edward West had the sturdy training of 
Harrow, and opportunities of University College, Oxford, a typi- 
cal English education of the best sort. 


1. (1846) 9 Q. B. 101, 
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In 1814, at the comparatively youthful age of 32, he was 
called to the Bar of the Inner Temple. In the meantime he had 
been elected a Fellow of his College and had done notable work 
in economics. Hight years later, after a moderate success at the 
Bar, he was appointed Recorder of Bombay, and knighted as Sir 
Edward West. Е 


India, at the end of the eighteenth century, was governed by 
the Bast India Company, and the administration of justice was at 
a very low ebb. Mere boys, with little training or experience, were 
sent by the Company to India to sit in the Provincial Courts, 
and matters had reached such astate that King’s Courts were 
created in 1799 to curb the East India Company’s growing power, 
and to give to the native some degree of protection to life and 
prosperity—both endangered by the aggressiveness of the 
Company. 

As may well be seen, the position of a King’s Judge, sent out 
from England by the Crown, was anything but enviable. The 
East India Company looked on him with distrust and disfavour, 
and the natives had not yet learned that a Judge could act with 
uptightness and independence. The Company regarded the 
Sovereignty of India as its own private property, and resented 
all interference with it by the British Parliament as an unwarrant- 
ed invasion of its rights. Under such conditions it was 
impossible for a Judge, who did his duty as he saw it, not to 
come into collision with the traditions of the Company. He 
faced a European colony hostile to him ;. he lacked the moral 
support of an independent public opinion; and futher, he had to 
apply Anglo-Saxon theories of Justice to Native Indian conditions. 
Nevertheless, Edward West, married on the eve of his sailing for 
India, did not hesitate fora moment. His entire work in India 
was crowded into brief years, first as “ Recorder of Bombay,” 
then as “ Chief Justice of the Supreme Court of Judicature "—the 
successor of the Recorders Court—yet, even then, he served 
longer than the average of the early English Judges in India. 
In the first quarter of a century of the King’s Court not one 
King’s Judge lived to return to England, and the average length 
of their service was a little over three years. 


Throughout his six years’ service as a Judge, West seems to 
have been in constant conflict with the East India Company. 


4 
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He had scarce arrived in India when the new Supreme Court of 
Judicature was substituted for the old Recorder’s Court, and he 
became its Chief Justice. 

That he proposed to reform the Bench and Bar was evi- 
dent from the outset. Within a month after he was sworn in as 
Chief Justice he dismissed the Master in Equity and the Clerk of 
Court, both for irregularities of professional conduct, He next 
suspended from practice, for over-charges made to clients, five of 
the six barristers practising in his Court. He insisted that the 
English residents must perform theit Jury duty, and he reformed 
the administration of the Jails, These reforms, all of them of 
vital necessity to the proper administration of*justice, created 
violent opposition from successive Governors of the Company. 


In 1825 West, in an elaborate charge to the Grand Jury, then 
sitting, urged an investigation of the treatment of native prison- 
ers by the lower Courts, which were run entirely by the Company, 
and an investigation into the unnecessary severity, and even 
illegality of many sentences pronounced by the Company’s Judges 
and Police Magistrates. Unfortunately the Grand Jury declined 
to act, great as was the need of a reform in the Company’s treat- 
ment of the natives, and West’s charge to the Grand Jury seems 
only to have aroused the increased enmity and hostility of the 
Company and its officers. At the same time there was great 
unrest and ill-feeling in the Colony as is shown by the following 
paragraph: “ The new year 1826 found Bombay society in a 
quarrelsome mood. Mr. Norton, the loud-voiced Advocate- 
General to the Bombay Government, had been challenged by a 
Mr. Browne, but had refused to go out with him. Martin West 
(Sir E. West's nephew), had been insulted by Mr. Norris, a 
Member of the Bombay Government, and had been obliged to 
demand an apology. Mr. Graham, an Attorney, had libelled and 
had challenged Mr. Irwin, barrister, and, on the challenge being 
declined, had horse-whipped him. Mr. Warden had circulated 
а defamatory paper aspersing the character of Mr. Graham, 
and trials for assault and libel occupied the attention of the 
Supreme Court.” Truly a most unhappy picture of life in the 
small English Colony at Bombay ! 


In this stormy atmosphere it occurred to those who were 
smarting under West's recent charge to the Grand Jury, and who 
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looked upon au independent King’s Court as a nuisance, that the 
Chief Justice might, with advantage, be provoked intoa duel. 
Accordingly the Company’s Governor, Ephinstone, openly insult- 
ed the Chief Justice ata dinner, and upon the Chief Justice’s 
asking for an explanation, the Governor promptly sent him a chal- 
lenge. This, West, ina very manly way, declined, pointing out 
the disgracethat would thereby be brought upon his Court, but 
the entire episode made West’s work more trying and more 
difficult. 

Through all these troublesome times, West was constantly 
endeavouring toimprove the condition of the Natives, and to 
soften the harshness of their treatment by the Company. One 
difficult problem he worked out was a set of “ Rules” regulating 
the service of Mahometans, Hindoos and Parsees upon Juries.” 


The difficulty of this in connection with the « caste” system 
may well be imagined. 

This wasthe last work he did. In August, 1828, he was 
suddenly seized with a malady not recognized by his physi- 
cians, from which after an illness ofa few days, he died. An 
added touch of sadness was the death of Lady West two weeks 
later, in giviug birth to а son who did not survive. 

The striking featureofthis brief and tragic story of West's 
life and work lies in the almost superhuman difficulties overcome 
by the King's Judges in India. Sir Edward West, in the face of 
these difficulties, upheld the best traditions of the English Judi- 
ciary. Не was a fearless, high-minded Judge—an honor to the 
profession of the law, а friend to the people of India. — The 
Green Dag. 


*„* 


The Damnation of the Modern Bar.—The lawyer has been 
abused time out of mind, but somehow or another he has never 
seemed to mind it much. Every now and then he may say some- 
thing concerning the attacks upon him, but not in anger, or by 
‘way of apology or defence. He treats his critics with about the 
same degree of good-humoured tolerance that a St. Bernard shews 
to a barking Toy Spaniel. If the spaniel chooses to bark, why, it is 
all right, because it does not hurt the big dog and may amuse the 
little one. Besides, it may afford the St. Bernard some pleasing 
‘reflections on the difference between big dogs and little ones. `` 
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Since, then, lawyers have been so generally and so long abused, 
why have they not resented it? There are severalreasons. As 
has been suggested, the lawyer’s indifference to abuse is partly due 
to а feeling of superiority to the abuse, if not to the abusers. Не 
knows full well that he has been, and is, entrusted with the making, 
with the construction, and with the enforcement of the laws. He 
realizes that inasmuch as he has been in a hopeless minority he 
would not have been invested with such full powers but for good 
reasons—reasons which have prevailed in spite of the expressed 
distrust of him. ‘To paraphrase Bancroft’s words, he knows that 
“in the exploration ofthe region of liberty not a cape has been 
turned or a river entered, but a lawyer has led the*way." 


It may be that the lawyer feels a sense of sureness of himself 
that is not felt by the generality of men. According to Plutarch, 
one of the two sentences inscribed upon the Delphic Oracle was 
“know thyself.” The lawyer knows himself. Knowing himself 
he knows other men. Bearing in mind David’s lament for his hasty 
remark that “ all men are liars,” he makes due allowance for the 
intemperate or foolish remarks of an angry or a misguided mam 
He knows that the one will repent his utterances, and that the 
other is incapable of appreciating their folly. 


Another reason for the lawyer’s indifference to lay criticism 
is that he feels that if he has earned the approbation of his 
brethren, he has acted well his part. Thereis nothing he prizes 
more than the esteem of his fellow lawyers, and nothing he dreads of 
more than their contempt. He knows that if he plays the game, 
and plays it fairly, he will win generous applause, and that, if he 
does not, he will earn and receive professional ostracism. He feels 
that the good opinion of his brothers more than compensates him 
for outside flings, and that, without that good opinion, nothing 
else is worth while. 

Perhaps another reason for the lawyer’s tolerant attitude isthat 
he makes due allowance for the character or motives of those who 
censure him. 

The most vociferous critic of the lawyer is theman who is, for 
cause, fearful of receiving justice. As compared to anv other ctitic, 
his vdite is as the bray of an ass to the chirp of a cricket, It is 

‚ ebay to disposé of this enterprising gentleman's шу of | Stop 
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thief!" А mere suggestion of his motive is sufficient. As 
Turnbull hath it : 


'** No man eer felt the halter draw, 
With good opinion of the law.” 


Or as Seymour D. Thompson said in one of his Bar Association 
addresses: “Lawyers have always been an inconvenience to des- 
pots. 'The tyrant is always stubbing his toe against the lawyer. 
Napoleon, the son of a lawyer, hated lawyers.” Another despot's 
attitude towards lawyers is well illustrated by an anecdote con- 
cerning him which has been handed down. When Peter the 
Great, on his vigit to Westminster Hall, was told, in answer to 
a question, that the people in wigs and black gowns were lawyers, 
he exclaimed: “ Lawyers! І have but two in my dominions, and 
I believe that I shall hang one of them the moment I get home.” 
The other one must have been Peter's “personal counsel"— to 
borrow a phrase which the New Vork papers delight in using. 


The incorrigible Jester, with his merry quibs and gibes 
about the lawyer, comes on next to do his little turn, The lawyer 
simply can't find it in his heart to be harsh toward this sad wag. 
He regards him with good nature, and even with sympathy. He 
has heard the creaking of the inachinery, and has seen whata 
serious thing itis to bea funny man. Besides, he rather likes 
to study the species. 


* Well, well,” says the lawyer, when he hears his story, “let 
the little man have his joke, if it pleases him. It does not do any 
harm, it does not do any harm. Besides, it’s been some time since 
І heard that joke ; and it does not do to go back on old friends.” 
Perhaps the next evidence of the lawyer’s sureness of his position 
is, not that he ignores criticism, but that he laughs at the jokes 
made at his expense. | 


While the lawyer is tolerant of all kinds of criticism, there is 
one kind that puzzles him on account of its want of logic, and 
that is the criticism of the so called‘ corporation lawyers.” He 
can understand an attack based on the charge that lawyers are 
dishonest, but he cannot understand an attack based on the charge 
that corporation lawyets аге corporation lawyets. The head and 
front of the corporation lawyer's offending seems to be that he 
makes tnotiey, wears a coat of good cloth and ‘rides instead of 
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walks. It seems to be considered to be in some mysterious way 
unprofessional for a lawyer to serve artificial rather than natural 
persons and to reckon his income in thousands instead of in 
dollars. It is, of course, true that there are some disreputable 
corporation lawyers. But it is also true that the corporation 
lawyer, equally with all other lawyers, is amenable to the punish- 
ments nieted out by the bar to members who fail to live up to its 
best traditions, and that he is equally desirous of earning the 
esteem of his brother lawyers, and equally afraid of incurring 
their contempt. 


Well, no matter, what the other fellow may say, while things 
ате running smoothly, the moment he getsin'atight place or 
the moment he is confronted with a troublesome problem, or the 
moment he feels the need of some one to trust, he hies him 
straightway to the lawyer. 


« For its Tommy this, ап Tommy that, 

—-And chuck him out, the brute ! e 
But it’s saviour of "js country, when 

The guns begin to shoot.”—Law Notes. 


ы 


The Nature of an Easement ; —1n the last two numbers of the 
Law Quarterly Review a mild controversy has been carried on with 
respect to the juridical nature of what is known in English law 
as an ‘easement.’ Is an easement to be classed among incorporeal 
hereditaments, or is it only a right, appurtenant or otherwise? 


Singularly enough, no reference is made in the course of this 
controversy to the case of The Metropolitan Ratlway v. Fowler! 
decided by the House of Lords in 1893. In that case ‘mere 
easement’ was sharply contrasted with ‘hereditament’ and 
the rights to occupy and use a portion of the subsoil for the 
purposes of a railway was heldto be a hereditament, as distin- 
guished from an easement, within the meaning of Section 4 
of the Land Tax Act, 1797 (38 Geo. IlJ.c.5.). That section 
makes taxable almost every conceivable interest in land including 
‘ fishings, tithes, tolls, annuities, and all other yearly profits, and 
all hereditaments of what nature or kind soever they may be in Eng- 
land’: This would, of course, include incorporeal hereditaments, 





1. 68 Law J. Rep. Q. В. 558. 
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and necessarily easements if they be incorporeal heredita- 
ments. Neverthless, it was held that had the right to use the 
tunnel been a ‘mere easement,’ a ‘bare easement’, this right or 
interest would not have fallen within the classes of interests in land 
set out in S. 4. Lord Watson referred to an ‘easement’ as being 
‘a mere burden upon the proprietory right of the owner in fee. 
The fact is that the law of easements is deeply penetrated with 
the rules and conceptions of the Roman Law of servitudes. In 
turning over the pages of ‘Gale on Easements’, the number of 
citations and quotations from the ‘Corpus Juris? is surprisingly 
large for a text book on English law. 


The difference between the law relating to ordinary estates 
and interest in land, and the law relating to easements and ana- 
logous rights, is also illustrated by the difference in the principles 
that underlie the acquisition of ownership ofthe soil itself by 
length of possession under the Limitation Acts, and the acquisi- 
tion af appurtenant rights by prescription and its ancillary 
doctrine of lost grant. A title to the ownership-in fee under 
Limitation Acts by no means assumes or requires a lawful origin 
—rather the contrary. Оп the other hand, the doctrines of pre- 
scription and lost grant so distinctly assume a lawful origin as 
the basisof title that fany presumption of acquisition of rights 
in the nature of easements may be rebutted by showing the im- 
possibility of any actual grant having been made.—Zondon Law 
Journal. 


V 


The Cost of the High Court.—Do suitors in the High Court 
pay their жау? This question, which is of some importance in 
view of the urgent need for an increase in the number of King’s 
Bench Judges, admits of a more favourable reply than is evident 
at the first glance of the yearly return of the receipts and expendi- 
ture of the High Court. The receipts during the year ending 
March 3x last amounted to £ 504, 467; and the expenditure to 
6 654, 924. This, it is true, shows a deficit of £150, 457; but when 
the large amount of time which the King’s Bench Judges and 
officials devote to criminal and other Crown work, both in 
London and in circuit, is borne in mind, the cost to the country 
of legal administration in civil matters becomes more apparent 
than real, The retiring annuities of Judges and the pensions, 
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compensations, and superannuation allowances of officers amount 
to nearly £ 100,000. "The circuit system, too, is responsible for a 
large addition to the expenditure. The ‘circuit expenses of the 
Judges and their suites’ amounted to £ 13325; the “ fees paid. to 
the marshals of the Judges on circuit " to £ 2,100. The last 
mentioned item, which occurs regularly in the High Court 
balance-sheet, would, presumably, disappear ifthe Bench were 
properly manned. At any rate, there is nothing in this annual 
account to justify the unwillingness of the Treasury to provide 
the necessary funds for insuring the speedy administration of 
the law. ‘One of the greatest functions of the State’, said Lord 
Halsbury not long ago, ‘is the administration*of justice. It 
certainly cannot be complained that the discharge of this fünction, 
so far as the High Court is concerned, constitutes а heavy charge 
upon the national funds. . 


* * 
* 


A visit to George Eliot’s country (says the Globe) is among 
the numerous festivities with which the members of Law Society 
will relieve the business programme of their coming meeting at 
Birmingham. ‘The pleasure of the visit is not likely to be dis- 
turbed by a recollection of the hard things which are said of the 
law and lawyers in some of George Eliot’s novels, * Mr. Julliver 
was a strictly honest man and proud of being honest, but he 
considered that in law the ends of justice could only be achieved 
by employing а stronger knave to frustratea weaker. Law was 
a sort of cockfight, in which it was the business of injured 
honesty to get a game bird with the best pluck and the strongest 
spurs’. But the author of ‘The Mill on the Floss’ is careful not 
to put forth Mr. Julliver’s views as her own. She describes his 
conclusion that ‘iats, weevils and lawyers! were created by old 
Harry as questionable, Lawyers have been known to wonder 
how George Eliot contrived to be so accurate in the legal details 
of her novels. The explanation is that she was wont to consult 
Mr. Frederic Harrison, who, before he devoted himself to 
literature, was a practising member of the Chancery Bar. In the 
construction of the intricate legal plot in ‘ Felix Holt’ she had in 
addition to Mr. Harrison’s, the help of the late Lord Herschell, 
then a barrister of some six years standing. 

Another great lawyer—the late Lord Bowen—was consulted 
as toan incidental point of law in ‘Daniel Deronda’, The 
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Attorney-General’s ‘opinion’ printed in italics in one of the later 
chapters of ‘Felix Holt,’ was written entirely by Mr. Harrison. 
ws 

Miscellany—The approaching retirement of Sir Francis 
Maclean, Chief Justice of Bengal, will remove from the Indian 
Bench its most picturesque figure, and will render vacant the most 
important and attractive judicial position in the Empire outside 
Great Britain. Sir Francis Maclean, formerly member of Parlia- 
ment for Mid-Oxon, has occupied it for eleven and a half 
years, a period rather more than sufficient to entitle him to a full 
pension. The question of his successor has for some months been 
the theme of tager discussion in Anglo-Indian circles. Un- 
official opinion in India (says the Westmtnster Gazette) tends 
strongly to the view that, especiallyin these difficult times, the 
Chief Justice of Bengal should be a barrister appointed direct 
from England. The Chief Justice is in precedence second only 
to the Lieutenant-Governor. His salary is £ 4,800 a year and he 
has the opportunity of a yearly visit to England. 

as 

Indian Law Students in England.—A correspondent of the 
Times, referring to the position of Indian students in England, 
writes :— Many of them seem to be entirely without funds, and 
their stay here can only be a period upon which to look back with 
regret. A time of idleness, of course, is full of dangerous tempta- 
tion, and in that respect the course at the Inns of Court is 
particularly fruitful. The Indian students frequently pass their 
examinations with rapidity, and then comes a period of waiting 
for the “Call to the Bar.” The Benchers may make a special 
exemption from the number of dinners to be eaten, but after that 
allowance has been deducted, there is ап interval of inactivity, 
when the fact of having passed the examinations affords an 
excuse for indulgence. 


But in so far as the plans proposed to remedy this state of 
affairs “ fall short of the residential club", they are likely to fail 
in effecting any thorough improvement in the existing conditions. 
In the educational reforms carried out during Lord Curzon’s Vice- 
royalty, nothing, perhaps, was more beneficial than the encourage- 
ment given to the establishment of hostels in connection with 
the Universities. Ifthey are necessary there, then how much 


3 
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more so in a strange land ? Could not the Council of Legal Edu- 
cation take action in the matter so far as the students at the 
Inns of Court are concerned, and an experiment on their part 
provide the foundation for further action ? The Council recently 
showed, in another direction, that they are alive to the needs of 
students from across the seas, so it is not unreasonable to hope 
that, with the aid of those who have Indian University experience, 
they will take action in establishing in London, for the students 
of the Law, a place of residence upon similar lines. 
soa 

The Supreme Court of Judicature cost during the last 
financial year £ 654,924-135.-4d., and the amount received in 
fees was £ 504,467-1s.-4d. Consequently the tax payers had to 
find about £ 150,000. This seems a cheap bill for the adminis- 
tration of Civil Justice in that tribunal. Why not appoint 
two more High Court Judges ? Plenty of work could be found for 


them. 
* ° 


+ ж 

Ап amusing story is told at the expense of a prominent 
Baltimore Lawyer, who, like most young attorneys, got his first 
case by assignment trom the bench. His client had been indicted 
for murder, and his conviction was a foregone conclusion, as his 
guilt was unquestionable, 

The result of the trial was a sentence to be hanged; but 
the man made an appeal to the Governor for а pardon, and “was 
anxiously awaiting a reply thereto when his Lawyer visited him 
in his cell. 

* I have got good news for you—very good news!” the young 
Lawyer said, grasping the man’s hand. | 

“ Did the Governor—is it a pardon ?? the man exclaimed, joy- 
ousiy. 

** Well, no. The fact is, the Governor refuses to interfere. 
But an uncle of yours has died and left you 200 dollars, and you 
will have the satisfaction of knowing that your lawyers got 
paid, you know," was the comforting explanation.—/Zarfer's 
Weekly. 


as 


Fusticetn Hungary —An Englishman was travelling in a 
wild part of Hungary, and madean application toa Town Magis- 
trate, asking to hear how justice was conducted. 
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The Magistrate, gorgeous in a magnificent Magyar costume, 
received him cordially, and sent for any case which might be 
awaiting trial. 

A gigantic gendarme in an immense cocked hat ushered in 
a prisoner, a plaintiff and a witness. The prisoner was accused 
of stealing the plaintiff’s goose. 

“Well, Sir,” said the Magistrate to accuser, “ what have you 
to say? ” 


* Please, Your High Mightiness, the prisoner stole my 
goose." 
'The Magistrate turned to the witness. 


* What have you to say ? ” 


* Please your High Mightiness, Isaw the prisoner steal the 
goose.” The Magistrate then delivered the sentence. 


“ I give you a fortnight in prison, " he said to the accused, 
for stealing the goose. 

To the plaintiff he said :—'' I give you a fortnight in prison 
for not looking after your goose," and turning to thé witness, 
« You shall havea fortnight in prison for not minding your own 
business."—Chrcago Legal News. 


P 


Absence of Attorney from Court as Contempi.—The St. Louis 
Court of Appeals in the case of /s re Clark, тоз South Western 
Reporter, 1105, holds that the absence of an attorney from the 
Court in which he has business, and when he should be there to 
attend to it, and where his absence delays or impedes the Court's 
business, constitutes a Contempt of Court. An attorney at law 
is an officer of the Court, aud it is as much incumbent on him to 
attend the sittings of the Court. when a case in which he is 
counsel is on trial, and which trial cannot proceed in his 
absence, as it is for the Sheriff or the Clerk of the Court to be 
present.—Zhe Law Students Helper. 


ws 


Order—No. 1583, Judicial, dated 23rd November 1908.—The 
Governor in Council is pleased, with the previous sanction of the 
Government of India, to invest all courts of Subordinate Judges 
and all courts of District Munsifs in this Presidency, with juris- 
diction under the Provincial Insolvency Act, 1907 (III of 1907), 
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in respect of all cases of petitions by debtors where the debts do 
not exceed Rs. 5,000 and Rs. 2,500 1espectively. 
Par 

Order—No. 937, Public, dated 24th November 1908.—His Ex- 
cellency the Governor in Council has received with very deep 
regret the intelligence of the death of Sir Vembakam Bhashyam 
Aiyangar, КУ, C.LK., and desires to record his appreciation of his 
high character as well as of the public services rendered by the 
deceased in the course of along, strenuous and distinguished 
career. 


He served almost continuously as a member of the Provincial 
Legislative Council since his first nomination *to it in the year 
1888, and in that capacity he was ever ready to place his great 
abilities as a jurist and his intimate acquaintance with the prac- 
tical working of the laws at the service of the Council. 


So pre-eminent a position had he attained in his profession 
that he was appointed to officiate as Advocate-General (in the 
Presidency, being the first Indian to occupy that great place, the 
duties of which he performed with fidelity and indefatigable in- 
dustry. In 1901 he was elevated to the Bench asa Judge of the 
High Court of Judicature, an office which he discharged with 
conspicuous ability and with great satisfaction to the public. 


His public services and his high personal character have been 
recognized by the Government on many occasions. His loss will 
be greatly felt both by the Government and the people. The 
memory of his honourable life will long survive him to furnish an 
inspiring example to his countrymen. 

2. A copy of these Proceedings will be communicated to 
Lady Bhashyam Aiyangar with an expression of the sympathy of 
His Excellency the Governor in Council with her and her family 
in their bereavement. А copy will also be published in the Fort 
St. George Gazette. 

ss 

For paragraph 276, Civil Rules of Practice, read : 

“ Save as provided in paragraph 2 of this rule, every vakalat- 
nàmah or appointment of a pleader shall be executed, or its exe- 
cution attested, before a judicial functionary, a gazetted officer, 
or an assistant monigar or other assistant village headman, who 


PART XXII. | THE MADRAS LAW JOURNAL. 407 


shall sign his name, adding his designation, on the vakalatnamah 
in authentication of its execution or attestation. 


« When the executant of a vakalatnamah is himself a public 
officer of whose signature acourt must take judicial notice, authen- 
tication of the vakalatnamah shall not be necessary. 

“ A statement of the pleader’s address for service shall be 
endorsed on the vakalatnamah and signed by the pleader.” 





REVIEWS. 


Hindu Family Law: Ву Е. J. Treveleyan, D.C.L., Barrister-. 
at-Law, latea Judgeofthe High Court at Calcutta, published 
by Messrs. Thacker Spink & Co. Price Rs. 16.—In this book Mr, 
Trevelyan, attempts to deal with the family law of the Hindus. 
The principal subjects dealt with are Marriage, Adoption and 
Joint Family. Two chapters are added, one on debts and the 
otheg on partition. The plan adopted in the book is to state 
the law which, in the opinion of the author, is the result of the 
judicial decisions and to give reference to the cases supporting the 
tule and not to write a discursive treatise. As such it will be use- 
ful to the student and also to the practitioner. We may without 
disparagement to his other works state that this book is better 
than the author's works on “ Minors” and “ Hindu Wills.” 


We have tested the book in a number of places and found 
the law stated fairly accurately. We, however, find that the 
author in dealing with the co-parcenary property in Chapter 6 
states the following:—‘‘In cases governed by the Mitakshara 
School of Law, property inherited from a mother is co-parcenary, 
but it is unsettled whether property inherited from the maternal 
grand father is also co-parcenary property.” In thus stating 
the law the author apparently forgets a passage to be found 
one or two pages before where he states law the more accurate- 
ly. “Property inherited from the maternal grand-father by two 
persons living as members of a joint family is, in a case governed 
by the Mitakshara Law, on a similar footing". Не then cites 
a Madras case and states its effect. The first part in the 
former passage cited, though it may, perhaps, be the Mitakshara 
Law ofthe Sanskrit commentators, has not been adopted by 
the Full Bench decision of the Madras High Court in Karup fat 
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Nachtar v. Sankaranarayana Chetty, referred to by the author. 
The latter part of the former passage would have been correct be- 
fore the Fagampet case? and all the decisions cited in support of 
it by the author are anterior to the decision of the Judicial Com- 
mittee. In fact in the previous page the learned author refers to 
this decision of the Judicial Committee and states its effect 
accurately in the second part of the passage cited. 

Book-mark and Calendar for 1909: Published by Messrs. Rama 
Iyar & Co, Booksellers, Publishers and Stationers, Esplanade 
Row, Madras.—Messrs. Rama Iyar & Co. have cleverly conceived 
the idea of making the calendar of the New Year which they are 
annually issuing serviceable also as a book mark. They have 
given a portrait of that eminent jurist, advocate and judge—the 
late Sir V. Bhashyam Iyengar—whose lamentable death is a 
great loss to the country. 
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BAIL. 
(Continued from p. 305.) 


Bail After Verdict —Ordinarily there can be no bail after a con- 
viction by a jury, though sentence has not yet been passed. Thus, 
in a murder case, where the verdict was doubtful, and the judges 
did not agree upon it, the Court, holding the matter in advise- 
ment, refused to bail the prisoner in the meantime— Rex. v. Mor- 
gan. In another case of misdemeanour, where a verdict had 
been rendered against the defendant, and the Court was taking 
time to consider whether the conviction was right and what 
should be the sentence, Lord Kenyon said that unless the prose- 
cutor consented to the defendant's remaining out on bail, it was a 
matter absolutely of course that he should be committed: the 
Court had no discretion to exercise, and the practice was too well 
settled to admit of argument—Rex v. Waddtngton.* Still, 
though the Common Law doctriue seems thus absolute, the mean- 
ing appears simply to be, that thejudicial discretion must be 
strongly moved to induce it to allow bail between the conviction 
and sentence, even in a case of misdemeanour. But where one 
was convicted of libel, and was sick, the Court said: “ The 
offence is so great that ап adequate punishment may endanger his 
life, and to lessen the judgment would bean ill-precedent; there- 
fore bail him for the present, and we will give judgment when he 
is better" — Rex v. Btshop.3 This doctrine prevails in England at 
the present day, aud is accepted as sound law in the United States, 
though after sentence, if the prisoner be sick, bail will not, there- 
fore, beallowed him especially in the case of a very high crime, if 
the confinement does not aggravate his sickness— Wyndham. + 





1. (1688) I Bulst. 8". . 2. (1800; 1 East 143 (169). 
3, (1815) 1 Stra 9. - 4, (1515) 1 Stra 2. 
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Butifhislifeis indanger from the imprisonment, or in some 
cases, if his health is poor and is injured thereby, this will furnish 
ground more or less strong according to the circumstances for ad- 
mitting the prisoner to bail—45/sbury* ; Fones?. 


Even in capital cases, it was held in JExfarie Banks, 
a person indicted for murder is entitled to bail, unlessthe Court is 
of opinion, on the evidence adduced, that be is guilty of murder in 
the first degree. And if the Circuit Court refuses, the evidence 
may beset out in exceptions and application be made to the 
Supreme Court. See also Exparte Bryant.+ This was опа con- 
struction of the words of the Constitution and the Code of Alaba- 
ma. But our own case, in 10 C.W.N. 1093, has gone no less far. 


Presumptive Innocence.—It is a basic principle of criminal juris- 
prudence, that since, for other purposes, a man charged with a 
crime shall be presumed to be innocent until the finding of a jury, 
and the judgment of the Court rendered upon the finding fix the 
alleged guilt legally upon him, the same presumption shall also 
prevail when application is made to the judicial discretion for 
bail. If, therefore, it is sufficiently shown that the appearance of 
the defendant to answer to the demands ofthe law can be made 
sure by bail, it is the accepted doctrine that bail should be accept- 
ed, thus postponing, in effect as well as in name, the punishment 
until the judgment of the Court is formally rendered. 


u We may hope” said Parsons J. in Sadastv’s Case," “ that 
Magistrates will always be lenient to accused persons, at any rate 
until they are convicted.” 


Remembering how recklessly and how easily false charges 
are made and supported, the Magistrate will be reluctant to de- 
tain men in custody unnecessarily, particuiarly when he reflects on - 
the one good and many evils of preliminary incarceration—Jnd. 
Jurist (1893), 84. Our Magistrates would do well also not to for- 
get that there is nothing to limit the operation of S. 496, Cr. P. C., 
to a period anterior to the hearing—Cocha Кат. 

Bail by Poltce.—The jurisdiction given by the Code to Police 
officers in admitting to bail persons arrested or detained without 


1. (1697) 1 Salk, 103, 2. (1813) 3 Wash. О. C. 221 
8, (1°56) 28 Ala. 89. ` 1. (1859) 34 Ala, 270, 
5. (1890) І, I. В, 22 Bom, 549, 6, (1874) 6 М, W. p. 366, 
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a warrant is similar to that exercisable by Magistrates. Much 
of the above observations would thus apply to Police officers. 
The powers are expressly limited to an officer in charge of a 
Police station. Powers are also given him of discharging such a 
person on his executing a bond without sureties, conditioned on 
his appearing at the time and place mentioned therein, and con- 
tinuing so to attend until otherwise directed by the said Police 
officer. 

Section 54 of the Code of Criminal Procedure gives to Police 
officers, all and sundry, the power of arresting without an order 
from a Magistrate, and without a warrant, persons concerned in 
cognisable crimes or possessing implements of house-breaking, 
proclaimed offenders, suspected receivers, persons obstructing 
Police officers in the execution of their duty or escaping from cus- 
tody, deserters, extradited offenders and misbehaving ex-convicts. 
The power is discretionary, and should not be exercised for petty 
bailable offences, especially where there has been delay in lodging 
the confplaint. Such arrest would surely be advisable where there 
is likelihood of absconding or risk of the commission of further 
offences, A Police officer to whom acomplaint of a cognisable 
crime is made, ought, if there be any circumstances which lead 
him to suspect the information, to refrain from arresting persons 
of respectable position, leaving it to the complainant to gotoa 
Magistrate and convince him that the information justifies the 
serious step of issuing warrants of arrest. Arrests may also be 
made with a view to the institution of proceedings under S. 109, 
Cr. P. C. The power given by S. 55, Cr. P. C., should be exer- 
cised,only when the officer in charge of a Police station has reason 
to apprehend that serious harm will result from the person's being 
at large, before he is able to goto a Magistrate competent to 
deal with the matter under S. 12. Persons so arrested should 
always be given the option of release on suitable bail— Daulat 
Sing. An officer in charge ofa Policestation will always release 
on baila person arrested or detained by him without а warrant, 
if such person is not accused of a non-bailable offence (S. 496, Cr. 
P. C.) If again, in the course of an investigation into а non, 
bailable offence, such Police officer has no reasonable grounds for 
thinking that the person accused of tbe offence has committed it, 
but that there are sufficient grounds for a further inquiry into the 
Ee he BO eR MAb 0 000. — 
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guilt, he may release such person on bail or on personal recogni- 
sances (S. 497, Cr. P. С.). A Police officer making an arrest 
without a warrant should, without unnecessary delay, take the 
accused either to the officer in charge of a Police station or to 
a Magistrate having jurisdiction in the case, for the purpose of 
admitting him to bail. The period of twenty-four hours is the 
limit of detention in custody by the Police, save under a special 
order obtained from a Magistrate underS.167. Detention even for 
twenty-four hours is permissible only under exceptional circum- 
stances. So on the appeal of a Police officer convicted of wrong- 
ful confinement it was held that in no case is a Police officer 
justified in detaining a person for one single hous except on some 
reasonable ground wartanted by the circumstances of the case— 
Suprosonno Ghosaul. Even with an oider froma Magistrate, 
detention in Police custody cannot, on the whole, exceed fifteen 
days. The Magistrate, again, is required to record his reasons 
for authorising a detention under S. 167, Cr. P. C. "This means 
that there should be some grounds for believing that thesnvesti- 
gation wil be properly assisted by the presence of the accused 
with the Police officer. Before av order for detention in Police 
custody is made, the accused must be placed before a Magistrate. 
It wil be for the Magistrate in each case to consider what the 
term of such detention should be. It should not necessarily be 
ordered for the full term. Where the period has been exceeded, 
proper notice should be taken of the Police officer concerned. In 
an action for damages, however, express malice will have to be 
established. 


If upon an investigation under Chapter XIV of the Code of 
Criminal Procedure no sufficient evidence isfound against tlie 
accused and no reasonable suspicion attaches to him to justify the 
forwarding of the accused to a Magistrate, the investigating 
officer, being an officer in charge of a Police station, will releasethe 
accused, ifin custody, on his furnishiug bail or on his personal 
recognisance for his appearance, if and when so required, before 
acompetent Magistrate. If there is reasonable ground of sus- 
picion or sufficient evidence against the accused, such officer will, 
in the case of a non-bailable offence, send the accused in custody 
before a competent Magistrate, and, when the offence is bailable, 
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will take security from him for his appearance before a Magis- 
trate (Ss. 169-170, Cr. P. C.). It must be remembered that in no 
case would a person, arrested by a Police officer, be discharged 
except on his own bond or on bail, or under the special order of a 
Magistrate—S. 63, Cr. P. C. 

High Court and Court of Sesstons.—The High Court and the 
Court of Sessions are vested with unlimited jurisdiction in thc 
matter of bail. 'Thelaw seeks no way to define the poweis of 
the superior Courts. “The High Court or Court of Session may, in 
any case, whether there bean appealon conviction or not, direct 
that any person be admitted to bail?—8S. 498, Cr.P. C. The 
limitations placed by S. 497, Cr. P. C., оп the jurisdiction of the 
inferior Courts do not apply, and even in a case in which the 
guilt of the accused is well nigh established the superior Courts 
would admit him to bail at any stage of any proceeding if assured 
that he will not avoid a fair trial by absconding. The Code gives 
а discretion but provides no tests. The discretion is absolute, 
except that it has to be exercised judicially. The regulative 
canons have been stated already. It is now too late in the day 
to descant on the impropriety of importing principles of English 
Law to supplement the bare provisions of the Code. With the 
greatest respect for their Lordships I am constrained to say 
that I cannot agree in the soundness of the dicta in Raya 
Narendra. The judgment in terms deprecates the examina- 
tion of English 1ulings as being dubious guides in the interpre- 
tation of an Anglo-Indian Code. It isloth to admit that in 
exercising its discretion under S. 498 of the Code, the High Court 
should confine its attention to the question whether the prisoner 
is oris not likely to abscond, stating that there may be other 
circumstances which may affect the question of granting bail. 
What these considerations may be, the judgment does not 
pretend 1о indicate. Nor are we told what part of the Code they 
are drawn from. There is no avoiding the position that in the 
absence of a clear provision in the Code, a rule of English law 
founded on substantial justice might well be looked uptoasa 
safe guide for our Courts. S. 497 provides a test for the inferior 
Courts. And it is a safe provision too. In capital cases it is the 
supreme test, for a man will give all he hath for his life. The 
superior Courts would look at the record to ascertain whether the 
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sworn evidence raises a presumption of guilt. 'This is but one 
among many tests, and the superior Courts are not fettered by the 
provisions of S. 497. They would look at it onlyas raising a 
strong presumption that the prisoner would be likely to abscond. 
'This and the other considerations indicated above would be ad- 
verted to merely to estimate the security of the prisoners taking 
his trial. Ifthat is secure, the other considerations would not 
weigh at all. This сап be ascertained from the position of the 
prisoner in society, his stakes in the country, or in some cases 
from his lofty personality. All these tests, allow me to reiterate, 
are for the purpose of ascertaining whether, having regard to the 
ordinary course of human conduct under like ciroumstances, the 
accused is likely to abscond. The judgment is further open to 
objection as granting conditional bail—Surendro! ; Mohesh? ; Go- 
pinath* But volenti non fit injuria. The only thing that this 
case decides is that unreasonable delay in bringing the offenders 
to justice would afford a ground for granting bail. The state- 
ment of the provisions of S. 497 in this judginent is also misfead- 
ing, for the Legislature is careful to make the granting of bail the 
usual affirmative and the denial under the special circumstan- 
ces the exceptional negative. Forthe latest and most luminous 
exposition of the law on the subject I refer my readers to the 
memorable dicta of Mitra J., inthe matter of Yamini Mullic.+ 
They can also direct that the bail required by a Magistrate or by 
an officer in charge of a Police station may be reduced. They 
may bail a prisoner convicted by themselves where leave has been 
granted, under S. 41 of the Letters Patent, to appeal to the Privy 
Council. 

In America, the superior Court has power to bail in all cases, 
and will ordinarily exercise it in favour of the prisoner, in cases 
not capital—State v. McNab.* It may permit bail to be given at 
any time down to the final execution—a discretion to be exercised 
according to the circumstances of the particular case—Corbeff.® 


I shall now advett briefly to the foundations of the jurisdic- 
tion of the High Court as to bail. The High Court exercises in 
this matter the powers of the old Supreme Court, being the same 
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as those available to the Queen's Bench Division of the High 
Court of Justice in England. The jurisdiction is founded оп 
(т) the Charter Act апа (2) the Letters Patent. The powers of 
the Queen's Bench Division will be found in 36 and зу Vict. 
C. 66., Ss. 16, 33 and 34 read with S. 19 of the Judicature Act, 38 
and 39 Vict. C. 77. The High Courts of Fort William, Madras 
and Bombay may, within the limits of their Ordinary Original 
Civil jurisdiction, that is to say, within the Presidency Towns, issue 
(3) directions in the nature of a Habeas Corpus—S. 491, Cr. P. C. 
As a Court of appeal(4) the High Court may admit an appellant 
to bail under S. 426 of the Code. Similar powers are exercisable 
in revision, (5) under S. 439. Тһе extent of the jurisdiction is 
indicated (6) by S. 498, Cr. Р. C.—vide Mantkam.+. The Criminal 
Law Amendment Act takes away from Magistrates the power to 
bailin cases specifed in the schedule, but it seeks no way to 
affect the jurisdiction of the superior Courts which would continue 
to етапі relief on principles indicated above. 

Nature of the Furtsdtctton.—The case of Famint Mullic? raised 
an important question as to the procedure to be adopted in case 
of a difference of opinion between two judges of a Divisional 
Bench of the High Court. The question resolves itself ultimately 
into one regarding the nature of the relief granted by the High 
Court оп an application for daz/. For even conceding, though 
the point is still open to question, that in the matter of an appeai 
or of a revision S. 429 and S. 439 of the Criminal Procedure Code 
supersede S. 36 of the Letters Patent of 1865, and though the 
High Court may revise every order of a Subordinate Criminal 
Court, the fact has yet to be faced that in the matter of bail the 
High Court exercises a jurisdiction essentially original in charac- 
ter, being concurrent with that of the trying Magistrate. The 
jurisdiction is conferred by S. 498 which also indicates its extent. 
There being no provision for a case of this description in the Code, 
S. 36 of the Letters Patent would govern. 


Bail by the Court of Session.—Similar unlimited jurisdiction 
is conferred by the Code on the Courts of Sessiou (S. 498). Bail 
may also be granted by а Court of Session pending an appeal 
thereto (S. 426). While making a reference under S. 307 or S. 438, 
Cr. P.C., a Sessions Judge may grant bail where he either 
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disagrees with the jury or recommends that a sentence be reversed 
or altered. 

In extent, the jurisdiction of a Court of Session, in this mat- 
ter, is equal to that exercisable by the High Court, and is not 
touched by the limitations contained in S. 497 of the Code of 
Criminal Procedure. The powers are available even before the 
case is sent up for trial Ebrahim Алтей. 

Вай Bond—Forms.—Before any person is released on bail or 
released on his own bond, a bond for such sum of money as the 
Police officer or Court, as the case may be, thinks sufficient, shall 
be executed by such person, and, when he is releaged on bail, by 
one or more sufficient sureties, conditioned that such person shall 
attend at the time and place mentioned in the bond, and shall 
continue so to attend until otherwise directed by the Police officer 
or Court, as the case may be—S. 499 (т), Cr. Р. С. 


Form 25 of Schedule V, Cr. P. C. is the form of recognisance 
to be entered into by bail on a preliminary inquiry before a Police 
officer (under S. 169, Cr. P. С.) 


Form 42, of Schedule V of Cr. P. C. is the form of bail-bond 
on a preliminary inquiry before a Magistrate, under the provisious 
of Ss. 496—499, Cr. P. C. 


For the allied forms of warrants, &c., see forms No. 44 to 53 ' 
of the Fifth Schedule to the Code. 


Bail-bonds in Criminal Cases and recognisances for personal 
appearance or otherwise are exempted from Court-fees—Act 
VII of 1890, S. 19, Cl. 15. 

Section 513 of the Code of Criminal Procedure authorises a 
Police officer or Court to accept a deposit of a sum of money or 
Government Promissory Notes to such amount as the officer or 
Court may fix, in lieu of executing a bail-bond or recognisance. 


Where the personal attendance of an accused person is dis- 
pensed with, a recognisance bond, if deemed necessary, should be 
taken from him and not from his agent, though he may appear 
by agent— Lallabhas.? 

£streat.—lf the condition of a recognisance entered into 
either by a party or by his sureties be broken, the тесорпіѕапсе 
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may be forfeited, aud on forfeiture, the obligee becomes debtor to 
the Crown for the sums in which they are respectively bound. 

The Court has a discretion as to whether or not to order an 
estreat of a recognisance. In R. v. Sangtovaunz,* ап estreat of the 
recognisances of sureties for a person committed for trial had been 
ordered on his failure to surrender. Fulin, Recorder, directed 
that the estreat should not issue, on being satisfied that the 
sureties had takcn all reasonable steps to secure the -attendance 
ofthe defendant. On finding that he had left for the United 
States, they had informed the Police and had telegraphed at their 
own expense to have the defendant detained on arrival In 
consequence of "their action he was not allowed to land and was 
forced to return in the ship; butthe ship being a Belgian vessel it 
took him to a Belgian port. 

No bail bond or recognisance can be forfeited or estreated 
without the order of а Court or Judge, nor unless an order or 
notice has been previously served calling upon the parties bound 
by such bond, to pay the penalty thereof or to show cause why 
it should not be paid. 

Procedure for Estveat_—The course prescribed by the section 
takes the place of the cumbrous proceeding by sere facias, which 
is in most cases necessary in England before estreating recogni- 
zances. In this proceeding the defendant, who has entered into 
the recognizauce, has an opportunity of pleading to the serre faci- 
as and of thus raising the question ' whether such bond has been 
forfeited ," and upon the issue raised by that plea, a trial takes 
place, at which evidence is gone into precisely as ina civil suit. 
Upon a fair construction of S. 514, а Magistrate is not justi- 
fied in forfeiting a recognizance under that section unless the 
party sought to be bound has had an opportunity of cross-exa- 
mining the witnesses produced for satisfying the Court that the 
bond has been forteited. The Magistrate must record the 
grounds of such proof. There must be proof, in the ordinary legal 
sense, that is, evidence on oath to ground the Magistrate’s proceed - 
ing under the section. The taking and recording of evidence, 
observed West J. in Hariram Birbhan,? are essential, and 
when this is not done, thereis a failure of jurisdiction, the defect 
in which cannot be cured by silence or neglect or waiver, positive 
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or negative, of the party interested. A Police report does not 
give jurisdiction to а Magistrate to call on a person who has given 
a recognizance bond, to pay the penalty without previous prima 
facte proof that it has been forfeited. On the question of waiver 
I shall refer my readers to the cases of Park Gate Iron Company v. 
Coates,? aud of Morgan v. Edwards.? Iu the former occur the 
observations of Brest J. that in amatterof jurisdiction there is 
n0 difference between civil and criminal matters ; but where the 
question of jurisdiction does not arise, provisions made for the 
benefit of a particular party may be waived by him. ‘The cases 
collected in Broom at p. 531, (7th Ed.) are mostly criminal cases. 


Penal Clause Strictly Construed.—A. forfeiture can only take 
place upon a breach of the condition of the bond ; and a penal 
‘clause will always be strictly construed. So, where a surety exe- 
cuted a bail-bond guaranteeing that the person for whom he 
stood surety, would appear at the Court of a Deputy Magistrate 
before whom the case was pending, and the accused failed to 
appear before the District Magistrate to whose file the case had 
been transferred, it was held that there was no breach of the 
conditions of the bail-bond and the order forfeiting the bond was 
set aside. The responsibility of the surety ceased as soon as the 
case was transferred from the Court in which Һе was bound to 
present the accused—Shamsuddeen.? Similarly where the 
bond was for appearance on what turned out to be a Sunday, 
and the Magistrate tock up the case the next day and estreated 
the bond, the High Court set aside the order of forfeiture as “in 
strictness they were only bound to appear upon the day upon 
which they were ordered to do so.”—Asanulla,* 


Realisation.—lf a bond has been forfeited, both the surety and 
the principal may be proceeded against, and the penalty, if not 
paid, may be recovered from them, or if they, or either of them, be 
dead, from the estate of either. If the surety dies before forfei- 
ture, his estate wil! not be liable—sub-sec. (6). To fasten liability 
on his estate, forfeiture must be proved to have takeu place before 
death. The rule of the liability of the legal representative will 
lose much of its rigour when it is remembered that the law 
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enables the surety to apply at any time to be discharged—S. соз, 
Ст. Р.С. 

There is nothing in the section which prevents ап accused 
person who has forfeited his bail-bond by default of appearance 
from being proceeded against under S. 174, I. P. C., notwith- 
standing that his surety has paid the penalty mentioned ір the 
recoguizance— Zujvomtnddy.! Neither the law nor the form in 
the schedule, however, makes it clear as to whether the principal 
and the surety are liablein the same orin several sums, ‘The 
course, again, is seldom resorted to in practice. 


When a forfeiture of a recognizance bond ‘has been proved 
before a Magistrate, he ought to consider what punishment is 
suitable for the offence entailing the forfeiture, in addition to the 
penalty due under the bond. He ought not to punish for tte 
offence, and then, at some other time, take steps to recover the 
penalty—Parbutty.? “It cannnot be the intention of the legis- 
lature that when the forfeiture of а bond has been proved before 
a Magistrate, the recovery of the penalty is to be kept suspended 
over the head of the person liable, for an indefinite period.” “ As 
matters stand, we have a punishinent measured out which must 

_be taken to be the full punishment which the convicting Court 
considered appropriate at the time, and then we have superadded, 
on a review of the circumstances at another time, an additional 
penalty, the effect of which must be to make the original penalty, 
when viewed as only a part of the punishment inflicted, an exces- 
sive one.” Cf. also Rawmchunder.s This view was dissented 
from in Ёаўатат*. “А Magistrate who passes an appealable 
sentence on a conviction for a breach of the peace may very well 
wait until the period of the appeal has expired, or if an appeal is 
filed, till it is decided, before he proceeds to take action under 
S. 5:4.” 

Remission or Reduction of A mount.—1n the case of Nilmadhub 
Ghoshal® the High Court of Calcutta held that the High Court had 
no power to reduce the amount of recognizances which had been 
forfeited. The Bombay High Court expressed the same opinion. 
The Magistrate or Sessions Judge concerned may, if he thinks the 
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amount excessive, refer the matter to the Local Government who 
alone have the power to deal with the matter—Noor-ool-Hugq? ; 
Naki Hazt?. Іп апу case the Magistrate or Judge may decide 
not to proceed under S. 514 at all. 


AppealUnder S. 515, all orders respecting bonds, of 
whatever description they may be, passed under S. 514, 
are appealable to the District Magistrate. The District Magistrate 
has also revtstonal powers іп the matter. The case of Anantha 
Ckharrt, 3 15 по longer good law. The High Court or Court of 
Session may direct any Magistrate to levy the amount dueon a 
bond to appear and attend at such High Count or Court of 
Session (5.516). The machinery for levying amounts forfeited in 
bonds has been provided in S. 514, and is similar to that 
for levying fines. (Section 386, Cr. P. C.) 


Biblsography.—To the reader ambitious of a fuller research, 
I should recommend the following works :— 
Archbold’s Criminal Pleadings. 
Harriss Criminal Law. 
Wharton's Law Lexicon. 
Encyclopedia of the Laws of England. 
Stephens Digest of Criminal Procedure. 
Mews Digest; Woodman’s Digest. 
Bishop's Criminal Procedure (American.) 
Prinsep’s "Henderson's, Sohon?s and Mttra’s Editions of 
the Code of Criminial Procedure. 
Burns Justice of the Peace. _ 
Wigram’s' Justice's Note Book. 
Stone's Justice’s Manual. 
Lord Brampton’s Rewiniscenses. 


SARATCHANDRA LAHIRI, 
Vakil, High Court, Calcutta. 
NOTES OF INDIAN CASES. 
Ponnusamy Mudaliar v. Srinivasa Naickan.—I. L. 
В. 21 M. 333.— The learned Judges affirin the statement of the law 


1, (1878) 1. 1, B. 3 Cal. 757, 2. (1881) U. 1. B. 72, 
8. (1881) 2 M. 60b. 


PARTS 23 & 24.] THE MADRAS LAW JOURNAL. 421 


extracted in the judgment of the Lower Court from Page 380 of 
Dr. GAose’s work, viz.:—'If a mortgagee with notice that the equity 
of redemption in a part of the mortgaged property has been con- 
veyed, releases any part of the mortgaged estate, he must abate a 
proportionate part of the mortgage debt as against such purchaser.’ 
We are unable to agree with our contemporary, the Allahabad 
Law Fournal (5 A. L. J., p. 320), that this statement of Dr. Ghose 
has been misapprehended by the learned judges. But with all 
deference to the learned author, we venture to doubt the correct- 
ness of the rule (as stated by him) under the law in India. Dr. 
Ghose admits that the English law affords no guidance in the mat- 
ter as Kettlewel? v. Watson? lays down the rather extreme rule 
that ‘if a person, whohas2 security upon two or more properties 
which he knows to belong to different persons, releases his lien to 
one of such persons, he cannot afterwards insist upon it as against 
the others? It is noteworthy that in respect of personal obligations 
the Indian Contract Act disowns the rule of English law—see /s 
re E. W. A.*—and provides that when two or more persons have 
made a joint promise, a release of one of such joint promisors by 
the promisee does not discharge the other joint promisor, nor free 
the released person from responsibility to the other joint promisor 
(S. 44). It may, we think, be reasonably contended that the 
same rule should beapplied in this country in respect of the liaba- 
lity of several mortgaged properties to satisfy the mortgage debt. 


Dr. Ghose takes his rule from the American Law (Jones On 
Mortgages, S. 723) but as appears from the next preceding 
section in Mr. Jones’ book, the American cases proceed upon the 
assumption that in the case of a release of a part of the mortgaged 
property, the person interested in the other part cannot compel 
the owner or purchaser of the released parcel to contribute to the 
mortgage debt, for contribution there is by subrogation to the mor- 
gagee's title. ‘The mortgagee who has interfered and discharged 
a portion of his lien must in effect make contribution’ by abating 
a proportion of the mortgage debt (Jones, S. 722). But in India, 
contribution rests not on mere equity.but on the express statutory 
charge declared by S. 820f the Transfer of Property Act (cf. 
Webb v. Macpherson, * foran instance of the distinction between 
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an ‘equity’ and a ‘statutory charge)’ andon the analogy of S. 44 
of the Contract Act, it may be contended that no transaction be- 
tween the mortgagee and one of the mortgagors o1 the owner of 
one of the mortgaged properties will affect the liabilities szer se 
of the mortgaged properties. If, as held in Fagat Narain v. Per- 
lab Husain * (followe! in Chagandas v. Gansing ? and Krishna 
Aiyar. v. Muthukumaraswamy Pillai?) the fact that by the frame 
of his suit the mortgagee had put it out of his power to proceed by 
another suit against some of the mortgaged properties, would not 
prevent the owner of other properties comprised in the mortgage, 
who had paid up the mortgage debt, from claiming contribution 
from the owner of the first mentioned properties, itis difficult 
to see why the same argument should not hold good in the 
present case. And if this contention be well founded—some of 
the observations in Sheo Tahal Ofha v. Sheodan Ratt would seem 
to support it—it would follow that so long as the equities in the 
matter of contribution are unaffected by the act of the moitgagee 
his right to be paid the whole of his debt from whatever fortion 
ofthe mortgaged properties he wishes to comprise in his suit 
cannot be questioned—Krishna Atyar v. Muthukumarasawmtia 
Раз *: ` 


The opinion of th: Calcutta High Court in Surgiram Mar- 
wart v. Barhamdeo Persad $ is based onan assumption which is 
inconsistent with the view taken in the Allahabad aud Madras 
cases above referred to. Harrington J. assumes that apart from 
any question of release or equities in favour of subsequent 
purchasers, mortgagors could always contend that the mort- 
gagee must seek his remedy ‘against the whole of the 
mortgaged property, because they had uot agreed that the 
debt should be allocated to anything except the property com- 
prised in the mortgage.’ This assumption of the learned Judge 
seems to us erroneous. As observed by Banerji J. in Sheo Tahal 
Оў5а v. Sheodan Rat* where several properties are mortgaged 
.to the.same mortgagee for the same debt, each of these properties is 
liable, as between the mortgagor and the mortgagee, for the whole 
of the debt ; and the mortgagee has the right to recover the debt 
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from any part of the property. There is no obli gation on him to 
proceed against the whole of the ріорегіу) Mookerjee J. lays 
stress on the susfrce of the rule and gives no reasons in support 
of it. (See also Surjtram v. Barhamdeo? and Imam Ali v. Вазў- 
nath Ram Sahu?. In Ramkinkar Biswas v. Akhil Chandra 
Chaudhurt3, the Full Bench deemed it uanecessary to decide the 
present question). | 

The theory suggested in Harthktssen Bhagat v. Velsat 
Hossein*, that a release of part of the security must be treated as 
amounting toa ‘splitting up’ of the mortgage so as to entitle the 
owner of the other mortgaged properties to redeem them on pay- 
ment of a proportionate share of the mortgage debt seems to us 
difficult to support on principle and does not appear to have been 
suggested even in the American cases. 

Surampalli Bangaramma v. Surampalli Bram- 
baze.—I. L. R. 31 M. 338.—In this case the learned Judges hold 
that 4 woman who, even during her husband's lifetime, has lived 
apart from him but for no cotrupt purposes, and after his death, 
lives apart from her father-in-law, is nevertheless entitled to 
maintenance from ancestral property in the hands of the father- 
in-law. 

This piecise question has not, so far as we are aware, been 
heretofore decided ; but there can be no doubt that the decision 
is in accord with the sentiment of the Hindu community. 


The reasoning of the judgment seems, however, in some places 
open to question. Wallis J. bases his opinion on the ground 
that the wife’s breach of duty in living away from her husband 
only suspends her right to maintenance, and that as such living 
apart ceases to be a breach of duty, when the husband is dead, 
there is nothing to prevent her from enforcing a widow's claim to 
maintenance. This argument does not give sufficient prominence 
to the circumstance that a wife's right to maintenance against 
her husband personally rests on a different footing from that of a 
widow against ancestral property in the hands of her father-in-law. 
Sankaran Ма J. recognises the distinction and holds that 
the widow’s claim to maintenance from the father-in-law, in pos- 
session of joint family property ‘cannot be defeated by her 
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conduct towards her husband’, though such conduct might have 
disentitled her to claim maintenance from her husband. If, how- 
ever, this observation of the learned judge is to be understood аз 
suggesting that so far as the widow’s /ega/ claim to maintenance 
from the father-in-law is concerned, her conduct during her 
husband's lifetime is altogether immaterial, it seems to us to 
go too far. 


All claims to maintenance under the Hindu Law rest on 
status and not on contract—Srdlingappa v. Sidava'. But even 
as such, they fall under two main heads. 


Apart from the possession of property, a Persona] obligation 
to maintain certain relations is declared by the express mandatory 
texts of Hindu Law and among these isthe obligation of the 
husband to maintain the wife, which, however, is conditional upon 
her being virtuous or dutiful. 


But the joint family property being the source of main- 
tenance for all the members of the family, male or female, member- 
ship in the family is the basis of a right—almost unconditional 
—to be maintained, not by any particular person, but out of the 
Jamily property. A woman, by her marriage, passes into her hus- 
band’s family and (in the language of JIMUTAVAHANA) acquires 
an interest in its property which entitles her to be maintained out 
of it. This right subsists as long as she continues to be a member 
of that family. Neither the husband’s death nor, ordinarily, even 
her relations wlth him during his lifetime, would affect it. But 
her conduct towards her husband or during his lifetime may be 
such as to degrade her and in the eyeofthe Hindu Law termi- 
nate her membership in the family ; this would disentitle her to 
claim maintenance after her husband's death, even from the 
family property in the hands of the father-in-law. 


Justice Sankaran Natr bases his decision on the ground of 
the son's moral obligation ripening into a legal obligation on the 
father. This theory, enunciated in сп v. Nandram?, and 
followed iu severallater cases, isone of the anomalies of Anglo- 
Hindu law, similar to the theory of the legal enforceability of the 
pious obligation of the son to pay his father’s debts. The deci- 
sion in Fankt v. Nandram?, might well have been based on the 


1. (1878) 1. L. R. 2 B. 621 (Е. D.) 2. (1888) I. L R. 11 A. 194, 





PARTS 23 &24.] THE MADRAS LAW JOURNAL. 425 


ground that the self-acquired property of the father was in the 
hands of the son's fam#ly property out of which the predeceased 
son's widow, asa member of the family, would be entitled to 
maintenance. The daughter's claim to her marriage expenses, 
relied on as an analogy in that case, could be similarly explained. 
But, whatever may be the force of this metamorphosis argument 
in connection with therttance, itis impossible to apply it to 
cases of succession by survtvorshtp, for the survivor is not bound 
to discharge even the /ega/ personal obligations of the deceased 
co-paicener. ‘The further statement or the learned Judge that 
there is a moral obligation on the father-in-law, to maintain the 
daughter-in-law, which the possession of ancestral estate converts 
into & legal obligation, we are unable to follow. 


Pramada Nath Ray v. Poorna Chandra Ray.— 
I. L. К. 35 C. 691.—A Shebait had been, as was found, wrongly in 
possession ofland and a decree was obtained against him for 
niesngprofit Having regard to the frame of the suit and the 
fact that the Shebait held possession in assertion ofthe right of 
the endowment, the Court held that the decree was against him, 
not personally, but as Shebait. The learned Judges were, there- 
fore, of opinion that the property of the idol was liable to make 
good the claim for mesne profits. 

If the judgment had proceeded on the technical ground that 
the decree, rightly or wrongly, being against the trust estate, it 
was not open to the executing Court to go behind it, the question 
may bear a different aspect. As was observed by Sale J. in Zn re 
Shard, the mere fact that the defendant issued as trustee will 
not enable the plaintiff to obtain a decree executable against the 
trust property. But Doss J. bases his opinion on the ground that as 
a matter of substantive law, the property of the idol is, under the 
circumstances, liable to make good the claim for mesne profits, 
even 1f the rents and profiss realised during the period of wrongful 
possession had been appropriated by the Shebatt for his own private 
purposes and not to those of the idol. From this opinion we must 
respectfully dissent. 

The learned judge relies mainly on the analogy of the liability 
of a corporation for wrongs committed by its agents in the course 
of their employment and for the apparent furtherance of its 





1. (1901) 1,1, Д. 28 C. 874, 
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purposes. It is submitted that there is really no analogy between 
the two cases. There is an important distinction in principle 
between cases in which one person— natural or artificial—is ¿rable 
to be sued for the acts of another and those in which a person is, 
under certain circumstances, rable to make good out of certain pro- 
perty the loss caused to a third person by acts done on behalf of, 
or in the course of, the management of such property. 


The liability in the first class of cases rests on agency, ої 
representation of the person ; in the second, it rests on the principle 
of indemnity from the estate. In the first, the injured person can 
hold the grinctpal liable to the full extent to which the agent 
doing the wrong could be held liable, for the two persons are in 
law the same; in the second, he can get redress from the estate 
only to the extent to which the wrong-doer would be entitled to 
indemnity from the estate, for he can reach the estate at all only 
by the principle of subrogation. The liability of a corporation fot 
the tortious acts of its agents falls under the first of the, above 
heads, and the liability of the trust estate for the consequences of 
the tortious acts of the érustee falls under the second. The learned 
Judge has lost sight of this distinction and has fallen into a 
mistake in treating the liability of the trust estate declared in 
Raybould v. Turner', as being but an ‘illustration, ‘though 
perhaps not so obvious’ of the ‘general principle ’ of the liability 
of principals (or masters) for the acts of their agents (or servants), 
The trust estate has to be reaclied by the principle of subrogation, 
not, as the learned Judge assumes, because of the peculiar rule of 
English law which vests the legal estate in the trustee, but 
because, the trustee not being an agent within the meaning of the 
general rule of the principal's liability, the estate could not other- 
wise be reached bv a person injured by the tortious act of the 
trustee. 

The inaccurate though familiar use of the word ‘agent’ has, 
we think, led the learned Judge into this error (cf. Lord West- 
bury’s observations on the loose use of the word ‘trustee’, in 
Knox v. Gye.*) Agency rests on relation by agreement ; the agent 
represents the person of his principal. But there are several situa- 
tions in which one person in substance acts for another, which, 
however, cannot properly be called agency, e. g, the cases of 





1. (1900) L. В 1. Oh. 199. 3. (1872) L. R. 5 Н. I, at p 675, 
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trustees, guardians, &c. They act not asagents but as principals ; 
they represent no person, but an estate. ‘The very decision of the 
Judicial Committee referred to by the learned Judge, Yagadindra 
Nath Roy v. Hemanta Kumari Debit, shows this; -for nobody 
would suggest that the minority of an ageut would give the 
principal, under S. 7 of the Limitation Act, an extension of 
time for filing a suit. The Judicial Committee said, of the 
manager of a joint Hindu family: ‘Such a person is not the agent 
ofthe members of the family so as to make them liable to be 
sued as if they were the principals of the manager. The relation 
* *' is more like that of trustee and cestur que trust’ —Annamalat 
Chetti v. Murtegesa Chettt.? It may be said that the idol is not 
the cestut gue trust, but the legal owner. Tiue; but the legal 
relation between the idol and the Shebait is not that of principal 
and agent, but rather thatof ward and guardian. The idol cannot 
(like a principal) revoke the appointment of the trustee or (like a 
master) control his acts. 


Ifthe true rule applicable is that of subrogation, it follows 
that *wheie the trustee is himself in default in payment of money 
or by not bringing profits into account, his right to indemnity is 
gone to the extent of his indebtedness” and third parties cannot 
reach the estate through him (Goaefrot on Trusts, 3rd Edition p. 
366.) Seealso Iz re Shard.” 


Akshay Chandra Bhattacharya v. Haridas 
Goswami —1. L. R. 35 C. 721.—In this case, Mr. Justice Mittra 
(sitting as asingle Judge) has held that even under the Dayabhaga 
law an undivided nephew would inherit the uncle’s estate in prefer- 
ence to a divided nephew (cf. Faktrappav. Sellappa*). The learned 
Judge almost conclusively proves the fallacy of the current notion 
that capacity for conferring spiritual benefitis the so/e test of 
inheritance under the Bengal School. The subject is elaborately 
' discussed by Mr. Sarkar Sastri in Chapter IX of his book on Hindu 
Law. But ina very recent case (Krishna Pada Dutt у. Secretary 
of State for Indiat) two other learned judges of the Calcutta High 
Court (Afaclean C. J. and Doss J.) were of opinion thata sister's 
daughter's son was #0 herr at all under the Dayabhaga and they 


1. (1904) I. L. В. 82 C. 129. 2. (1903) I. І. К. 26 M. nt 558. 
8. (1901) 1.1. R. 28 C. 574, 4. (1896) I. L. R. 22 В, 101, 
5. (1008) I. L, К. 85 C. 681. 
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said: * If competency tooffer funeral oblations is, as indeed it has 
been declared by the author of the Dayabhaga to be, the princi- 
pal ground for the succession of the sister's son, we fail to see 
how the son of the daughter of the sister can claim inclusion 
in the category of heirs upon any other ground." "The learned 
Judges seem practically.to accept the contention of the Govern- 
ment Pleader that £m matters of inheritance the Mitakshara has 
no application in the Bengal School even in cases where the 
Dayabhaga lays down no express provision to the contrary. The 
fundamental error began with the assumption by someof the 
early authorities that- under the Dayabhaga, spiritual benefit was 
the basis of the right to succeed aud not merely a ground of prefe- 
rence. The theory of propinquity and the theory of spiritual benefit 
ате not so mutually exclusive as is sometimes imagined. Each 
is the complementof the other, and the two schools differ only 
in the predominance they give to the one orthe other of the two 
theories. š 
India Publishers Limited v. Aldridge.—I. L. К. 35 
C. 728.—It is to be regretted thata beneficent provision like 
S. 14 of the Limitation Act should be so badly worded as to give 
rise to numerous conflicting rulings. We must ownour inability 
to conceive of any cause which all will agree in holding to be 
one ‘of a like nature with defect of jurisdiction, for the purposes 
of the section. Inthe present case, the three learned Judges 
have held that an improper joinder ої parties or of causes of 
action is not a ‘ cause of like nature’ within the meaning of the 
section. We are unable to agree with Sir Francis Maclean С. J. 
that the law in India as tojoinder is less uncertain or complicated 
than that relating to the jurisdiction of Courts. Inthe new 
Limitation Act, no attempt has been made to mend the language 
of the section, but the Legislature has to some extent cut the 
knot by adding an Explanation declaring that, for the purposes 
of the section, misjoinder of parties or of causes of action shall be 
deemed to be a cause of a like nature with defect of jurisdiction. 
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SUMMARY OF ENGLISH CASES. 


Great Western Railway Co. v. Midland Railway Co. 
[1908] 2 Ch. 644. 

Construction of Statute— Powers exercisable for a limited period 
—Lxpiration of time allowed— Power to complete, notwithstanding. 

In this case, the Court of Appeal confirmed the judgment of 
Warrtngton J. reported at (1908) 2 Ch. p. 455 on the construction 
of a Statute which authorised a Company to construct a Railway 
line within five years, on the expiration of which period the 
powers conferred by the Act were to cease. Their Lordships agree- 
ing with Warrmgton J. held that if the Company had, before the 
expiration of the period, lawfully acquired the tight to use the 
land, it could construct the line, under its common law powers, 
notwithstanding that the five years had expired. 





Burgess о. Booth. [1908] 2 Ch. 648 (C.A.). 

Order directing sale of realty—Infant—Converston. 

An order of Court directing sale of real property belonging to 
an infant operates as a conversion and the proceeds devolve upon 
‘tue personal heirs of the infant. 

[Judgment of Eve J. in (1908) т Ch, 880 reversed. ] 





Elliston v. Reacher. |1908] 2 Ch. 665 (С.А.). 
Restrictive covenanis—Purchasers from a common vendor — 
Buslding scheme. 

In this case, the Court of Appeal approved of Parker J's. 
statement as to the requisites for enforcing restrictive covenants 
as between different purchasers from a common vendor. 

[Judgment of Parker J. in (1908) 2 Ch. 374 affirmed (18 M. 
L. J. 356).] 





In те Lord Grimthorpe.—Beckett о. Grimthorpe. 
[1908] 2 Ch. 675. 
Trust. for sale of realty—Trust failing—No conversion — 
Reconverston when? 
By a marriage settlement property was settled for the use of 
the settlor for life, remainder upon trust to sell and hold the pro- 
ceeds for the benefit of the settlor’s children, with an ultimat 
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trust in favour of the settlor absolutely. The settlor died, leaving 
no issue, directing by his will that the property should go to his 
successor in fee. The question was whether the property devolved 
on the successor as realty or personalty. 

Held: (1) The trust for sale on the death of the settlor fail- 
ing, no question of conversion or reconversion really arose ; (ii) in 
any view the estate devolved as realty under the will ofthe 
settlor, it being in his power to reconvert. 





In re Bruce—Lawford v. Bruce. [1908] 2 Ch. 682 (C.A.). 


Restduary legatee — Duty to account for statute-barred debt. 

Reversing the judgment of Nevrlle J. in |1908] : Ch. 850, it 
was held in this case that the residuary legatee was not bound to 
account for the statute-barred debt due from another person 
(whose executor and sole residuary legatee he was) to the estate. 
In the absence of any legal liability (though statute-barred) 
ou the residuary legatee himself, there was no foundation foy such 
a claim against him. 





In re Harrington : Wilder v. Turner. [1908] 2 Ch. 687. 


Bastardy Laws Amendment Act, (35 and 36 Vic, Cap. 65) 
S. 4—Matntenance—Claim against the estate of deceased father 
unsustainable. 

Under S. 40 the Bastardy Laws Amendment Act an order 
was made against the putative father of a child for the payment 
ofa weekly sum to the mother for the maintenance of the child. 
On a claim against the estate of the deceased father for arrears of 
maintenance which accrued due during bis life-time as well as 
subsequent arrears : 

Held—that it was unsustainable. Where “a statutory obli- 
gation is imposed and a statutory mode for enforcing it is provi- 
ded by the same statute, the intention of the legislature is that 
it shall be the only mode of enforcing it and that it shall not be 
enforced by ordinary process of law.” Under S. 4, the justices order 
that the putative father shall pay a weekly sum, and in the same 
section there are elaborate provisions for enforcing payment. The 
obligation under the section, was, in terms, only an obligation 
on the father himself. It was, therefore, not a debt recoverable 
from the representatives of the deceased. 


pe —— 
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Zn re Walker: Walker v. Walker. [1908] 2 Ch. 705. 


Personalty to devolve as realty—Condttions necessary—Impera- 
tive trust for converston—-Declaration that it shall pass as realty 
inoperative. 


Although the legislature can, by a simple enactment to that 
effect, make personalty devolve and pass toa series of persons 
successively for the same interests as if it had been realty, the only 
manuer іп which a private individual can do this is by creation of 
an imperative trust for its conversion into realty. A mere declara- 
tion that personalty shall devolve as realty (though it may be of 
help to the Court in construing the document) is inoperative for 
such a purpose. A declaration that it should devolve as proceeds 
of a free-hold estate under the Settled Land Act, stands on no 
higher footing. 





Rex о. Lecouturier. [1908] 2 Ch. 715 (C. A.) 
Prade mark—Chartreuse, name of the liqueur, not geographt- 


cal—Not transferred by transfer of business tn France— Passing 
off" action. 

The word *'Chartieuse," though originally the name ofa 
place in the market, had come to meana liqueur manufactured 
by a body of monks in Frauce by a secret process known only to 
them, and in respect of which they had registered a trade mark in 
England. By a French Statute, as interpreted by a French deci- 
sion, the business ofthe monks in France vested ina liquidator 
who transferred it to the present defendants. Held: the defen- 
dants (respondents) did not by reason of the transfer of the busi- 
ness in France, become entitled to the trade marks in England. 
Apart from any right to the trade marks the plaintiffs (the 
monks) were entitled to restrain the defendants from passing off 
their goods as ''Chartreuse" or liqueur manufactured by the 
plaintiffs. 





Joel v. Law Union and Crown Insurance Соу. 
[1908] 2 К. В. 863 (C. A.) 
Insurance—Innocent non-disclosure of material facis—Avord- 
ance of Policy—Onus. А 
In contracts of insurance ‘there is an obligation to disclose 
what you know and the concealment of a material circumstance 
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known to you, whether you thought it material or not, avoids the 
policy.” 

“The onus of proving non-disclosure or concealment is on 
the insurance office.” 

“Ifa person effecting a policy of insurance says ‘I warrant 
such.aud such things which are here stated’ and that is part of 
the contract, then whether they are material or not is quite unim- 
portant—the party must adhere to his warranty, whether material 
or immaterial. But if the party makes no warranty at all, but 
simply makes a certain statement, if that statement has been 
made bona fide, unless it is material, it does not signify whether it 
is false or not false. Indeed, whether made dona Jide or not, if it 
is not material, the truth is quite unimportant. * * * If there 
is no fraud in a representation of that sort, it is perfectly clear 
that it cannot affect the contract; and even if material, but there 
is no fraud in it, and it forms no part of the contract, it cannot 
vititate the right of the party to recover.” Anderson v. Fitzgerald: 
aud Browlte у. Campbell* followed. 

Where the assured has given the insurer all the material in- 
formation or all the means to acquire the same, the policy cannot 
be avoided. 





North Western Rubber Coy., Ltd. 2. Huttenbach 
& Co. [1908] 2 К. B. 707 (C. A. 

Contract — Arbitration — Custom. contrary—Arbitrators exceed- 
ing their gurtsdictton—Nulitty of award 2 

In a case of a contract to sell by description, one of the terms 
of the coutract being “ any dispute on this contract to be settled 
by arbitration,” the arbitrators have no jurisdiction to compel the 
buyers to accept goods of an inferior quality at a reduced price 
even if there isa local custom to that effect, the custom Being 
contrary to the terms ofthe contract. Even if such a custom 
could be proved, an award based on the supposed existence of the 
custom, which did not in fact exist, is not binding if the parties 
during the course of litigation make existence or non-existence of 
the custom a materia] issue 11 the case. 

“In a sale by description involving as a condition that the 
goods should be *offair usual quality, the arbitrators have no 








1, (1858) 4 H. L, C. 481, 2. (1880) B А.О, 925. 
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right to convert what was опу a condition into a Warranty." 
Hutcheson v. Eaton! followed. 





McDonald v. Owners of S. S. “Banana.” 
[1908] 2 K. B. 826 (C. А.л. 
Workmen's Compensation Act—Onus—No compensation tn the 
absence of clear proof that injury arose out of, and tn the course of 
employment. 


Aservaut of a ship went on shore and on his return while 
he was very near the ship he sustained an injury and died. On a 
claim by his wiflow for compensation, there being no proof that 
the deceased went on shore on ship's business :— 

Held that the plaintiff was not entitled to recover. “ ‘The 
burden, and the whole burden, of proving the conditions 
essential to the obtaining an award of compensation rests 
upon „the applicant and upon nobody else, and if he leaves the 
case in doubt as to whether those conditions are fulfilled or not, 
where the known facts are equally consistent with their having 
been fulfilled or not fulfilled, he has not discharged the onus 
which lies upon him. In my opinion the evidence is quite con- 
sistent with the view that the accident happened in consequence 
of something which did not arise out of the employment. There 
seems to be no presumption in favour of one view rather than of 
another, and that is precisely the position that was dealt with by 
the House of Lords iu Wakelin v. London and S. W. Ry. Co.? 
The House of Lords there declined to act проп the presumption 
Omnia presumuntur rite esse acta that the deceased man behaved 
with care’—Per Lord Collins in Pomfret v. Lancashtre and 
Yorkshire Ratlway Company.?" 





Wrigby v. Lowndes. [1908] P. 348. 
Power of appointment—Exerctse of, yn general terms of a will— 
Intention. К 
A testatrix who had separate property and who could also 
exercise apower of appointment in favour of A, exercised the 


1. (1884) 13 Q В, D. 1886. 2, (1886) 12 A. O, 41, 
3. (1908) 2 K. B. 718, 
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power by a will referring in specific terms to the power, and after- 
wards executed another will whose only contents were. “І wish 
to leave at my death everything I have power to will, to 4.” 


Held: (1) that by the last will the previous will was revoked, 
and that as the testatrix knew of her power of appointment at 
the time of the second will the power was exercised though the 
second will was in general terms so as to be capable of disposing 
even her separate property and (2) that the question whether a 
specific power was exercised in any given case is one that ought 
to be gathered from all the attendant circumstances, 


р 





Inre Е. D. Meyer. [1908] 2 P. 353. 

Wills of two persons—Simslarsty of—Signature by each, under 
mistake, in the will of another—E fect —No Probate. 

Two sisters wishing to execute wills exactly similar to one 
another, each disposing of her property in favour of thee other, 
mistakenly signed the will intended for the other. On the death 
of one: — 


Held: that as the deceased did not intend to execute the will 
which she actually signed, no probate could be given for it, 
although it was similar in terms to the oneintended and although 
the other consented to the grant of probate. 





JOTTINGS AND CUTTINGS. ' 
American Bar Association Canons of Ethics. 
I 


PREAMBLE. 


In America, where the stability of Courts and of all depart- 
ments of Government rests upon the approval of the people, it is 
peculiarly essential that the system for establishing and dispen- 
sing justice be developed to a high point of efficiency and so 
maintained that the public shall have absolute confidence in the 
integrity and impartiality of its administration. The future of 
the Republic, to a great extent, depends upon our maintenance 
of justice pure and unsullied. It cannot be so maintained unless 
the conduct ана the motives of the members of our profession are 
süch as to merit the approval of all just men. 
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п 
Tur CANONS OF ETHICS. 


No code or set of rules can be framed, which will particula- 
rize all the duties of the lawyers in the varying phases of liti- 
gation or in all the relations of professional life. The following 
canons of ethics are adopted by the American Bar Association as 
a general guide; yet the enumeration of particular duties should 
not be construed as a denial of the existence of others equally 
imperative, though not specifically mentioned. 


1. The Duty of the Lawyers to the Courts.—It is the duty of 
the lawyers to maintain towards the Courts a respectful attitude, 
not for the sake of the temporary incumbent of the judicial office, 
but for the maintenance of its supreme importance. Judges, not 
being wholly free to defend themselves, are peculiarly entitled 
to receive the support of the Bar against unjust criticism and 
clamour. Whenever there is proper ground for serious complaint 
of a judicial officer, it isthe right and duty of the lawyers to 
submit his grievances to the proper authorities. In such cases, 
but not otherwise, such charges should be encouraged and the 
person making them should be protected. 


2. The Selection of Fudges.—It is the duty of the Bar to 
endeavour to prevent political considerations from outweighing 
judicial fitness in the selection of judges. It should protest 
earnestly and actively against the appointment or election of 
those who are unsuitable for the Bench; and it should strive to 
have elevated thereto only those willing to forego other employ- 
ments, whether of a business, political or other character, which 
may embarrass their free and fair consideration of questions before 
them for decision. The aspiration of lawyers for judicial position 
should be governed by an impartial estimate of their ability to 
add honor to the office and not by a desire for the distinction the 
position may bring to themselves. 


3. йет фіз to exert Personal Influence on the Court.—Mark- 
ed attention and unusual hospitality on the part of lawyers toa 
judge, uncared for by the personal relations of the parties, subject 
both the judge and the lawyer to misconstructions of motive, 
and should be avoided. А lawyer should not communicate: or 


436 THE MADRAS LAW JOURNAL. [vor. хіп, 


argue privately with the judgeas to the merits of a pending 
cause, and he deserves rebuke and denunciation for any device or 
attempt to gain from a judge special personal consideration or 
favor. A self-respecting independence in the discharge of profes- 
sional duty, without Genial or diminution of the courtesy and 
respect due to the judge’s station, is the only proper foundation 
for cordial personal and official relations between Bench and Bar. 

4. When Counsel for an Indigent Prisoner—A lawyer 
assigned as counsel for an indigent prisoner ought not to ask to 
be excused for any trivial reason, and should always exert his 
best efforts in his behalf. lt 


5. The Defence or Prosecution of those accused of Crsme.—It 
is the right of the lawyer to undertake the defence of a person 
accused of crime, regardless of his personal opinion as to the 
guilt of the accused ; otherwise innocent persons, victims only of 
suspicious circumstances, might be denied proper defence. 
Having undertaken such defence, the lawyer is bound by all 
fair and honourable means to present every defence that the law 
of the land permits, to the end that no person may be deprived 
of life or liberty, but by due process of law. ` 


The primary duty of a lawyer engaged in public prosecution 
is not to convict, but to see that justice is done. ‘The suppres- 
sion of facts or the secreting of witnesses capable of establishing 
the innocence of the accused is highly reprehensible. 

6. Adverse Influences and Confitcting Interests—It is the 
duty of a lawyer at the time of retainer to disclose to the client 
all the circumstances of his relations to the parties, and any inte- 
rest in or connection with the controversy, which might influence 
the client in the selection of counsel. 


It is unprofessional to represent conflicting interests, except 
by express consent of all concerned given after a full disclosure 
of the facts. Within the meaning of this canon, a lawyer 
represents conflicting interests when, in behalf of one client, it is 
his duty to contend for that which duty to another client requires 
him to oppose. 


The obligation to represent the client with undivided fidelity 
and not to divulge his secrets or confidences forbids also the 
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subsequent acceptance of retainers or employment from others in 
matters adversely affecting any interest of the client with respect 
to which confidence has been reposed. 


7 Professional Colleagues and Conflicts of Oprinion.— А client's 
proffer of assistance of additional counsel should not be regarded 
as evidence of want of confidence, butthe matter should be left 
to the determination of the client. A lawyer should decline 
association as colleague, if it is objectionable to the original 
counsel, but if the lawyer first retained is relieved, another may 
come into the case. 


When lawyers jointly associated in a cause cannot agree 
as to any matter vital to the interests of the client, the 
conflict of opinion should be frankly stated to him for his final 
determination. His decision should be accepted unless the nature 
of the difference makes it impracticable for the lawyer whose 
judgment has been overruled to co-operate effectively. On this 
event, it is his duty to ask the client to relieve him. 


Efforts, direct or indirect, in any ways to encroch upon the 
business of another lawyer, are unworthy of those who should be 
brethren at the Bar; but, nevertheless, it is the right of any 
lawyer, without fearor favor to give proper advice to those 
seeking relief against unfaithful or neglectful counsel, generally 
after comniunication with the lawyers of whom the complaint is 
made. 


8. Adeising upon the Mersts of a Clients cause.—A. lawyer 
should endeavour toobtain full knowledge of his client's cause be- 
fore advising thereon, and he is bound to give a candid opinion 
of the merits and probable result of pending or contemplated 
litigation. The miscarriages to which justice is subject, by 
reason of surprises and disappointments in evidence and witnesses 
and through mistakes of juries and ertors of courts even though 
only occasional, admonish lawyers to beware of bold and confident 
assurances to clients, especially where the employment may depend 
upon such assurance. Whenever the controversy will admit of 
fair adjustment, the client should be advised to avoid or to end 


the litigation. 
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9. Negotiations with Opposite Party.—A lawyer should not 
in any way communicate upon the subject of controversy with a 
party represented by counsel; much less should he undertake to 
negotiate or compromise the matter with him, but should deal 
only with his counsel. It is incumbent upon the Jawyer most 
particularly to avoid everything that may tend to mislead a 
party not represented by counsel, and he should not undertake 
to advise him as to the law. 


то. Acquiring Interest in Lttigatton.—The lawyer should not 
purchase any interest inthe subject-matter of the litigation 
which he is conducting. | . 


тї. Dealing with Trust Proferiy.—Money of the client or 
other trust property coming into the possession of the lawyer 
should be reported promptly, and, except with the client's know- 
ledge and consent, should not be commingled with his private 
property or be used by him. ы 


12. Fixing the Amount of the Fee.—In fixing fees, lawyers 
should avoid charges which over-estimate their advice and servi- 
ces, aS well as those which undervalue them. A client’s ability 
to pay cannot justify a charge in excess of the value of the service, 
though his property may require a less charge, or even none at 
all. The reasonable requests of brother lawyers, and of their wi- 
dows and orphans without ample means should receive special and 
kindly consideration. 


In determining the amount of the fee, it is proper to consider: 
(1) the time and labour required, the novelty and difficulty of the 
questions involved and theskill requisite properly to conduct 
the cause; (2) whether the acceptance of employment in the 
particular case will preclude the lawyer's appearance for others 
in cases likely to arise out of the transaction, and in which there 
is a reasonable expectation that otherwise he would be employed, 
or will involve the loss of other business while employed in the 
particular case or antagonists with other clients ; (3) the custo- 
mary charges of the Bar for similar services ; (4) the amount. in- 
volved in the controversy and the benefits resulting to the client 
from the services; (5) the contingency or the certainty of the 
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compensation ; and (6) the character of the employment, whether 
casual or for an established and constant client. 


No one of these considerations in itself is controlling. They 
are mete guides in ascertaining the real value of the service. 

In fixing fees it should never be forgotten that the profession 
is a branch of the administration of Justice, and not a mere 
money-getting trade. 


13. Contingent Fees.—Contingent fees, where sanctioned by 
law, should be under the supervision of the Court in order that 
clients may be protected from unjust charges. 


I4. Suinga Client for a Fee.—Controversies with clients 
concerning compensation are to be avoided by the lawyer so far 
as shall be compatible with his self-respect and with his right to 
receive reasonable recompense for his sezvices; and law suits with 
clients should be resorted to only to prevent injustice, imposition 
or гала. 

Is. How far a Lawyer may go їп supporting a Clients cause: 
— Nothing operates more certainly to create or to foster popular 
prejudice against lawyers as a class, and to deprive the profession 
of that full measure of public esteem and confidence which be- 
longs to the proper discharge of its duties, than does the false 
claim, often set up by the unscrupulous in defence of question- 
able transactions, that it is the duty of the lawyer to do what- 
' ever may enable him to succeed in winning his client's cause. 


It is improper for a lawyer to assert in argument his personal 
belief in his clients innocence or in the justice of his cause. 


The lawyer owes “ entire devotion to the interest of the 
client, warm zeal іп the maintenance and defence of his right, 
and the exertion of his utmost learning and ability,” to the end 
that nothing be taken or be withheld from him, save by the rules 
of law, legally applied. Мо fear of judicial disfavor or public un- 
popularity should restrain him from the full discharge of his duty. 
In the judicial forum the client is entitled to the benefit of any 
and every remedy and defence that is authorized by the law of 
the land, and he may expect his lawyer to assert every such 
remedy or defence. Butit is steadfastly to be borne in mind that 
the great trust of the lawyer is to be performed within and not 
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without the bounds of the law. ‘The office of attorney does not 
permit, much less does it demand of him, for any client, violation 
of law or any manner of fraud or chicane. He must obey his own 
conscience and not that of his client. 


16. Restraining Clients from Improprteties—A lawyer 
should use his best efforts to restrain and to prevent his clients 
from doing those things which the lawyer himself ought not to do, 
particularly with reference to their conduct towards Courts, judi- 
cial officers, jurors, witnesses and suitors. Ifa client persists in 
such wrong-doing the lawyer should terminate their relation. 


17. lli-feeling and Personalities between А deocates. —Clients, 
not lawyers, are thelitigants. Whatever may be the ill-feeling 
existing between clients, it should not be allowed to influence 
counsel in their conduct and demeanour toward each other or 
toward suitors in the case. All personalities between counsel 
should be scrupulously avoided. In the trial of a cause it is 
indecent to allude to the personal history or the personal pecu- 
liarities and idiosyncracies of counsel on the other side. Personal 
colloquies between counsel which cause delay and promote un- 
seemly wrangling should also be carefully avoided. 


18. Treatment of Witnesses and Lttrganés —A lawyer should 
always treat adverse witnesses and suitors with fairness and due 
consideration, and he should never minister to the malevolence 
or prejudices of a client in the trial or conduct ofa cause. The: 
client cannot be made the keeper of the lawyer’s conscience in 
professional matters. He has no right to demand that his coun- 
sel shall abuse the opposite party or indulge in offensive person- 
alities. Improper speech is not excusable on the ground that it is 
what the client would say if speaking in his own behalf. 


xg. Appearance of Lawyer as Witness for his Client. —When 
а lawyer is a witness for his client, except as to merely formal 
matters, such as the attestation or custody of an instrument and 
the like, he should leave the trial of the case to other counsel. 
Except when essential tothe ends of justice, alawyer should 
avoid testifying in Court in behalf of his client. 

20. Newspaper Discussion of Pending Lttigatton.—News- 
paper publications by a lawyer as to pending or anticipated 
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litigation may interfere with a fair trial in the courts and other- 
wise prejudice the due administration of justice. 


Generally they are to be condemned. If the extreme circum- 
stances of a particular case justify a statement to the public, it 
is unprofessional to make it anonymously. An exfarfe reference 
to the facts should not go beyond quotation from the records and 
papers on file in the Court ; but even in extreme cases it is better 
to avoid any exfaríe statement. 


ат. Punctuality and Expedthon.—It is the duty of the 
lawyer not only to his client, but also to the Courts and to the 
public, to be punctual in attendance, and to be concise and direct 
in the trial aud disposition of causes. 


22. Candour and Fatrness.—'lhe conduct of the lawyer 
before the Court апа with other lawyers should be characterized by 
candour and fairness. 


ft is not candid or fair for the lawyer knowingly to misquote 
the contents of a paper, the testimony of a witness, the language 
or the argument of opposing counsel, orthe language of a decision 
or à text-book ; or with knowledge of its invalidity, to cite as 
authority a decision that has been overruled, or a statute that has 
been repealed; or in argument to assert as a fact that which has 
not been proved or in those jurisdictions where aside has the 
opening aud closing arguments to mislead his opponent by con- 
cealing or withholding positions in his opening argument upon 
which his side then intends to rely. | 


It is unprofessional and dishonourable to deal other than 
candidly with-the facts in taking the statements of witnesses, in 
drawing affidavits and other documents, and in the presentation 
of causes. 


A lawyer should not offer evidence, which he knows the 
Court should reject, in order to get the same before the jury by 
argument for its admissibility, nor should he address to the Judge 
arguments upon any point not properly calling for determination 
by him. Neither should he introduce into an argument, address- 
sed to the court, remarks or statements intended to influence the 
jury or by-standers, . 


5 
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These and all kindred practices are unprofessional and un- 
worthy of an officer of the law charged, as is the lawyer, with 
the duty of aiding in the administration of justice. 


23. Attitude towards Fury.—All attempts to curry favour 
with juries by favouring, flattery or pretended solicitude for their 
personal comfort are unprofessional. Suggestions of counsel, 
looking to the comfort or convenience of jurors, and propositions to 
dispense with argument, should be made to the Court out of the 
jury’s hearing. A lawyer must never converse privately with 
jurors about the case; and, both before and during the trial, he 
should avoid communicating with them, even ‘as to matters 
foreign to the cause. 


24. Right of a Lawyer to control the Incidents of the Trial.— 
As to incidental matters pending the trial, not affecting the 
merits of the cause, or working substantial prejudice to the rights 
of the client, such as forcing the opposite lawyer to trial when he 
is under affliction or bereavement ; forcing the trialon a parti- 
cular day to the injury of the opposite lawyer when no harm 
will result froma trial at a different time; agreeing to an 
extension of time for signing a bill of exceptions, cross interro- 
gatories and the like, the lawyer must be allowed to judge. In 
such matters no client has aright todemand that his counsel 
shall be illiberal, or that he do anything therein repugnant to his 
own sense of honor and propriety. 


25. Taking technical advantage of opposite Counsel; Agree- 
ments with him.—A lawyer should not ignore known customs or 
practice of the Bar or of a particular Court, even when the law 
permits, without giving timely notice to the opposing counsel. 
As far as possible, important agreements, affecting the rights of 
clients, should be reduced to writing ; but itis dishonourable to 
avoid performance of an agreement fairly made because it is not 
reduced to writing, as required by rules of Court. 


26. Professional Advocacy other than before Courts.—A 
lawyer openly, and in his true character, mayrender professional 
services before legislative brother bodies, regarding proposed 
legislation and in advocacy of claims before departments of 
Government, upon the same principles of ethics which justify 
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his appearance before the Courts; but it is unprofessional for a 
lawyer so engaged to conceal his attorneyship, or to employ 
secret personal solicitations, or to use means other than those 
addressed to the reason and understanding to influence action. 


27. Advertising, Direct or Indirect.—The most worthy and 
effective advertisement possible, even fora young lawyer, and 
especially with his brother lawyers, is the establishment of a well- 
merited reputation for professional capacity and fidelity to trust. 
This cannot be forced, but must be the outcome of character 
and conduct. The publication or circulation of ordinary simple 
business cards, being a matter of personal taste or local custom 
and sometimes of convenience, is not fer se improper. 

But solicitation of business by circulars or advertisements or 
by personal communications or interviews, not warranted by 
personal relations, is unprofessional. 

It is equally unprofessional to procure business by indirec- 
tion through touters of any kind, whether allied real estate firms 
or trust companies advertising to secure the drawing of deeds or 
wills or offering retainers in exchange for executorships or trustee- 
ships to be influenced by the lawyers. 

Indirect advertisement for business by furnishing or inspiring 
newspaper comments concerning causes in which the lawyer has 
been oris engaged, or concering the manner of their conduct, 
the magnitude of the interests involved, the importance of the 
lawyer’s position and all other like self-laudation, defy the 
traditions and lower the tone of our high calling, and are intoler- 
able. 

28. Stirring up Litigation, directly or through Agenis.—It 
is unprofessional for a lawyer to volunteer advice to bring a law 
suit, except in tare cases where ties of blood, relationship or 
trust make it his duty to do so. Stirring up strife and litigation 
is not only unprofessional, but it is indictable at common law. 


It is disreputable to hunt up defects in titles or other causes 
ofaction and inform thereof in order to be employed to bring suit, 
or to breed litigation by seeking out those with claims for 
personal injuries or those having any other grounds of action in 
order to sectire them as clients or toemploy agents or runners for 
like purposes, or to pay or reward, directly or indirectly, . those 
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who bring or influence the bringing of such cases to his officeor to 
remuuerate police-men, Court or prison officials, physicians, hos- 
pital aachás or others who may proceed under the guise of giving 
disinterested friendly advice, in influencing the criminal, the sick 
and the injured, the ignorant or others, to seek his professional 
Services. А duty to the public and to the profession devolves 
upon every member of the Bar, having knowledge of such 
practices upon the part of any practitioner immediately to inform 
thereof to the end that the offender may be disbarred. 


29. Upholding the Honor of the Profession :—Lawyets 
should expose without fear or favor, before the proper tribunals, 
corrupt or dishonest conduct in the profession, and should accept 
without hesitation employment against a member of the Bar who 
has wronged his client. The counsel upon the trial of a cause in 
which perjury has been committed owe it to the profession and to 
the public to bring the matter to the knowledge of the ргозе- 
cuting authorities. The author should aid in guarding thé Bat 
against the admission to the profession of candidates unfit or 
unqualified because deficient in either moral character or edu- 
cation. He should strive at all times to uphold the honour and 
to maintain the dignity of the profession and to improve not 
only the law but the administration of justice. 

30. Fusttfiable and Unjustifiable Lstigations.—'l'he lawyer 
must decline to conduct a civil cause as to make a defence when 
convinced that it is intended merely to harrass ог to injure the 
opposite party or to worlc oppression or wrong. But otherwise 
it is his right, and, haviug accepted retainer, it becomes his duty, 
to insist upon the judgment of the Court as to the legal rights of 
his client's claim. His appearance in Court should be deemed 
equivalent to an assertion on his honor that in his opinion his 
client's case is one pruper for judicial determination. 

31. Responsibility for Liltgation.—No lawyer is obliged to 
act either as advisor or advocate for every person who raay wish 
to become his client. Не hasthe right to decline employment. 
Everylawyer upon his own responsibility must decide what 
business he will accept as counsel, what causes he will bring into 
Court for plaintiffs, what cases he will contest in Court for defen- 
dants. The responsibility for advising questionable transactions, 
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for bringing questionable suits, for urging questionable defences, 
is the lawyer’s responsibility. He cannot escape it by urging as 
an excuse that he is only following his client's instructions. 


32. Lhe Lawyer's duty in tts Last Analysis.—No client, cor- 
porate, or individual, however powerful, nor any cause civil or 
politica], however important, is entitled to receive, nor should 
any lawyer render any service or advice involving disloyalty to 
the land whose ministers we are, or disrespect of the Judicial 
office, which we are bound to uphold, or corruption of any person 
or persons exercising a public office or private trust, or deception 
ot betrayal of tHe public. When rendering any such improper service 
or advice,the lawyer invites and merits stern and justcondemnation. 
Correspondingly, he advances the honour of his profession and the 
best interests of his client when herenders service or gives ad- 
vice tending to impress upon the client and his undertaking 
exact compliance with the strictest principles of morallaw. He 
must also observe and advise his client to observe the statute law, 
though until a statute shall have been construed and interpreted 
by competent adjudication, he is free and entitled to advise as to 
its validity and as to what he conscientiously believes to be its 
just meaning and extent. But, above all, a lawyer will find his 
highest honor in a deserved reputation for fidelity to private trust 
and to public duty, as an honest man and as a patriotic and loyal 
citizen.— The Green Bag. 


Tua 


* 
The Modern Patrtot:—L,sten, my children, and you shall hear 
Of the wonderful jury gathered here. 
On the very first vote it was seven to five. 
Hardly a man is now alive 
Who has anything left of the drum of his ear. 
“T'was a fine, fine day when the jury went out, 
And apparently all knew what they were about. 
With Billy and Denny as their body-guard, 
They were sent to the room where the chairs were hard, 
And there they wrangled and vainly tried, 
To get all the jurors upon one side. 
They argued and coaxed and put votes ina hat, 
‘Though some of the jurors in silence sat. 
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And so the hours wentslippiug by, 
Until every body was ready to die, 
And when seven o'clock was drawing near 
They went to a house named Paul Revere, 
And in gloomy silence they ate full well, 
And were then marched back to a dungeon cell. 
Once more they talked and talked and talked, 
Yet still the five of the jurors balked. 
They stolidly sat more dead than alive, 
Yet once an hour came “ seven to five.” 
Some cursed their fate, so silent sat ; . 
One man woke only when passiug the hat. 
The jurors were firm, too firm, God knows; 
And the outcome was, they slept in their clothes. 
When morning dawned they were at it still, 
So the officers marched them down the hill. 
Back again they came, through snowdrifls white, 
For six feet of snow had come in the night. 
And now they ате here, and it’s plain to see 
This stubborn jury can never agree. 
: But everyone felt he had earned his pay 
And ought to go home to sleep through the day. 
To serve one's country is truly gieat, 
But god save us all from this jury’s fate :—Green Bag. 
* 

Jurisdiction Lost by Abortive A ppfeal._—A strange situation 
arose respecting the imprisonment of a criminal whose guilt was 
unquestioned, in a recent Superior-Court case in California, Æx- 
parte Hogan (unreported), Commenting on the peculiar posi- 
tion of the prisoner, the Court said: “ This prisoner is like 
Edward Everett Hale's ‘Man without a Country ; the Sheriff has 
no process which justifes him in holding him; no process 
exists. which would justify the Warden of the State Prison 
in receiving or holding him; the Court that attempted to sentence 
him has no power to enter or pronounce any valid judgment, 
because ousted of jurisdiction by the appea! taken; and the 
Appellate Court cannot act, because no judgment was ever 
entered that can bereviewed." "This anomalous condition of 
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things was caused by a series of errors. In the first place, the 
Court, after hearing proof against the prisoner charged with 
burglary, found him guilty without arraigning him for judgment, 
or informing him of the nature of the charge against him, or 
asking him to plead, or if he had any legal cause to show why 
sentence should not be pronounced against him, and purported to 
sentence him, in violation of the rights of the prisoner under 
the Penal Code of the State. Entry of the judgment, however, 
was not made. On the same day, a notice of appeal was served. 
Afterwards the Court discovered that it had failed to comply with 
the statutory requirements on the trial, and directed the clerk 
to suspend the entry of judgment, with the result that no judg- 
ment was everentered. Two years and eight months after, 
habeas corpus was brought for the release of the prisoner, and 
the Court held that the prisoner could not be lawfully imprisoned 
under the original commitment for trial, because that had been 
superstded, and that there was no judgment under which his im- 
prisonment could be justified. It also held that the power of the 
Court to pronouuce a proper judgment had been lost not only by 
the delay, but by the abortive appeal. As quoted above, it declared 
that the appeal ousted the lower Court of jurisdiction, while the 
Appellate Court gained no power to act, because there was no 
judgment ever entered that could be reviewed. Admitting that the 
prisoner was guilty, it therefore held there was no sanction for 
keeping him in prison. The Court said that, while it was to 
be deplored that he should go unwhipped of justice, he could 
not be permitted to remain in the county jail sz perpetuam 
without any process. But, whatever may be true as to the effect 
of long delay in the proceedings to entitle the prisoner toa 
charge, it is certainly a strange result of an ineffectual attempt 
to appeal, that the jurisdiction of the lower Court is destroyed 
without any jurisdiction being acquired by the Appellate Court. 
That jurisdiction can be lost in transit between courts seems to be 
a novel proposition. Ifan abortive attempt doesnot transfer juris- 
diction to the upper Court, why should it be held to divest the lower 
Court of jurisdiction ? The doctrine of the present case, however, ` 
is that the appeal was not premature because the Court had pro- 
nounced its judgment, and that it stayed the hands of the lower 
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Court, but conferred no power on the appellate Court. Some 
decisions were cited in this case to show that the appeal was not 
premature, and also to show that, asthe judgment had never 
been entered, it did not constitute a valid sentence. But that the 
doctrine that both courts lose power to act by an attempt to 
appeal before entry of judgment is one that cannot be easily ' 
accepted.— Case and Comment. 





BOOK REVIEW. - 


Lhe Indian Evidenæ Act: By Cunningham and Shephard. 
Eleventh Edition. Published by Higginbotham & Co. Price 
Rs. 12-0-0.—Cunningham and Shephard’s Commentaries on the 
Indian Evidence Act have always been found valuable, and it is 
an admirable text-book for students. In the present edition many 
alterations have been made, so that is the book adapted to the pre- 
sent day needs of practitioners and students and fully, maintaing 
the reputation of its predecessors. The bare Act is also separately 
given, and this will be of great use to the practitioner in finding 
out particular sections quickly without being Jost in the confusion 
of commentaries. 





Acknowledgments, 

We beg to acknowledge receipt of the following publications ;— 

. Allahabad Law Journal for .. T e ++ December 1908, 
Allahabad Weekly Notes x s > a Do, 
Bombay Law Reporter РА m oe ee : Do 
Burma Law Reporter os .. ve Do, 
Calcutta Law Journal M " ғ. ae Do. 
Calcutta Weekly Notes ae vis e. а Do. 
Canada Law Journal ne РА „ m Do. 
Canada Lew Times ve .. te ve Do. 
Central Law Journal m ve T E Do, 
Chicago Legal News es "s ee ЗЕ Do, 
Criminal Law Journal vs vs ee $$ Do. 
Harward Law Review E ose "S tee Do, 
Hindustan Review si» ye We T Do. 
Kathiawar Law Reports m we te aie Do, 
Law Magazine and Review ... sis one nee Do, 
Law Students’ Helper + ча e vs Do. 
Law Students’ Journal ES "e T we Do. 
Police Service Magazine bo sse m с. Do. 
Punjab Law Reporter te + Ж e Do, 
The Law Journal oe T - T Do, 
The Lawyer 


T - .. T Do, 
The Code of Civil Procedure by Amir Ali and Woodroffe published by 
Thacker Spink & Co., Price Нв, 24. 
Do. by M. C. Sirkar 4th Edition 1909 » I2. 
Do. by Goshal and Mitra эз 
ding Cases (Synopsis of) by B. K Mitra B.A., B.L published by 
Teading í s Thacker Spink & Oo. Price Re b. 





NOTES OF RECENT CASES. 





Munro J. 

Sankaran Natr J. d C. M. A. 176 of 1907. 

1908 Fan. 3. j 

Succession Certificate Act, S. 4.—' Debt? 

Where a subscriber to a Chit Fund died after paying two in- 
stalments but before winning the prize, and his legal representa- 
tive who paid the third instalment won the prize :—Æ eld that uo 
debt was due to the deceased, and that the legal representative 
need not produce any succession certificate in order to obtain the 
prize money. 

C. V. Anantakrishna Atyar for appellant. 

T. R. Ramachandra Atyar and Т. R. Krishnasami Atyar 
for respondent. 


Munro ]. ; 
Sankaran Narr J. С. M. А. 193 of 1906. 
1908 Fan. 3. 


‹ Lis Pendens’—Conveyance after decree and before appeal. 


` A conveyance of suit properties after decree in the first Court 
and before the filing of an appeal is subject to the rule of Lis Pen- 
dens. 
[Dinonath v. Shama * followed.] 
A. Nilakania Atyar for appellant. 
Т. R. Krtshnaswamt Atyar for respondent. 


Chief Justice. \ 

Miller J. > S. A. 299 of 1905. 

1908 јап. 7. J 

Appellate Court, powers of —C. P. C., S. 568— Discovery of 
new document. 

The fact that a new document relevant to the case was dis- 
covered only after the filing of the appeal will not give jurisdiction 
to the appellate Court to admitit under S. 568, C. P. C. The 
judgment of the lower appellate Court having been based upon 
GR SEC 1. (1900) LL.B. 28 C. 28, 
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the strength of the newly admitted document their Lordships 
reversed the decision and remanded the case for disposal on the 
other evidence in the case. 


[ K'essom]1 v. G.I.P. Ry. Соу. ® followed.) 
T. Rangachartar for appellant. 


T-V. аг Atyar and = Narasimha Aryangar | for 
respondent, 


Wallis J. 
. Sankaran Nasr J. j Ap. 178 of 1905. 


1908 Fan. 7. 

Parties — Partition sutt between landlords — Tenants not 
necessary parttes—Rates of rent—No necessity to determine. 

Ina suit for partition between landlords, the tenants are 
not necessary parties, though it is desirable to have them ; and the 
question of rates of rent payable by the tenants on each class of 
land is foreign to the scope of such a suit. | 


[Ramanuja v. Virappfa ? distinguished.] 
Sir V. Bhashyam Aiyangar and T. V. Muthukrishna Asyar 
for appellants. 


V. Krishnaswams Atyar, Sir V. C. Destkachart, V. C. Sesha- 
chartar and T. Destkachart for respondents. 


Chief изе. > 
Miller J. Cr. М. Р. 4 of 1908. 
1908 Fan. 8. 


Cr. P. C., S. 526— Transfer—Case and counter-case—Prejudg- 
ing by Magistrate in one case— Grounds for transfer. 


Where a case and counter-case were filed before а Magistrate 
who, in giving judgment in one, prejudged the other.:—He/d, that 
sufficient ground was shown for the transfer of the latter. 

[Rangasamt v. The Emperor ? followed.] 
T. Richmond for petitioner. 
The Public Prosecutor (E. В. Powell) for Government. 





1. (1907) LL.R. 31. B. 881. 2. (1882) LL.R. 6 M. 90. 
8. (1906) LL.R. 80 M. 288. 
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Chief Fustice. . 

Miller J. S. A. 1021 of 1905. 

1908 Fun. то. 

Occupancy for 60 years—Payment of uniform rate of rent—No 
further proof—No occupancy right. 

Where the only facts proved were that the defendant was in 
possession of the property as tenant for 60 years at a uniform rate 
of rent :— 274/4, that this was insufficient to raise a presumption 
of occupancy right in him, and that the plaintiff was entitled to 
eject the defendant. 


[Venkatacharlu v. Kandaffa * distinguished.] 
C. V. Anantakrishna Atyar for appellant. 
A. 5. Balasubramanta Atyar for respondent. 


Roddam J 

Munro J. C. M. A. 143 of 1907. 

1908 Fan. 16. 

C. P. C., S. 9o3—'' Subject of the surt " — Sut for a scheme tn 
connection with a temple—Furrsdiction to appoint a Receiver. 


In a suit for a scheme uuder Ss. 539 and 30 of the Civil Pro- 
cedure Code in connection with a temple, the temple and its pro- 
perties form the subject of the suit within the meaning of S. 503, 
C. P. C., and it is competent to the Court to appoint a Receiver 
in respect of them pending the disposal of the suit, even-though 
the plaint contains no prayer for the removal of the trustees. 


V. V. Srinivasa Atyangar for appellants. 


К. Srinivasa  Aiyangar and S. Srinivasa Atyar for 
respondents. 


s er Fustice. 


S. A. 1564 of 1904. 
1908 On 20. ] 


- Pro-note—Sust on—Furtsdriction—Execution of note outside 
Jurisdiction— Defendant residing outside—Payee residing within 
surisdiction—No implied contract to pay there—S. 17, Expl, Ir, 

C. P. C. 


1. (1891) LL.B. 15 M. 95. 
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Where a pro-note is executed at a place and by a person not 
within the jurisdiction of the Court in which the suit on the note 
is brought, the mere fact that the plaintiff, the payee, is recited in 
the pro-note to be residing r having his actual residence within 
the jurisdiction of the Court is not sufficient to enable him to file 
the suit in that court, us no contract to pay there could be implied 
within the meaning of Explanation III to S. 17, C. P. C. 


C. Narasimhachars for appellant. 
Str V. C.: Dessachari and N. R. К. Tathachart for respondent. 


Chief Fustier ў 

Miller J. 5 L. P. Ap. 4 of 1908. 

1908 Fan, 23.) 

A ppeal—Cl. 15, Letters Patent—Order ОТЕ stay of execu- 
tton—No appeal. 

No appeal lies under Cl. 15 of the Letters Patent agajnst an 
order of a single judge refusing to stay the execution of a decree 
pending an appeal. 

[Durga ч. Mallikarjun * followed. | 

R. Kup puswamt Atyar for appellant. 

К. №. Atya Atyar for respondent. 


Chief Fustice 

Miller J. | 5. A. 208 of 1905. 

1908 Jan. 23. 

Hindu Law—Lease by one member of joint family of specific 
portion—Ouster by another member—Valsdsty of. 

A person who was put in possession as lessee of a speci- 
fic portion of joint Hindu family property by a junior member 
thereof and who regained his possession under S. 9. of the 
Specific Relief Act after being ousted by another member, 
cannot, as against the latter, claim any mesne profits for the period 
he was out of possession. 

P. Nagabhushanam fot appellant. 
T. V. Seshagiri Aiyar for respondent. 





1. (1901) 11,8. 34 M, 358. 


5 
Chief ийсеў — . 
Miller J. S. A. 319 of 1905. 


1908 Jan, 23 
Ryotwart holders right to Government water — Obstructwon by a 


third party — Асйоп if matntatnable—Injunction without proof of 
actual damage 

Where the defendant obstructed the plaintiffs water supply 
from a Government channel, damming up the channel at its 
source :— 

Held, by the Chief Justice, that the defendant having, by his 
wrongful act, interfered with the plaintiff'S enjoyment of his 
right—no matte; whether contractual or real— plaintiff had a 
cause of action against him. 

Held also, that under the circumstances, injunction was 
properly grauted, though there was no proof of actual damage. 

Held by Miller j.—Defendant's act being one necessarily cal- 
culated to cause damage, though it did not in fact cause damage, 
plaintiff having got water from another source, injunction was 


properly granted. 
[Quinn v. Leatham* followed.) 


Ag. Advocate-General (P. S. Sívaswami Атуат) for appellant. 
T. V. Seshagiri Atyar and R. Kuppusawmt Atyar for res- 
pondent. 





Wallis J. 

Sankaran Natr i| A. S. 147 of 1904. . 

1908 Fan. 24. : 

Religious Endowments Act, S. 14—Not keeping accounts —Re- 
moval of trustee—Form of deree—A ppotniment of Recetver. 

Not. keeping proper accounts is a sufficient ground for the 
dismissal of a trustee, whether under S. 3 or S. 4 of the Religious 
Endowments Act. 

+ In decrees in suits under 5.14 of that Act, direction may be 
given for the appointment of a new trustee by a person or persors 
legally entitled thereto and for delivery of possession to such newly 
appointed trustee as incidental to the removal of the trustee. 
[Gsanasambandha v. Kandasami? followed.] 

The damages awardable under that section should also be 
directed to be paid to such newly appointed trustee on behalf of 
1. (1901) A. C, 495 : 2. (1887) I. L. R. 10 M. 375. 
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the trust. The Court may also appoint a Receiver to take'charge 
of the property in the interim. 


Т. К. Ramachandra Atyar, Т. К. Krishnasamt Atyar and 
С. S. Ramachandra Atyar for appellant. 


C. Ramachandra Rao 5ай апд К. R. Subrahmanya Sastry for 
respondent. 


Chief Susitce 

Milter J. | S. A. 378 of 1995. 

1908 Fan. 24. 

C. P. C. S. 244—Bar —4Auctton- Purchaser. representatwe— 
Sutt for possession. 

An auction purchaser {not being the decree-holder) is not a 
representative within the meaning of S. 244 C. P.C. so as to 
necessitate an application by him for delivery of possession under 
S. 318. S. 244 cannot be pleaded as a bar to a suit by the auction 
purchaser for possession. 7 ° 


К. Narayana Rao for appellant. 
T. V. Sheshagirt Atyar for respondent. 


e Fustice 
Mer J. | S. A. 905 of 1905. 

1908 Fan. 24. 

Notice to qust—Inconsistent жа or Mulgeni— 
Long occupation—E fect of. 

Notice to quit. served upon all the adult male members of 
a Roman Catholic family (of brothers and sisters) in joint occu- 
pation of a Chalgeni holding is sufficient in law to determine the 
tenancy. 


Combining a claim in ejectment after a notice to quit -with 
a claim for rent for the period subsequent to the notice does not 
amount to a waiver of notice, though the claim for rent as such 
might be unsustainable. : 


Long occupation does notas a matter of law raise a presump- 
tion of Mulgeni or permanent tenure, though itis one of the 
circumstances to be taken into consideration in determining the 
question of fact, vzz., the nature of the tenancv. 
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B. Stterama Rao for appellants. 
C. Ramachandra Rao Sahib and K. Ramanath Shenat for 
respondents. 


Wallis J. 

Sankaran Natr J. | А. S. 27 of 1904. 

1908 Fan. 28. 

T. P. A., S. 59 —Execution of mortgage— Attestation, essen- 
tals of. ( 

The mortgagor should sign the mortgage document in the 
presence of the attesting witnesses. Mere acknowledgment ot 
signature by the mortgagor in the presence of the attesting 
wittnesses is not sufficient. 

Р. R. Sundara Atyar and C. V. Ananthakrishna Atyar for 
appellant. 

Т. R. Ramachandra Atyar and Т. R. Krishnasami Atyar 
for respondent. 


Иа J. 

Sankaran Natr J. A. S. 62 of 1904. 

1908 Fan. 28. 

T. P. А., Ss. 59, 100—Mortgage invalid asa morigage— No 
charge. 

A mortgage invalid for want of proper attestation under S. 59, 
Transfer of Property Act, cannot be upheld to create a charge 
under 8. тоо. 

Р. R. Sundara Atyar and С. V. Ananthakrishna Atyar fo, 
appellant. 

T. R. Ramachandra Atyar and Т. R. Krishnasawmy А туа” for 
respondent. 


_——— 


Wallss J. 

Sankaran Ма J. A. S. x13 of 1904. 

1908 Fan. 28. 

Hindu Law — Maintenance — Widowed daughter-in-law— 
Refusal fo live with husband during his life time no good plea tn 
defence. 

A Hindu wife who, without sufficient cause, refused to live 
with: her husband is not on that ‘ground disentitled from 
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claiming after the death of the husband maintenance from the 
ancestral property in the hands of her father-in-law. 


Р. R. Sundara Atyar for appellant. 


Т. Р. Ramachandra Atyar and Т. Ramachandra Rao for 
respondent. 





Wailss J. 
Sankaran Natr J. | A. S. 72 of 1906. 
1908 Fan. 28. 


Trusts Act S. 5—Secret trusts—English law —Apfplscability. 


By operation of S. 5 of the Indian Trusts Act, the English 
law as to secret trustsin connection with wills is equally appli- 
cable to India. | 


Р. №. Sundara Атуат and B. Sttarama Rao for appellant. 
К. Narayana Rao for respondent. 


Wallis J. 
Sankaran Natr J. A. S. 119 of 1904. 
1908 Fan. 20. 


Hindu Law—Bequest sn favour of daughter—Presumpiton as 
to whether she takes tt absolutely — Wall —C onstruction. 

There is no presumption in law that a bequest to a daughter 
gives her.an absolute or limited estate. 


Held, that а bequest in the following words “І give my pro- 
perty to my daughter * * * and she is to enjoy the same” in the 
cirenmstances of the case conveyed an absolute estate. 

М. Ragagopala Chart for appellent. 

S. Srintvasa Atyar and Т. V. Gopalaswamt Mudaltyar for 
respondents. 


Miller j]. 


1908 Fan. 28. 
Pauper ap plication—S. 409, C. P. C.—Merits 


Where an application for leave to sue tn forma pauperis had 
been rejected on the ground that the petitioner had not a prima 
face good case:— 


| С. В.Р. 440 of 1907. 
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Held, that it was not open to the Judge, when considering 
the pauper application, to go into the merits and prejudge the 
case. ; 

H. Balakrishna Rao for petitioner. 

V. Purushottam Atyar for respondents. 


Benson J. 

Munro J. C M. A. 120 of 1907. 

1908 Fan. 31. 

Limitation Act, Art. 169—Serowe of notice of appeal under 
5. 80, C. P. C.—No declaration under S. 82— Not applicable. 


Art. 169 of the Limitation Act has no application to cases 
where notice of an appeal is served on the respondent under S. 80, 
C. P. C., and the Court by inadvertence omits to make a decla- 
ration such as is contemplated by S 82, C. P. C. 

T. Subrahmanya Iyer for appellant. 

&ajagopala Iyengar for respondent. 


Chief Justice 

Miller J. S. A. т, 2 & 3 of 1905. 

1908 Fan, 31. 

Би by reversioner — Altenafton by widow good only in part— 
Sus for declaration matntainabls. 


Where a reversioner sues for a declaration that an alienation 
by а widow is not binding against him after her lifetime, a de- 
claration may properly be granted that the property is redeemable 
by the reversioner on the death of the widow on payment of that 
portion of the consideration which is found binding against the 
estate. 

L. A. Govindaraghava Iyer for appellant, 

К. Srintoasa Iyengar for respondent. 


Benson J. 


Munro J. | S. A. 294 of 1905. 
1907 Dec. 12. 


Alienation by widow —Debt of the husband —Other funds avarl- 
able to the knowled ye of the alvenee— No charge. ; 

Where an alienee from a widow knew that the widow had 
sufficient funds of her husband in her hands to pay the debt for 


ІО 


which the alienation purports to be effected, the alienation can- 
not be upheld so as to create a charge to the extent of the debt. 
The Hon'ble the Advocate General (Р. S Stvaswamt Aryar) for 
appellant. : 
T. V. Seshagiri [yer and К. Ramachandra Iyer for respon- 
dent. 


Munro J. | é Р 
. R. P. 431 of 1907. 
1908 Feb. ІІ 
Oath- A greement—Subsequent withdrawal for no valtd reason— 
Oath taken notwtthstanding—WNot binding. А 


A party is not bound by an oath taken subsequently to his 
withdrawal from the agreement to abide by the oath even though 
such withdrawal was for no valid and sufficient reason. 


[Majad v. Pathu Kutti followed.] 


T. V. Gopalasamt Mudaltyar for petitioner. " 
T. Natesa Atyar for respondent. 


Munro J. 


1908 Feb. ir. 
Conditional remisston—Provtston to pay the remitted amount 
on defauli—No penalty.—Strict performance essentral. 


In a suit for money а compromise was arrived at between 
the parties by which on the plaintiff agreeing to remit a portion 
of the amount found due, the defendant agreed to pay the 
balance at acertain future date with interest; and in default 
to pay the full amount so found due. On the due date, the 
principal was paid ia, but there was an omission to pay the 
interest which, however, was a trifling amount. Plaintiff con- 
tended that there was a default and that he was entitled to the 
full amount. 

Held, that the provision was not penal and therefore could 
not be relieved against. A strict compliance with the terms of the 
agreement is essential. 


| C. R. P. 441 of 1907. 


T. Р. Venkatrama Sastri for petitioner. 
A. S. Balasubrahmanya Atyar for respondent. 


1. (1907) 17 M. L, J. 545 





II 


Chief S'ustice. 
Sankaran Natr J. S. A. 506 of 1905. 
1908 Feb. 17. 


Mortgage—Redeemable at the end of any year within xs years 
~ Limitation. 

Where іц а mortgage-deed it was provided that the mort- 
gaged property was to be restored to the mortgagor on payment of 
the mortgage money at the end of any year within 15 years :— 

Held, that under Art. 148, Limitation Act, time began to run 
from the end of the first year. 

P. R. Sundara Iyer and B. Ssfarama Rao for appellant. 

К. Ramanatha Shenoi and К. P. Madhava Rao for 
respondent. 


Walls J. 


Munro J. | S. A. x31 of 1905. 
1908 Feb. 13 
e 


Notice to guit—15 days notice unreasonable—Inaction after 
Jor six months—Dtsclatmer. 

In the case of an agricultural lease, 15 days’ notice expiring 
in the midst of the cultivation season is пої a reasonable notice. 
The fact that six months actually elapsed „before suit does not 
signify. A disclaimer in order to dispense with the necessity for 
notice must be a disclaimer before suit. 

[ Kzza&brnayakatt Abdulla Naha v. Мойт Kutti » dissented 
from. UnAanna Devt v. Vatkunta Hegde? followed.) 


Р. К. Sundara Iyer and C. V. Ananthakrishna Tyer for 
appellant. | 
T. Subramanya Iyer for respondent. 


——— 


Wallss J. 
Munro J. | S. А. 253 of 1905. 
1908 Fed. 13. 


Hindu Law—Lrability of son—Dedaration of non-liabtlity 
under mortgage, effect of. 

In a suit upon a mortgage executed by the father, son's shares 
were exempted from liability on the ground that the mortgage 


1, (1907) 17 M. L. J. 287. `2. (1893) I. L. R. 17 M. 218. 





ta 


was not executed for family necessity but a decree was passed 
against the father personally as well as against his share in the 
family property. In discharge of.his liability under the decree 
the father gave a fresh mortgage upon which the present suit 
was brought. 


Held, ìn the absence of any finding in the previous suit 
negativing the son’s Hindu Law liability for the debt of the 
father a decree could be validly passed for the sale of the whole 


family property. 
[Shiam Lal v. Ganesh Lal* followed.) 
Т. Subrahmanya Iyer for appellant. 


Respondents unrepresented. 





Benson J. 5 

Miller J. | Cr. Rev. Case No. 385 of 1907. • 

1908 Feb. 5. 

Cr. Р C., 5. 488— Discretton— Single act of adultery—Com- 
muntcation—E fect of. 

Tbe Magistrate has a discretion under Cl. (1) of S. 488 Cr. P. 
C., and the discretion is properly exercised against the wife who 
has been excommunicated for an act of adultery with a man of 
low caste when association by the husband with her would entail 
his degradation from caste, though it may be she was guilty of 
only one single act of adultery. = E 


T. S ubrahmanya Iyer for petitioner. 
T. Narasimha Iyengar for respondent. 





1. .(1905) I.L. R. 28 А, 288, 


NOTES OF RECENT CASES. 





^. Chief. Fusttce. Insolvency Application 181 of 1906 
1908 Fed. тт. (J. D. Mayne’s claim). 


Contract Act, Ss. 170, 221—Banker—No balance of account 
—Securtties left for collection—No lien. 

In the absence of any general balance of account a banker 
` has no lien on any securities left with him for collection ‘and 
claimed by the owner, апу amount which the banker is entitled to 
charge for work done by him in connexion with the securities 
being claimable in a separate suit. 

С. Е. Odgers for claimant. | 

The Offictal Assignee for insolvent. 

меу Justice. 

ankaran Natr J. S. A. 570 of 1905. 
1908 Fed. 14. 
S. 317, C. P. C.—Assignee from certified purchaser—No bar. 
S. 317, C. P. C., does not bar a suit against the assignee 

from a certified purchaser. 
[Theyyavelan v. Kochan! followed.] 

Foseph Satya Nadar for appellant. 
S. Srintvasa Atyar for respondent. 








Chief S'usttce. 

Sankaran Ма J. S. A. 966 of 1904. 

1908 Feb. 18. 

C. P. C., S. 559— Party in the first Court not party in first 
or second appeal — Added as party tn second appeal. 

Persons who were defendants in the Munsif's Court but not 
made parties in the frst or second appeal and whose presence was 
thought necessary for disposing of the second appeal were ordered 
by their Lordships to be added as respondents in second appeal. 

T. V. Seshagiri Atyar for appellant. 

F. Г. Rosario for T. Rangachari and C. Atyaswamt Sastri for 
respondent. = 








1. (1897)1.1, В. 91M, 7. 
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Chief ийсе. 

Sankaran Nair J. | S. A. 1295 of 1905. 

1908 Fed. 19. 

C.P.C., S.13—No res-judscata where rights are reseraed — Such 
decree 1s irregular. 

A decree giving possession of property to plaintiff subject to 
any rights which the defendant might thereafter establish is ir- 
regular and cannot operate as res judicata against the defendant. 


V. Viswanadha Shastry for appellant. 
No one appeared for the respondent. 





Waliss J. 
Munro j. С. М. A. 199 of 1907. 
1g08 Zeb. 19. : 


Order under S. 7—S uccesston Certificate Ad—Agency Court 
at Vizagapatam— Appeal lies to the High Court under S. 19. 

An appeal lies to.the High Court from an order passed by the 
Governor's Agent at Vizagapatam under S. 7 of the Sucqgession 
Certificate Act. 

[Chakrapani v. Varahalamma* dissented from.) 


В. Stéarama Rao for appellant. 
С. Р. Tiruvenkatachartar for respondent, 





erai РЦ } Ст. К. C. 474 of 1907. 

Cr. P, C., S. 117— от? inquiry— Dealing with both the con- 
tending parties їп the same inquiry —IHlegal- 

S. 117, Cl. (4) Criminal Procedure Code, does not empower 
the Magistrate to deal with both the contending parties to an 
apprehended breach of the peace in the same inquiry. Sucha 
joint inquiry, if held, is not a mere irregularity but a breach of an 
express provision of the law within the meaning of the rule laid 
down in N. A. Subrahmanya Iyer v. King-Emperor® and as 
such is wholly illegal. | 

[Kamal Narain Chowdry v. The Emperor ? and PraniKriskna 
Saha у. The Emperor * followed.] 


К. Ramanath Shenot for petitioner. 
The Public Prosecutor (E. B. Powell) for the Crown. 


. 1. (1894) I, L. R. 18 M. 227. 2, (1901) I. L. R. 25 M. 6 (Р.О) 
& (907) 110. W. N. 472. 4, (1908) 8 O.W. N. 180. , 
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Benson J. 

Miller J. | А. S. 157 of 1905. 

1908 Feb. 25. 

Hindu Law——Swuccesston— Heirs— Preference— Contest. between 
paternal aunts son's son and daughter's daughier—Title and pos- 
session under a deed —' Сат? affrobate and reprobate.’ 

Under the Hindu Law of Southem India a daughter's 
daugbter is a remoter heir than a paternal aunt's son's son. 

If one gets possession under a deed or will, he cannot after- 
wards set up a title to his possession different from that given to 
him by the deed or will. 

T. V. Seshagirt Atyar and P. Nagabhushanam for appellants. 

Str V. Bhashyam Atyangar, V. Krishnaswamt Atyar and 
С. R. Ttruvenkatachari for respondents. 





Benson J. 

Miller J. A. S. 98 of 1904. 

$908 Feb. 25. 

Hindu Lam— А bboiniment of a daughter to beget a son—Obso- 
lete—Gift to donee not tn existence — Valid tty of. 

The custom of appointing a daughter to beget а son is obso- 
lete. Under the Hindu Law a donee must -Бе a person in 
existence at the time the gift takes effect. 

“T. V. Seshagiri Atyar and P. Nagabhushanam for appellants. 

Str V. Bhashyam Aiyangar, V. Krishnaswamt Atyar and 
С. R. Tiruvenkalachartar for respondents. 





Benson J. 

Miller J. | Ap. 39 of 1905. 

1908 Feb. 25. 

T. P. Ad, S. 85—Parttes under— Morigagee releasing part of 
morigagea properíiy— Right to proceed against the rest only for a pro- 
porttonate share. 

A person against whom and whose properties no relief is 
prayed for need not be added as a party under S. 85, T. P. Act. 

If a mortgagee releases a part of the mortgaged property from 
liability to pay the mortgage debt he сап charge the rest of 
the mortgaged properties only rateably. 

S. Muthia Mudaliar for appellant. 

T. Subramanta Ayar for respondent. 
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Benson J. 
Miller J. | C. M. P. 1465 and 1466 of 1907. 
1908 Feb. 27. . 
Cr. P. C., S. 195 Cl. (E)—Extenston of time for sanction — 
Application after expiry of time. 

Their Lordships extended the time for sanction on an appli- 
cation made after six months, overruling the objection of the 


respondent that no application filed after the expiry of the time 
can in law be granted as held in Kai: Kinkar Sett v. Dinobandhu 


Nandy. 

[Cf. In re Muttukudam? and Karuppana v. Sinna Gounden.? 
— Ер]. 

T. V. Muthukrishna Atyar for petitioner. 

C. V. Anantakrishna Atyar for respondent. 





Chief Tustic. 

Miller J. 

Suit Бу putsne mortgagee—First mortgagee purchaser— 
Accounts on the footing of the mortgage. 


| S. A. 177 of 1904. 


In a suit brought by the second mortgagee upon his mort- 
gage against the first mortgagee who had purchased , the 
property in execution of a decree upon his mortgage to which the 
plaintiff was not a party :—He/d the proper decree to be passed is 
one directing the plaintiff to redeem the first mortgagee and on his 
so doing, the first mortgagee, as purchaser of the equity of redemp- 
tion, to be at liberty to redeem the plaintiffs, accounts to be 
taken on the footing of the mortgage and not on the footing of 
the decree as held in Gangadas Bhattar v. Jogendra Natha 
Miter*, the first mortgagee, however, to give credit for the 
amount of mesne profits he had received out of the property. 
[Umes Chunder Strcar v. Zahur Fatima and others? followed]. 


K. Srinivasa Iyengar for appellant. 
К. Ramachandra Atyar for respondent. 








1. (1905) I. 1. Е. 82 О. 379. 2. (1902) I. L. В. 26 M. 190. 
*8. (1902). I. L R. 26 M. 480, 4. (1907) 11 O. W. N. 408. 
5. (1890) I. L. R 18 Glee ay “СС Т 


NOTES OF RECENT CASES. 





Walls's J. 

Munro J. | S. А. 247 of 1907. 

:1908 March 9. 

S. 7, Rent Recovery Act— Agreement to dispense wih certain 
terms. : 

Whereit was alleged that there was an agreement between 
the landlord andsthe tenant that the patta need not mention cer- 
tain customary dues recoverable with the rent :—772/2—8. 7, Rent 
Recovery Act, does not contemplate an agreement to dispense 
with some only of the terms of a patta. 

The Advocate General (Р. S. Stvaswamt Atyar) and Т. V. 
Gopalaşwam; Mudaltyar for appellant. 

А. S. Balasubramanya Atyar for respondent. 





Ке eget: | S. A. 982 of 1904. 

Res F$udtcata—Clatm as reverstoner—Grounds different. 

The plaintif, a reversioner, having failed to establish in a 
previous suit for possession that his father was the adopted son of 
a brother of the last male owner, now sued on the footing of his 
being the sister’s grandson. 

Held by Wallis J. agreeing with Miller J. and differing from 
the Chef S'ustice, that the suit was barred by res yudtcata. 

T. Natesa Азуағ for appellant. 

Р. Kuppusawmt Atyar for respondent. 





` Benson J. | é . 
` Munro J. . А. 378 of 1905. 
1908 March 18. 


Security bond А ffecting immovable Property — Regsstrattos. 
A security bond given to the Court under S. 545, C. P. C., 
requires registration if it is to affect immovable property. 
[Tokhan Singh v. Gtirtvan Sing? followed]. 
1. (1905) I. L. К. 82 а 494. 
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Ethtraja Mudalsyar for appellant. 
V. V. Srinivasa Atyangar for respondent. 





Benson J. 
Munro J. | S. A. 1076 of 1906. 
1908 March 18. 


Malabar Tenants Compensation Act—Act I of 1900, S. 19— 
Contract negativing tenants right locut trees. 

А contract between the Jenmi and Kanomdar in 1889 that 
the Kanomdar ought not to cut the trees planted by him and that 
if he should do so, he should pay thevalue of the trees so cut 
to the Jemmi is not invalidated by S. 19 of the Malabar Tenants 
Compensation Act. 

C. V. Ananihakrishna Atyar for appellant. 

, Respondent unrepresented. 





Benson J. 
Munro J. Ref. 18 of 1907. 
1908 March 18. 


Presentment of a cheque— Reasonable time—Question of fact— 
Reference under the Presidency Small Cause Courts Act. 

Whether а cheque has been presented within a reasonable 
time isa question of fact and not a proper subject of reference to 
the High Court under the Presidency Small Cause Courts Act 

T. Richmond for plaintiff. 

J. L. Rosarto for defendant. 





(Full Bench.) 

Chief изиш. 

Wallis J. > S. A. 1158 and 1250 of 1904. 

Sankaran Natr J. | 

1908 Marchi2. J 

Hindu Law—Widow—Alenation— Surrender— Consent of 
reversioners for consideration— When. valid against actual rever- 
stoners. 

Chief Fustice and Sankaran Nair J.—A surrender or aliena- 
tion by a Hindu widow must be of the whole estate possessed by 
the widow. 

Chief Justice and Wallis J.—The reversioners could not 
in order to enable the widow to give an absolute estate to 


r 
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property inherited from her husband give the widow a.general 
release of their reversionary right. The actual: reversioner is 
bound by the consent given by his father, the presumptive rever- 
sioner, where itis given Jona fide and: for consideration with 
respect to future alienations. 

Wallis J.—The effect of Bajrangi Singh v. Manokarmtka 
Baksh Singh! would seem tobe to overrule Maruda Muthu Nadan 
v. Srintvasa Pillar * in which it was held that partial alienations 
are invalid when made with the consent of next reversioners. The 
widow's power of acceleration and the reversioner’s power of 
validating widow’s alienation ‘are distinct and independent 
powers. 

Sankaran Nair J.— Consent to alienation may be for а consi- 
deration. If the actual reversioner gets the benefit of the consi- 
deration received by the presumptive reversioner he cannot 
impeach the validity of the assent. 

* Joseph Satya Nadar and "M. B. Doratswami Atyangar for 
appellants. 
` T. Т. Tiruvenkatachart for respondents. 





Boddam J. 

Munro J. | S. А.\242 of 1906. 

1908 March 23. 

Hindu Law—Gift to daughter-in-law—Construction—Conds- 
hon to perform obsequtes of the donor and his wife. 

Construing a deed of gift, executed by a father-in-law in 
favour of his widowed daughter-in-law, in the following terms : 
“ As I have given asa gift to you the house, you shall not sub- 
ject the same to any kind of encumbrance so long asmyself and my 
wife are alive. You shall after performing the obsequies of myself 
and mv wife possess and enjoy the house from generation to gene- 
ration. I have this day delivered over to your enjoyment the 
house. Myself and my wife shall not encumber the house”; it was 
held that no absolute estate was intended but that it was condi- 
tional upon the donee surviving and performing the funerals of the 
donor and his wife. 

Т. R. Ramachandra Atyar and Т. V.. Gopalaswamt Mudaltar 
for appellant. 

М. Rajagopalachari for respondent. 








1. (1907) 17 М.І, J. 605 (P.C.) 2, (1897) LL.R. 27 M. 128 (F.B.) 
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Benson J. ` 
Sankaran Мат 1 L.. Р. A. 49 of 1997. 
- 1908: March 26. ` Ў | 

Hindu Law—fotnt family—Promissory note by Manager 
alone for family purposes— Other members bound by the note. 

On a negotiable instrument executed by the Manager alone 
of a joint Hindu family for a purpose binding upon the family, 
the other members of the family are also liable. 

Krishna Ayyar v. Krishnaswami! is not dissented from in 
Subba Narayana v. Ramasami.? А 

N. Rajagopalachart for appellant. 

A. S. Balasubramania Atyar for respondent. 

Chief Fusttce. 


Soddam J. | S. А. 19 of 1907. 
1908 March 31. 


Evidence Acd, S. 91— Unregistered permanent lease—A dmtsst- 
bility of other evidence to prove the character of possession. ° 

An unregistered deed of permanent lease is inadmissible in 
evidence ; S. от of the Evidence Act does not debar the admissi- 
bility of evidence altunde to prove the character of the possession 
such a lessee had. 

[Subbaya у. MadduletiaA? followed. ] 
T. R. Venkatarama Sastri for appellant. 
C. Narastmhachart for respondent 








(Full Bench.) 

Chief Fustsce, 

Benson, Boddam, | | Cri. Revn. 149 of 1908 
Wallis and Sanka- ? Cri. M. P. 72 of 1908. 
тап Мат JJ. ) 


1908 March 31. 

Cr. P. C., Ss. тот, ci(4), and 496. 

A District Magistrate or Chief. Presidency Magistrate has по 
power under S. 107 (cl. 4) Cr. P. C. to arrest a person who has not 
been sent to him under S. тоў (cl. 3), Cr. P. C. 

Under S. 496, Cr. P. C., a Magistrate is bound to let on bail a 
person who is not accused of a non-bailable offence. 

T. Rangachari, P. Narayanamurtht and C. S. Govindaraja 
Mudaltar for petitioners. 

С. F. Napier for the Public Prosecutor. 








Г. (1900) LL.B. 28 M. 597. 2. (1906) LL.R. 30 M. 88 (Е.В) 
3. (1907) 17 М.Т], 469, 


NOTES OF RECENT CASES. 

Wallis J. 

Afunro J. | 5. A. 773 of 1906. 

1908 4274 9. 

Limitation Act, Art. 11—A pplicable only as betwcen parttes to 
the order— Benamidar-auction-purchaser and real purchaser. 

Art. 11 of the Limitation Act applies only as between parties 
to the order sought to be set aside. In a suit for possession 
brought by the claimant against a benamidar-auction-purchaser 
in whose favour there has been an order under S. 335, C. P. C., 
it is not open to the rea] purchasers to plead that when they were 
brought on record the limitation provided by Art. r1 had already 
expired. 

K. Ramachandra Atyar for appellent. 

T. У. Seshagiri Atyar for respondent. 





Boddam J. 

Munro Jj. S. A. 115 of 1907. 

1908 A bri] т. 

Contract to sell on behalf of a minor— Sale for a higher prite— 
Delay—E ffect of. 

A contract to sell immovable property entered into on behalf 
of а minor is binding on the minor if it is proved to be for his 
benefit. The fact thata person who was not willing, at the 
time of the plaintiffs agreement, to purchase for the plaintiff's 
price, subsequently purchases for a higher price, is no ground for 
refusing specific performance at the instance of the plaintiff. 
In the absence of anything to show an abandonment or a sleeping 
over rights to the detriment of third parties, delay short of limita- 
tion period does not matter in suits for specific performance. 


T. К. Ramachandra Atyar for appellant. 
Р. К. Sundara Aryar.and M. B. Doraswami Atyangar for 
respondent. d 


Chief Justice. 
Sankaran Маз J. | S. А. 878 of 1905. 
1908 April 23. 
Conveyance of the whole estate to reverstoner— Re-conveyance of a» 
art by the latter—Valid surrender notwithstanding. 
6 
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A widow conveyed her whole estate to the then reversioner, 
the latter at the same time undertaking to convey a large portion 
of the same to the widow’s brother. He did also so convey. In 
a suit by the actual reversioner to recover his property after the 
death of the widow : 

Held that the transaction was binding on the actual rever- 
sioner. ‘There being a valid surrender of the widow’s estate, the 
motive that led to the surrender is immaterial. 


Т. V. Seshagirt Atyar for appellant. 
T. T. Tiruvenkalachariar for P. Ananda Charlu for respon- 


dent. . 
Boddam J. 
Munro ]. | S. A. 175 of 1905. 
1908 April 14. 


Hindu Law—A greement to divide—Movables actually divided ` 
—No division by metes and bounds of immovables— Ойласа status 
notwithstandtng. 

There was an agreement between the members of an undi- 
vided Hindu family to divide the family property; in pursuance 
of this agreement, movables belonging to the family were 
actually divided. There was also separate messing, enjoyment 
of the income of the immovable property of the family in 
shares. But there was no actual division, because the parties 
could not agree as to the exact mode of division. 


Heid under these circumstances, the question of the status of 
the family in respect of the immovables was a question of law, and 
that the status became a divided one from the date of the agree- 
ment. [But the second appeal was dismissed on the ground that 
the claim was bad as being onc for partial partition.] 

T. V. Sheshagiri Asyar for appellant. 

T. Rangachartar for respondent. 


Munro J. 
1908 April 15. | C. .P C. 439 of 1907. 


Art. 62, Limitation Ad—Starting time. 

Plaintiff, a decree-holder attached a decree in favonr of his 
judgment-debtor. The defendant put in a claim saying that he 
was an assignee. His claim was upheld and the decree was realised 
by him. Ina suit by the plaintiff, it was held by the District 
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Judge on appeal, reversing the decree of the Munsiff, that .the 
assignment was not binding as against the plaintiff. The 
present suit was brought for the recovery of the decree amount 
realised by the defendant more than 3 years from that date but 
within that period from the decree of the High Court confirming 
the decree of the District Court. 

Held: Art.62 ofthe Limitation Act applied, and time ran 
from the date of the decree of the District Judge. 


S. Vencatachars for petitioner. 
V.C. Seshachartar for respondent. 





Wallis J. ` 


Munro J. | С. М. A. 97 of 1907. 
1908 April 22. 


S. 230, C. P. C.— Agreement to take a decree-debl in instalments 
— CourPs order sanctioning—Limstation from the date of the decree. 

A decree-holder agreed with the judgment-debtor to remit a 
portion of the decree-debt and also to take the balance in instal- 
ments but in case of default of any instalment the whole was to 
become payable. The Court sanctioned the agreement. 

Held for purposes of S. 230, C. P. C , time is to be calculated 
from the date of the decree and not from the date of the order of 
the Court sanctioning the agreement. The Court's order sanction- 
ing the agreement does not amount to an order directing the 
payment of money at & certain future date within the meaning of 
that section. 

C. V. Anantakrishna Atyar for appellant. 

L. A. Govinda Raghava Atyar and S. Venkatachart for 
respondent. 


Wallis J. 

Munro J. | С. М. А. 62 of 1907. 

1908 Afri 27. 

Compromise decree— No sanction underiS. 462, C. P. C.—Ques- 
Hon not to be gone into in execution. 7 

It is not competent to the Court executing а decree to go into 
the question whether there was Court's sanction under S. 462, 
C. P. С., for the compromise which formed the basis of the decree. 

C. V. Anantakrishna Atyar for appellant. 

L. A. Govinda Raghavd Atyor and 5. Venkafackart for 
respondent. А 
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‚ Benson J. 
Miller J. | А. S. 55 and 56 of 1904. 
1908 April 24. 
Penstons Act, S.4—C. P. C., S. x1 Grant by Government 
Jor religious purposes—Sutit concerning—Matntasnability of— Re- 
sumption of Inam—Grounds for. 


A suit in respect of a money grant made by the Governinent 
for religious purposes is cognisable by Civil Courts. 


[Venkateswara v. Secretary of State? followed.] 


-Resumption of a service Inam may be justified on grounds 
other than those alleged at the time of the resumption just asa 
master can justify the dismissal of a servant on grounds other 
than those he gave at the time of the dismissal. 


The Hon'ble the Advocate-General (P. S. Stvaswamt Atyar) 
for the appellant. 


E. V. R. Sarma for respondent. 

[FULL BENCE.]! 

Chief Justice. 

Miller J. C R. P. 599 and боо of 1905. 
Munro J. / І 


1908 May 8. 

Promise to pay bride price—Against publie folicy— Void under 
all circumstances. 

An agreement to pay money in consideration of the promisee 
giving his daughter in marriage to the promisor is against public 
policy and void irrespective of the circumstances under which the 
contract was entered into. 

E. V. R. Sarma for petitioner. 

К. Subrahmania Sastri for counter-petitioner. 


i Wallis J. 
- 1908 Маут. } С. R. Р. 481 of 1907. 


Lease—Estoppel—Benamidar lessee—Evidence Act, S. 116. 

In a suit against the lessee by the ostensible lessor, the lessee 
is not estopped from contending that the latter is only a bena- 
midar and as such is not entitled to maintain the suit against 





1. (1907) 1. L. В. 81 M. 12. 


* 
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him. Тһе rule of estoppel under 5. 116, Evidence Act, operates 
only in favour of the real lessor. 


T. Natesa Atyar for petitioner. 
T. R. Venkatrama Sastrt for respondent. 





Chief Justice. 

Benson J. | S. А. 894 of rg05. 

1908 A fri] 30. 

Landlord and Tenant—Forfetture—Intention to determine 
tenancy. 

The landford before he sues his tenant in ejectment on a 
forfeiture for non-payment of rent, ought to indicate by an overt 
act, his intention to determine the tenancy. A suit brought with- 
out so previonsly indicating the intention to determine the ten- 
ancy ought to be dismissed. 

2 Stlarama Rao for appellant. 
K. Ramanath Shenos for respondent. 





Chief Fustrce. 

Miller J. | S. A. 524 of 1905. 

1908 May 4. 

Easements Act, S. 13, Cl. (a) and (d)—Easemenis of conve- 
ntence— Right of drainage. 

Easements under Cl. (a) and (d) of S. 13 include easements 
of convenience, such as a right of drainage through a defined 
channel. 

T. R. Venkatrama Sastrt for appellant. 

S. Gopalasawmt Atyangar for respondent. 

Chief Fustece. 

Miller Ј. O. S. Ap. 31 of 1907. 

1908 Аф 7. 

Letters Patent, Cl. 135—Fudgment—A ppeal—Order directing 
plaints to advance money for conduct of a minor defendants case. 


No appeal lies against an order which directs the plaintiff to 
provide the guardian of a minor defendant with funds to enable 
him to conduct the litigation on behalf of the minor. 

[Kuppusams Chetty у. Ratnavelu Chetty * followed.) 
1. (1901) L L, B. 94 M. 511. 
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P. Ananda Charlu and Р. V. Ramachandra Raju for 


appellant. 
C. Venkatasubbaramtah for respondent. 








Chief Fustice. 

Miller J. | Ар. 208 of 1905. 

1908 Zril 8. 

C. P. C., S. 561— Withdrawal of appeal— Memo of objections 
— Costs of —Rule 113, Civil Rules of Practice. 


The Court has jurisdiction to award coststo a respondent 
on the memorandum of objections, even in cases where the appeal 
is withdrawn. ° 

T. V. Seshagiri Atyar for appellant. 

S. Srinivasa Atyangar for respondent. 





Boddam J. 

Munro J. | SA. 199 of 1907. 

1908 Afri 14. 

Sale—Benams—Consideration paid by another— Onus— Shift- 
ing of onus. 

Iu asuit by the daughters for possession of some properties 
that were bought in their mother’s name but were sold by their 
father after the mother’s death, it having been found that the 
father bought the properties with his own money in plaintiffs’ 
mother’s name: Held that though the onus of proving that the 
properties stood only benami in the mother’s name wason the 
vendees, that having been shifted by proof as regards considera- 
tion, the onus of proving that they were gifted by the father to the 
mother lay on the plaintiffs. 


e 
\ 


T. К. Ramachandra Atyar for appellant. 
Т V. Gopalasawmt Mudalsar for respondent. 


Bodom j.] C. Rev. 435 of 1907. 


Cr. P. C., S. 145— T'urtsdiction— Disputes in a joint Hindu 
family. 

Disputes between the members of a joint Hindu family are 
not taken away from the purview of S. 145, Cr. P. C., and the 
possession of the manager can be confirmed by an order under 
the section. 


27 


[Mohun Thakur v. Narsing? followed.] 
V. Ramesam for petitioner. 
Percy Grant for Public Prosecutor and С. Krtshnaswams 
Atyar coutra. 


Wallis J. 

Munro J. S. A. 213 of 1905. 

1908 Afri 

Mortgage— Payment of, by person without title—Subrogation 
—Right to. 

A person in possession of ptoperty whose title to the same 
has been found against later on, paying a mortgage existing 
thereon is entitled to subrogation at the hands of the person to 
whom the title thereto is found to have validly passed. 


Р. Naranayanamurtht for appellant. 
P. Nagabushananam for respondent. 


e 
Benson J. 
Mller J. | S. A. 1087 of 1905. 
1908 April 24. 
Suit in eyectment— Proof of title only for two-thirds—No 
amendment of plaint even after objection —No relief for partition 
and delivery of two-thirds. 


Where in a suit in ejectment as regards all the suit lands 
plaintiff did not, even after objection in the written statement, 
amend his plaint for partition and delivery of two-thirds of the 
suit property to which alone he wa sfound entitled: 

Held that plaintiff ought not to be given a decree in second 
appeal even for the two-thirds. 

[Ramchandra v. Vasudev? tollowed.] 

С. R. Tiruvenkatachart for appellant. 

К. Ramachandra Atyar for respondent. 





Benson J. 
Sankaran Nasr J. S. A. 250 of 1906. 
1908 March 31. 


Defamation—Accused person Reply notice— Publication: not 
fet up in plaint. 

The rule of English law that parties, witnesses and counsel 
are not liable for defamation extends also to accused persons. 





1. (1899) І.І. В. 27 O. 259. 2. L L.R 10 Bom. 
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Plaintiff in a suit for defamation cannot rely upon a publica- 
tion not set up in the plaint. The defendant is not liable for 
defamatory statements contained in a notice sent by him iu reply 
to the one sent by the plaintiff, when those statements are strictly 
relevant to the dispute between them. 

К. Narayana Row and G. Annaji Rao for appellant. 

V. C. Seshachartar for respondent. 


Boddam J. 2 
1908 Marck 19. } Cr. Rev. P. 52 of 1905. 


Г.Р. C., S. 339— Wrongful restraint —Verbal remonstrance. 

A mere verbal remonstrance not to proceed unaccompanied by 
any physical force will not constitute wrongful restraint. 

V. М. Kuppu Row for petitioner. 

Public Prosecutor (E. B. Powell) for the Crown. 





Wallss J. 

Munro J. | C. M.S. A. 51 and 52 of 1907. 

1908 Aprsl 28. 

C P. C., S. 244—Refresentative —Morigagee representative of 
motgagor—A ppeal. 

A mortgagee is a ‘representative’ of the mortgagor as regards 
the land mortgaged, so that any contest in execution of any money 
decree a»ainst the mortgagor between the mortgagee and holders 
of decrees for money against the mortgagor as to who is entitled 
to get money deposited.in Court to the credit of the mortgagor in 
respect of the land is one nnder S. 244, C. P. C., and an appeal lies 
from any order made therein. 

[Narayanasami v. Seshappier> followed.] 

F. L Rosartofor appellant. 

K. P. Govinda Menon for respondent. 


Benson J. 

Miller J. | Ст. Ap. 72 of 1008. 

1908 Afri 22. 

Cr. P. C., S.— Misdiredion to the Fury—No reference in 
the charge to the Fury of the plea or the evidence for the defence. 

Where a Judge did not refer in his charge to the Jury to the 
plea or the evidence of the defence, their Lordships held that there 
was a misdirection and that a new trial was necessary. 

. T. Prakasam for appellant. 

Percy Grant for Public Prosecutor for the Crown. 


1. (1907) 17 М.І, J. 821. 


NOTES OF RECENT CASES. 


ня J. 
unro J. „К.Р, o : 
1908 b 28. | ОИУ 

Highway—Parttal obstruction of —Nussance— Abatement of— 
Right to, for a member of the public. 

It 18 serious obstruction and nuisance to a highway to leave 
а carriage to occupy то out of іу feet of a road. Itis no 
defence to say that there was enough of room for a carriage to 
pass and repass ;' the public are entitled to the whole width of the 
road. One of the public can abate the nuisance by removing the 
carriage. 

К. М. Atya Atyar for petitioner. 

К. Narayana Row for respondent. 


Benson J. i 

Wallis J. | S. A. 614 of 1905. 

1908 May 6. 

S. 13, Civil. Procedure Code—Sauitt for mesne profits—Pre- 
vi0us sutt for fossesston no bar. 

S. 43, C. P. C., does not prevent a person suing a trespasser 
for possession from subsequently suing him for mesne profits. 

V. Ramesam for appellant. 

Т. Prakasam for respondent. 


Chief Fustice. 

Wallis J. | S. A. 82 of 1905. 

1908 May 7. 

C. P. C., S. 559.—Fudgment to the prejudice of persons not 
parties. 


A person who is not a respondent in an appeal, and against 
whom no relief is prayed for by the appellant is not a person 
interested in the result of the appeal and no judgment to his 
prejudice can be given in the appeal. 

T. Р. Ramachandra Atyar and К. 8..RanganadaAtyar for 
appellant. 

Advocate-General (P...S. Stvaswamt Atyar) for 1st respondent. 

L. Narayana Atyar for 3rd, sth and 7th to oth respondents. 
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Chief Justice. 
Wallis J. S. A. 263 of 1905. 
1908 May 7. 
Limstation Act, Arts. 83, x14 and 116—Breach of covenant jor 
title — Special covenant to indemnify. 


! An exchange deed iu writing registered after covenanting for 


good title provided that if disputes arise regarding any of the 
properties exchanged each party will be answerable out of his 
other properties. In a suit after 3 years, but within 6 years, from 
the date of dispossession and after 20 years from the date of the 
exchange, by one of the parties for damages for dispossession in a 
dispute between the other party to the deed and astranger : 

Held (x) that this is not a suit for specific performance under 
Article 113 buta suit for damages coming under Art. 116 of the 
Limitation Асі; (2) though ordinarily cause of action for breach of 
covenant for title might arise on the dateof the deed, the presence 
of special covenant to be answerable from other properties on 
dispossession gives a period of six years from the date of dis- 
possession. 

S. Subramanta [yer for appellants. 

T. V. Seshagtrt Atyer for 3rd respondent. 

Т R. Venkatarama Sastri for 1st respondent. 

S. Rajagopala Astyangar for 1st and 2nd respondents. 


Benson J. 

Wallss J. | S. А. 1110 of 1905. 

1908 May 7. ; 

C. P. C., Ss. 520, 522—Award—Remittal of award to arbs- 
trators—Revised award— Appeal agatnst— Competency of. 

No appeal lies against a decree on revised award given after 
remitting the original award on the ground that the order remit- 
ting is illegal. The award mentioned in the last clause of S. 522 
is the revised award includes whenever the first award has been 
remitted. 

S. Muthia Mudaliar for appellant. 


A. S. Balasubramanta Atyar for respondent. 


NOTES OF RECENT CASES. 


Benson J. 

Wallis J. | 5. A. 550 of 1905. 

1908 May 7. 

Karnavan—A pphoiniment of—Ignortng once of some person's 
rights to be Karnavan—E fect of. 


Ifa person who might have been appointed as Karnavan is 
once ignored ой some ground or other and another is a ppointed, 
he is not entitled to be appointed Karnavan when the Karnavan- 
ship again fails vacant. 


К. R. Subramania Sastry [or appellant. 
K. Narayana Row for respondent. 
. 


——=—— 


Benson J. 

Wallis J. О. S. Ap. r of 1908. 

1908 Fuly 20. 

Banker and Customer—Negotiation to open a fixed deposit 
account— Sending only a portion of the amount of depostt—Insol- 
vency of Bank—Mutual relationship. 


A person expressing a wish to make a fixed deposit of 
Rs. 1,100 with a bank, sent Rs. 600; and the only intimation he 
hen made was that he would send the remainder on acknowledg 
ment of receipt of the Rs, 600. After sending for and getting a 
sample of signature of the sender to verify his signature there- 
after, the bank became insolvent before receiving the remaining 
Rs. 500: 

Held that in the absence ofa direction to the contrary, the 
relationship between the bank and the person in the circum- 
stances of the case was only that of banker and customer, that it 
was not ofa fiduciary character with regard to Rs. 600, and that, 
therefore, the sender was only entitled to rank as a creditor just 
like other creditors of the insolvent bavk. 


‚ Downing instructed by Branson and Branson for Official 
Assignee, | 


32 


“К. Ramanatha Shenar instructed by C.  Vzjraraghavalu 
Мағаш for respondent. 


Munro j. | 

Sankaran Nasr J. | Cri. Revn. 9 of 1908. 

1907 Fuly 21. 

S. 145, Cr. P. C.—Dehvery of possession by Civil. Court— 
Finding by Magistrate that no real delivery was made— Revision. 


Their Lordships declined to interefere in revision with an 
order under S. x45, Cr. P. C., wherein the Magistrate found that 
the petitioner though put in constructive possession of the land 
under a decree of а Civil Court was not putin actual possession 
and declared the counter-petitioner to have been in possession. 

[Guira] v. Sherk! distinguished.] 

Р. R. Sundara Atyar and C. V. Anantakrishna Atyar for 
petitioner. 

Swaminadhan and Ramasamt for respondent. 


——— — 


Sankaran Natr J. 

Abdur Rahim J. L. P. A. 8 of 1908. 

1908 August 4. 

C. P. C., Ss. 109, 108, 157—E xparte sudgment—Previous ex- 
parte judgment set aside. 

‘There can be an ex farte judgment at an adjourned hearing 


even after a previous ex parte order is set aside. * 
T. R. Venkatarama Sastri for appellant. 
K. Narayana Row for respondent. o 


*. е rm 


Sankaran Natr J. 

Abdur Rahim J. С. М. 5. A. 67 of 1907. 

1908 August 5. | 

Decree—Exonerated defendants—S. 244, C. P. C.— Whether 
parises to the sutt. 


Even those defendants who are not made liable under a de- 
cree are parties to the suit for purposes of S. 244, С. Р. С. 

V. Krishnasawmt Atyar and C. V. Ananta Krishna Atyar 
for appellant. 

S. Venkatachartar for respondent. 


1. (1905) I. L. К. 82 0, 796. 2. (1899) I. L. R. 28 М. 961. (F. В.) 
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Sankaran Маз? .]. 

Abdur Rahim J. | C. M. S. A. 40 of 1907. 

1908 August 6. 

Decree—Correction of mistake not for the executing Court— 
Payment at so much a year—Certain and executable. 

The decree in the case was for past and future wages till pay- 
ment at so mucha year. ‘The lower Court refused to execute the 
decree as to future wages holding that the provision as to future 
wages must have been made by clerical mistake, holding also 
that the decree inasmuch as it mentioned no date for payment 
was not executable. Held: Executing Courts are bound to exe- 
cute the decree us they find-it ; they have no-power to go behind 
the express directions in the decree. The direction to pay so 
much every year is sufficiently specific and amounts to a direc- 
tion to pay at the end of the year for which the wages are due. 


C. V. Ananthakrishna Atyar for appellant. 
T. R. Krishnasawmy Atyar for respondent. 


Miller J. 

Abdur Rahim J. | S. A. 1425 of 1908. 

1908 Fuly 29. 

Repudtation of liability under Kurtkarar by one of (he pro- 
prietors— Contract terminable at the option of the subscriber —Pro- 
prietors right not transferable. 


Repudiation by one of the two proprietors of a Kuri of all 
future liability under the Karar gives the subscriber the right to 
put an end to the contract altogether ; repudiaton in order to have 
that effect need not be by both. 


The right of the proprietor of a Kuri is not transferable, the 
contract being by its nature one of a personal kind. 

V. Krishnasawmy Atyar for appellant. 

Р. R. Sundara Atyar for respondent. 


Miller J. 

Abdur Rahim J. S. A. 563 of 1905. 

1908 Fuly 30. 

Malabar Law—Allotting lands for smatntenance—Cancelling 
the arrangement without substituting other arrangement— Bad. * 


à 
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The previous Karnavan of a Malabar tarwad had made а 
provision for the maintenance of a female member by allotting cer- 
tain lands to her. The present Karnavan sued the tenants for the 
recovery of some of those lands, making the lady also a party. 
Held: He was not so entitled. It is not open tothe Karnavan 
to sue for the lands piecemeal without even alleging that he has 
terminated the previous arrangement and given notice of the 
same to the lady. It is not open to him to terminate the arrange- 
ment either without substituting some other arrangement, even 
though that other arrangement might be one requiring the lady to 
have her maintenance at the family tarwad. 


F. L. Rosarto for appellant. ы 
С. Madhavan Nair and Р, К. Sundara Atyar for respondent, 


Miller J. 
. Abdur Rahim J. S. A. 1141 of 1905. > 


1908 Fuly 29. | 
False statements as co-defendant— No estoppel as between them. 


Plaintiff sued the defendant (vendor) as his tenant; the defen- 
dant pleaded that the sale wasa colorable one. The District Judge 
refused to go into the evidence on this question because the 
defendant had deposed in а previous suit to which both the 
plaintiff and the defendant were parties as co-defendants that the 
sale was true and also because in another suit, in which also they 
were co-defendants, there was a recital that the latter was th 
tenant of the former. Held: there was no estoppel precluding the 
defendant from showing the real nature of the transaction, 
admitedly there having been no fraud perpetrated on anybody. 


C. Ramachendra Rao Satb for appellant. 
K. Narayana Rao for respondent. 


NOTES OF RECENT CASES. 


Chief Fusisce. 

Sankaran Natr J. | О. S. A. 38 of 1907. 

1908 Aug. 17. 

S. 295, C.P.C.—' Same sudgment-debtor, 

The words “same judgment-debtor ” in S. 295, C. P. C., mean 
the judgment-debtor in the case in execution of the decree in 
which the assets are realised, and not the same judgment-debtor 
with reference to attaching creditors alone. 

G. Krishnaswmt Atyar for appellant. 

P. М. Stvagnana Mudaltar for respondent. 





Munro J. 
1908 Aug. 14. } Cr.R.P. 22 of 1908. 

Set off —S. 246, C. P. C.—The larger decree exeecutable at the 
date of the smaller decree—Barred since—Set-off inadmissible. 


The petitioner obtained a decree against the respondent. 
Some months after, the respondent obtained a decree in the same 
court against the petitioner for a smaller amount. More than 3 

years after the first decree, but within that time from the second 
‘decree, the respondent sought to execute his own decree, The 
petitioner objected, claiming a set-off under S. 246. Held: 
Petitioner was not entitled to a set-off under S. 246, C. P. C. 

B. Sitaram Rao for petitioner. 

S. Venkatachars for respondent. 





Munro J. 
1908 Aug. 14. } C.R.P. 12 of 1907. 


Suit between landlord and tenant—Lease unregistersd— Decree 
only for admitted reni. 


Plaintiff sued the defendant, a Malgeni (permanent) tenant, 
fot rent at the stipulated rate. The lease-deed, however, was an 


ч. 
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unregistered one. The defendant admitted the tenancy but 
disputed the rate of rent, claiming to hold at a lower rent. 
Held: А decree could be given only for the admitted amount. 
No secondary evidence is admissible to prove the terms of the 
tenancy as to rent. 


К. Ramanath Shenoi for petitioner. 
С. Madhavan Nasr for respondent. 





Miller J. 
1908 Aug. 24. } С. R. P. 643 of 1907. 


Landlord and tenant—Contract as mamool wet;—No contract to 
pay water tax—New tmpossiton of water tax by Government—L tabt- 
lity of landlord and tenant to pay half and half. 

Where a tenant was let into possession of certain zemindari 
lands on the footing that the lands were mamool wet and the 
Government afterwards imposed water tax thereon declaring 
them not to be mamool wet : ° 

Held that the zemindar and the tenant must pay the water 
tax thereon half and half. 

[S. A. 1247 of 1905 followed]. 

V. Ramesam for petitioner. 


P. Nagabhushanam for respondent. 





Miller J. 

Pinhey J. | С. М. А. 243 of 1907. 

1908 Aug. 24. 

S. 283, C. P. C.—Sutt іо establish the subsistence of a mortgage 
Jor Rs. 16,000— Attachment for Rs. 2,000—Furtsdictton— Platnt. 

Where the object of a suit under S. 283, C. P. C., is to 
establish the subsistence and validity of the claim without seek- 
ing to set aside totally the attachment as in а case where the 
claimant claims that the property is not the property of the 
judgment-debtor at all, the value of the suit is the value of the 
claim and uot that of the attachment. 


T. Rangachart for appellant. 


T. Rangaramanuja Chartar for respondent. 
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Miller ]. 

Pinhey J. | С. М. A. 157°6f 1907. 

1908 Aug. 25. ' 

C. Р. C., S. 396—Only discretion to appoint a commisstoner— 
Decree not necessarsly a preliminary decree until a commissioner зз 
appointed. 


It is not always incumbent upon a Court to appoint a com- 
missioner to divide the properties by metes and bounds under 
S. 396, C. P. C. The Court has got a discretion, 


It is impossible to hold that in every case in which a com- 
missioner could be appointed under S. 396, C. P. C., a decree is a 
only a preliminary decree until a commissioner is appointed. 


Т. R. Ramachandra Атуа+ for appellant. 


L. A. Govidaraghava Atyar and A. Ramachandra Atyar for 
respondents, 


_—— 


Miller J. 
Pinhey J. Reference 6 of 1908. 
1908 A wg. 26. 


Prov. Sm. С. С. Act, Art. 35 (7)—' Destress or attachment ^— 
Imfounding of cattle. 


Impounding of cattle is neither distress nor attachment with- 
in the meaning of Art. 35, Cl. (7).of the Prov. Sm. C. C. Act, and 
soa suit for damages for wrongful impounding of cattle may be 
a small cause suit. 

Petetioner not represented. 

С. S. Ramachandra Atyar for counter-petitioner. 


Sankaran Natr J. 

Abdur Rahim J. C. M.S. A. 87 of 1907. 

1908 Aug. 26. 

Hindu Law— Widows right of restdence—Not attachable tn 
execulton of а decree against her personally. 


A widow’s right of residence is personal and is not attach- 
able in execution of a decree against her. 
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‚Т. V. Seshagiri Atyar for appellant. 
С. S. Ramachandra Atyar for respondent. 





-- Sankaran Natr J. 
Abdur Rahim J. С. М. A. 8 of 1908. 


1908 A ug. 5. 

Possesston on payment within 3 monihs— Decree—E fect of. 

The plaintiff sued to set aside a sale and for possession. Decree 
was given to him subject to payment by him within three months 
of the consideration money. Held: Payment within 3 months was 
not a condition precedent to delivery of Possession: Payment 
could be made at any time. 

S. Venkatacharter for appellant. 

Respondent not represented. 


——— 


Sankaran Маз? J. 
Abdur Rahim J. С. R. 190 of 1908. 
1908 dug. тт. 


Stay of proceedings—Cr. case—Result of proceedings under 
S. 476—Charter Act. 

The High Court bas jurisdiction to stay proceedings іп a 
criminal case launched as a result of proceedings under S. 476 
-when the matter in respect of which the prosecution is launched 
(here the genuineness of a document) is under consideration before 
an appellate Court. The discretion is also properly exercised in 
such cases in staying the proceedings in the criminal Court. 

T: R. Venkatrama Shastry for petitioner. 


The Public Prosceutor (K. Narayana Rao) for the petitioner. 





Miller J. 

Abdur Rahim J. | L. Р.А.64 of 1908. ' 

1908 Aug. 28. 

Letters Patent, S. 85—Refusal to grant batl—Whether judg- 
ment—Non-appealabsitty. 


Order refusing to grant bail is not a judgment and it is also 
made in a criminal trial and no appeal lies. 
T. Rangachari for appellant. 


Nugent Grant (Ag. Crown Prosecutor) contra. 
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Miller J. 
1908 А 2 } C.R. P. 707 of 1907. 


Pro-note— A chnowledgmeni— What 1s 12 ? 

A promissory note bore an entry at the foot by the debtor in 
the following terms: “towards principal and interest of the said 
note, received оп” (an earlier date than the date of the entry) 
signed by the debtor: 

Held—This amounts to an acknowledgment of liability 
within the meaning of S. 19 of the Limitation Act. 

T. M. Krishnasomy Aiyar for Т. Subrahmanya Atyar for 
petitioner. | 

V. Purushottam Atyar for respondent. 





Miller J. 

. Abdur Rakim J. S. A. 1245 of 1907. 

1908 Aug. 25. 

Landlord and tenant—Mulgens tenant—Enhanced assessment 
—Landlord to pay. 

As between the mulgeni tenant and the landlord the latter is 
bound to pay the enhanced assessment though the enhancement 
might have been the result of improvements effected by the 
tenant. 


К. Ramanatha Shenot for appellant. 
К. Narayana Rao for respondent. 





Chief Justice. 
Маз” J. 

pori asr J S. A. 1268 of тооз. 

1908 Aug. 25. : 

S. 156, Drstvict Muntcrpalities Act—Notice—Limitation— 
Susts for injunction. 

S. 156 of the District Municipalities Act does not include 
suits for injunction; consequently neither the provision as to 
notice nor the six months’ limitation prescribed by .Cl. (3) of the 
section applies to such suits. 

Т. V. Sheshagirt Atyar for appellant. 


К. Ramachandra Atyar for respondent. 


ee 
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Chief Susitce. 


Sankaran Ма J. | : 
Pinkey J. S. A. 480 of 1905. 


1908 Aug. то. 

Wrongful attachment as judgment-debtor’s property— Claim— 
Sale and distribution of sale proceeds— Cause of action for the claim 
on the date of attachment. 

Defendants 1 to 3 attached before judgment certain crops 
belonging to the 5th defendant. Plaintiff put in aclaim. The 
claim was disallowed. The plaintiff sued for a declaration that 
the property was his, and succeeded. In the meanwhile, defend- 
ants rto 3 got a decree, had the crops sold, and ће money was 
distributed between defendants т to 3 and the 4th defendant 
another decree-holder. Plaintiff sued for the recovery of the money 

paid over to the defendants 1 to 3 and 4. 
| Held by the Chief Fustice and Pinhey J. (Sankaran Ма J. 
dissenting) that Art. 29 applied and the cause of action a on 
the date of the wrongful attachment. 

T. V. Sheshagiri Atyar for appellant. 

V. Ramesam for respondent. 





Munro J. 

Abdur Rahim J. | С. М. А. 83 of 1907. 

1908 Aug. 26. 

S. 492, C. P. C.—Ingunction—Furisdiciion forTsust not com- 
petent. 

An order granting a temporary injunction cannot be im- 
peached on appeal оп the ground that the Court had no jurisdiction 
to try the suit. 


P. Narayanamurths for appellant. 
Р, R. Sundara Atyar for respondent. 





Munro J. 

Abdur Rakim J. | S. A- 1354 of 1905. 

1908 Aug. 27. 

Charge $n ап award—Persons not parties to the reference— 
Not avatlable. 


The defendant’s mother owed a debt to the plaintiff. There 
was areference among the members of the defendant’s family with 
a view partition and there was a dispute whether the plaintiff's 
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debt was due from the family. In the award (which was stbse- 
quently made а decree of Court) it was provided that this debt 


was to be paid to this plaintiff on the responsibility of this defen- 
dant's share. 


Held: the plaintiff could not take advantage of the charge in 
the award ; she was not a party to the reference; the charge was 
not intended for her benefit; nor was the creation of а charge for 
her benefit within the scope of the reference. 

В. Sttarama Rao for appellant. 

К. М. Атуа for respondent. 





Sankaran Natr J. 
Abdur Rakim J. | S. А. 579 of 1905. 


1608 Aug. 26. 
Salt Act, S. 87— Breach of contract for transport of sali—Sust 
Jor, not within. 


А claim against the Secretary of State for damages for breach 
of a contract for transport of salt isnot bad because it is not 
brought within the period of limitation allowed by S. 87, Salt 
Act. The damages claimed could not be said to be for acts done 
under the provisions of that Act so as to bring the case within 
S. 87 of the Act. 


T. V. Sheshagiri Atyar for appellant. 
Ag. Government Pleader (К. Narayana Row) for respondent. 





Munro J. 

Abdur Rahim J. C. К P. 186 of 1907. 

1908 Aug. 26. 

S. 108, C. P. C.—': Decree ”— Decree against the person seek- 
ing to set aside—Common ground no ground to set aside agatnst all. 


Plaintiff got an ex parte decree against three defendants per- 
sonally and as managers of a Devaswom. On the application of 
the third defendant, the Court set aside the whole decree. Held: 
the order of the lower Court was bad in so far as it set aside the 
personal decree against defendants т and 2. ‘The word “ decree” 
in 5. 108, C. P. C., only means “ decree” against the person seek- 
ing to set aside the ex parte decree. Although, in some cases,’ the 
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Court could not help setting aside the whole decree as a conse- 
quence of the decree against one being set aside (as in this case, 
the decree against the Devaswom) the Court could not set aside 
the decree against all the defendants simply on the ground that 
the decree proceeds upon a common ground or is in respect of the 
same cause of action. 


V. Ryru Nambiar for petitioner. 


B. Sitarama Rao for С. V. Anantakrishna Asyar for respon- 
dent. 





Miller J. * 
Pinhey J. | C. M. A. 50 апа 51 of 1907. 
1908 Aug. 28. 


S. 368, C. P. C.—Alleged legal representative—Not to be 
brought on record —A gainst the will of the plaints f. 


Under S. 368, C. P. C., the Court cannot bring on recerd a 
person claiming to be the legal representative of the defendant 
against the will and without the consent of the plaintiff. 


Т. V. Seshagiri Atyar for appellant. 
- T. V. Muthükrishna Atyar for respondent. 


NOTES OF RECENT CASES. 





Munro ]. А 

Rahim J. | S. A. 323 & 324 of 1905. 

1908 Sept. 18. 

C. P. C., S. 626— No reasons stated for granting review—Ille- 


galtty— Decree on review liable to be set aside. 


An order granting a review, without stating any reasons as 


required by S. 626, C. P. C., is illegal and must be set aside. 


T. Ranpachari for appellant. 
A dvocate-General (P. S. Sfvaswams Atyar) for respondent. 





Munro J. І 

Rahim J. | S. A. 960 of 1905. 

4908 Sept. 3. 

Memo. of Objections as to costs —Court Fees Act, S. 16—Neces- 


sity to pay Court fee. 


Court fee must be paid even on a Memorandum of Objections 


which relates to costs alone. 


Advocate-General (Р. S. Stvaswami Atyar) for appellant. 
T. V. Seshagiri Atyar for respondent. 





Chief S ushice. | 
Sankaran Nasr J. О. S. A. 7 of 1907. 
1908 Sept. д. 


‚ Power of attorney to execute morigage deed—Equstable mort- 


gage—No right to create. 


A power of attorney to execute a mortgage deed does not em- 


power the creation of an equitable mortgage of the property. 


ta 


K. Ramachandran for appellant. 
V. V. Srinivasa Atyangar for respondent. 





Sankaran Natr J. ак 
1908 Sept: 10. } ‚ С. К.Р, 158 of 1908. 


Registered rental agreement by lessee—No document of lease by 


the lessor—Sust for rent—-Maintatnabsitty. 
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„А. suit for rent on a rental agreement executed by the lessee, 
though no lease was executed by the lessor, is maintainable. 
[Turof Sahib v. Esuf Sahtb* distinguished.] 
К. Balamukunda Atyar for petitioner. 
A. S. Balasubramanta Azyar for counter-petitioner. 





Miller J. 
Pinhey J. | S. A. т2їт of 1905. 
1908 (o II. 


Grant to widow for maintenance—Power to sell, mortgage or 
gtve— Absolute estate. 

A grant toa widow of a joint Hindu family, with power to 
sell, mortgage or give away, without any words-of inheritance, 
was held to give her an absolute estate. 

К. Ramachandra Atyar for appellant. 

Advocate-General (Р. S. Stvaswamt Atyar) for respondent. 





Munro J. i 

Pinhey J. | Ст]. Apl. 341 to 354 of 1908. 

1908 Sept. 15. 

Madras Acts— District Muntapaltites Act, S. 191 (2), 196 ©) 
—WNecesstty for two licenses. 


Using a place for any purposes mentioned in S. 191, Cl. on 
of .the District Municipalities Act without a license therefor is 
illegal, tough a license for holding a private market in that 
place was obtained, and S. 166, Cl. (6) caunot be invoked where a 
license under S. тот, Cl. (2), was applied for but was neither 
granted nor refused. 

Ag. Public Prosecutor (К. Narayana Row) for appellant (the 
Crown.) 

3. C. Adam for accused. 


—— 


Munro J. 

Pinhey J. Cri. Revn. 235 of 1908. 

1908 Sept. 15. 25 

I. P. C., S. 405—Criminal Breach of Trust— Simple ао 
оў Sony Ni 0 proof of misappropriation. 

In a case of criminal breach of trust it is not sufficient to 
„prove that there was a retention,for a time, of trust money by the 
e 5 





i. (1907) I. L. В. 80 MÌ 32g) - 
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‘accused without meeting urgent expenses, but the'prosecution must 
also prove that the accused misappropriated the trust money. 
E. R. Osborne and Т. V. Gopalaswamt Mudalt for appellant. 
Ag. Public Prosecutor (K. Narayana Row) for the Crown. 





Munro J. 

Pinhey J. | Сп. Revn. 295 of 1908. 

1908 Sept. 17. 

I. P. C., S. 499—Defamation—Absolute brrvilege— Party in- 
structing PU to put defamatory question to wttness. 

A party instructing his pleader to put a question to a witness 
defamatory of him is absolutely privileged, and is not liable for a 
prosecution for defamation. 

[Manjaya v. Sesha Shetts* and In te Alarja Майи ? followed.] 

Govinda Marar for petitioner. | 


Ag. Crown Prosecutor (Nugent Grant) for the Crown. 





"Chief ийсе. ` 

Ram J. | S. A. 1479 of 1908. 

1908 Sept. 17. 

Suttin ejectment— Defendant trespasser—Fradulent revenue 
sale—Purchase by TE S DUE without setting aside — Not 
maintainable. 

A suit in ejectment against a trespasser who is alleged to have 
become the purchaser in a revenue sale by bringing it about by 
suppressing the revenue proclamation or sale, etc., in collusion 
with the revenue authorities, is not maintainable until the revenue 
sale is set aside. 

P. Narayana Murth: for appellant. 

Р. S. Subramania Atyar for respondent. 





Miller J. 
Sankaran Ми? J. S. A. 17 of 1906. 
1908 Sept. 18. 


, Suit for exclusive possession on the footing of previous par- 
tition—Finding of no division—Granting of relief for joint 
possesston. 

In a suit in ejectment by one member of a family against 
others on the finding that one of the properties was kept in common 

1. (1888) I. L, 11 M. 477. 2, (1906) I. L. R 30 M. 228, 
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‘by the members of the family at a partition, the High Court 
gave a decree for joint possession of the same though there was 
no sueh prayer. 

V. Viswanatha Sastri for РТТ 

V. V. Srinivasa Atyangar for respondent. 





Munro J. 
Abdur Rahim J. | S. A. 1273 of 1905. 
1908 Sept. 10. 
` Limitation Act, S. 19— Acknowledgment— Promise to compare 
accounts. 
The plaintiff sent in a bill to the defendant stating what was 
“due to him from the defendant in respect of their mutual dealings 
and also requiring the defendant to pay up the balance. ‘The 
defendant answered by saying that “ ће should compare accounts." 
Held : it was a sufficient acknowledgment to bring it within the 
ruling of their Lordships of the Privy Council in Mantram Seth v. 
Seth Rupthand. 1 ° 
V. Ramesam for aipat 
P. Nagabhushanam for respondent. 





Munro J. І 

Abdur Rakim J. | S. A. 1308 of 1905. 

1908 Sept. 11. 

- (Alternative daim— Primary relief allowed—On appeal, other 
relief awardable without Memo. of Objections. 

Plaintiff sued for the recovery of some property which he 
alleged was purchased for him benami by the defendant out of 
moneys advanced by him and in the alternative for the money so 
advanced by him. The Court of First Instance decreed’ the claim 
for possession. On appeal, the District Court reversed the decree 
for possession but gave instead a decree for money, though there 
was no Memo. of Objections by the plaintiff. 

Held : the relief as to possession being the primary relief, 
the plaintiff was not entitled to put in a Memo. of Objections. 
The Court was, therefore, entitled to pass a decree in plaintiff's 
favour for money without any Memo. of Objections before it. 

Т. К. Ramachandra Atyar for appellant. * 

V. C. Seshachartar for respondent. ^ ` 


ГА 








1. (1906) I.L. К. 83 0. 1047. 
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Munro J. 

Abdur Кайт J. | S. А. 2039 of 1905. 

1908 Sept. 7. . 

First a usufructuary mortgage, then a simple morigage— Sutt 
Jor sale subject to the first mortgage, good- 

There was first a usufructuary mortgage and then a simple 
mortgage iu favour of the same person. ‘There were some years 
yet to run for the usufructuary mortgage. 

Held: The mortgagee could sell subject to his own usufruc- 
tuary mortgage. 

Advocate General (Р. S. Stvaswamy Atyar) for appellant. 

P. Panchapagesa Sastriar for respondent. 





Chief Justice 

Abdur Rahim J. | 8. A. 1431 and 1432 of 1905. 

1908 Sept. 23. - 

C. P. C., 5. 4g1—A tachment before judgment on insuficient 
grouhħds—Suti for compensatron—Spectal damages awarded— 
General damages also can bs awarded—Costs— Withdrawal 2 Memo. 
of Objections. 

Not only special damages but general damages also, as for 
loss of credit, can be awarded in a suit for compensation for 
attachment before judgment based upon insufficient grounds. 


The appellant is entitled to his costs on the Memo. of Objec- 
tions when it is not moved or stamped by the respondent. 

Str V. Bashyam Atyangar and T. V. Muthukrtshna Atyar 
for appellant. 


Р. R. Sundara.Iyer and A. S. Balasubramanía Atyar for 
respondent. 





Miser J. 

Sankaran Narr J. Э. A. 1485 of 1505. 

1908 Sepi. 23. 

Dancing girls—Parittion—Right do. 

A dancing girl is not disentitled to partition of properties 
jointly acquired by herself and her sisters simply because the 
acquisitions were the result ofan immoral trade carried ori by all 
of them. | 


А. S. Balasubramania Atyar for appellant. 
Respondent not represented. 
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Miller J. 

Sankaran Nasr d C. К.Р. 81 of 1908. 

1908 Sept. 25. 

Presidency Small Cause Court—Appeal to Full Bench not 
made—C. .P. C., S. 622—No revision before High Court—Practsce. 


Where an aggrieved party in a suit in a Small Cause Court 
in the Presidency Town could have appealed to a Full Bench of 
that Court no revision under S. 622 can be entertained by the 
High Court. | 


E. R. Osborne instructed by Orr, David and Brightwell for 
petitioner. • 


Odgers instructed by Grant and Greatorex for respondent. 





Miller J. 

Sankaran Мат J. | С. М. A. 221 of 1907. 

1908 Sept. 21. 

C. P. C., S., 562-566— Decision not on a preliminary pont— 
Procedure for appellate court. 

A decision of the Munsif in a suit for rent, that a plea stated, 
even iftrue, was unsustainable in law, is not a decision on a pre- 
liminary point. The Appellate Court should, under the circum- 
stances, act under ©. 566, С. Р. С. 

5. Srinivasa Atyangar for appellant. 

S. Venkatachartar for respondent. 





Munro J. ) 

Abdur Rahim J. Cr. К. C. 213 of 1908. 

1908 Sepé. 2. 

Sanction—S. 197, Cr. P. C.— Village Magistrate not subordi- 
nate to Sub-Magtstrate as such. 


A Sub-Magistrate has no authority to give sanction for an 
offence committed before a Village Magistrate because in his capa- 
city as a Village headman he is subordinate to the Sub-Magistrate 
as Deputy Tahsildar. 

Ag. Public Prosecutor (К. Narayang Rao) and L.A. Govinda- 
raghava Atyar in support of the reference. 

T. Prakasam for counter-petitioner. 
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Aller ]. { 
Pinhey j. | Cr. R. P. 298 of 1908. 

1908 Sp. 2. 

5. 476, Cr. Р. C.— Person not aparty or winess—Procedings 
agatnst. 

The Court can take proceedings under S. 476, Cr. P. C., 
against a person who is not before it either asa witness or as a 
party, but who appears to the Courtin the course of a judicial 
proceeding to have committed an offence of abetting the making 
of a false claim. 

S. Swaminathan for petitioner. 

7. L. Rosarso for Public Prosecutor. 





Miller J. | 

Pinhey J. | С. R. P. 10, тт, 12 of 1908. 

1908 Sep. 23. 

Court. of Wards Act—Usufructuary mortgagee—Pro-note taken 
by the Court of Wards froma tenant for kist, on release, vests 
tn the mortgagee. Е 

А pro-note taken by the Court of Wards бот а tenant for 
the kist due from him to the estate of a disqualified proprietor vests, 
on the release of the estate owing to the death of the ward, in 
the usufructuary mortgagee from whose possession the estate was 
taken and who would otherwise be entitled to the rents and 
profits. 

Р. К. Sundara Atyar and A. S. Balasubramanta Asyar for 
petitioner. 

‚ A. Tirunarayana Chartar for respondent. 





Mailler J. | 

Sankaran Natr J.- S. A. 1454 of 1905. 

1908 Sep. 23 

An alienation by a member of a Hindu family of his 
undivided share in the family property for past services is an ali- 
enation for value and is valid and binding as against the 
other members. It stands on an entirely different footing from 
alienations for natural love and affection. 


Advocate General (Р. 5. Stvaswamy Atyar) for appellant. 
T. К. Ramachandra Atyar for respondent. 


ee 


7 
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Munro J. ) 
Abdur Rahim J. 5 8. A. 971 of 1905. 
1908 Seg. 29. 
5. 566, C. Р. C.— Remand contrary to—Illegaltty. 
An order of remand contrary to the provisions of S. 566, C. 
P. C., is not an irregularity, but an illegality which conia not be 
cured under S. 578, C. P. C. 
K. Faganatha Atyar for appellant. 
V. Purushetham Atyar for respondent, 





Sankaran Natr J. 

Pinhey J. А. 5. No. 44 of 1905. 

1908 Oct. 13. ° 

Registration Act— Unregistered partition-deed— Admissibility 
іо prove divided. status. 

An unregistered partition-deed is admissible in eviđence to 
show that the family is divided in status though it cannot be 


used of itself to affect immoveable property. ° 
V. Krishnasamy Atyar and V. С. Sheshachariar for 
appellant. 


Advocate General (P. S. Sivaswami Atyar) and Т. К. 
Venkairama Sastri for respondent. 





| Munro J. 
Pinhey J. S. A. No. 1226 of 1905. 
1908 Oct. 13. 


Piritivaru or Purohit cess— Voluntary payment—Length of 
Payment, notwithstanding— Ejusdem generis. 


Payment for no length of time of * Piritivaru ” or the Puro- 
hit cess would render it other than voluntary and as such irreco- 
verable as rent. 

A clause in a Putta that the tenant “ shall have no concern 
with Palmyra, Date, Babool or other trees? does not cover Mango 
or other fruit trees. 

P. Narayanamurtht for appellant. 

V. C. Seshachartar and K. Bashyam for respondent. 


‚ Miller J. 
Sankaran Nasir J. ¢ S. А. No. 1454 of 1905. 
1908 Sept. 23. ; 
"Tender of Putta ought to be by all the co-sharers or there 
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: oughtto be an apportionment of rent either by suit or by agreerhent. 
Advocate General (Р. S. Stodswam# Atyar) fot appéllant. 
Т: К: Ramachandra Atyar for respondent. 





Munro J. 

Abdur Rahim J. | 5. A. No. 718 of 1905. 

1908 Océ. 9. 

Court- Sees Ad—Appeals from redemption decree—Improve- 
ments, value of. 


In appeals from redemption decrees, where the question as to 
the right of redemption i is raised in appeal, the appellant need not 
pay a separate Court-fee on the value of i improvements ; the right 
to the value of improvements is only incidental to the granting of 
tedemption.' . 

J. L. Rosario for appellant. 

P. R. Sundara Atyar and C. V. Ananthakrishna Atyar for 
ne pond 





Munro J. E з - , 
Abdur Rahim J. S. A. Nos. 1022 and 1023 of 1905. 
1908 Sept. тт. 9 
` After partition, a Hindu -father is not competent to sell or 
mortgage properties that fell to his son’s share at the partition, 
though the sale or mortgage: is:in payment of debts incurred 
before partition and for which tbe son also is liable- 


S Srinivasa Aiyangar and N.R.K. 1 hathachari for appellant. 
Р. К. Sundara Aiyar and S. Gopalasami Aiyangar for res- 
pondent. 





Miller J. | See, 

Sankaran Ма J. | c. M. A. 247 of 1907. 

1908 Sepé. 29. ` 

Restitution—Pretactples oj кунш to one, resittutton, tf legal, 
From ай. . 

Plaintiff got a decree for redemption on condition of paying 
а large amount for improvements. Plaintiff appealed. Pending 
the appeal he deposited the amount in Court to the credit 
ofthe 1st defendant who was the karnavan of the defendants 
family Owing to disputes between the defendants, by an 
order (to which the plaintiff and the defendants were 
parties) the Court directed the amount to be deposited dn 
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Messrs. Arbuthnot and Co. On appeal the amount бестеей waa 
substantially reduced. Inthe meanwhile there was a. failure of 
Messrs. Arbuthnot & Co. The lower Court directed restitution to 
the plaintiff. Held: the defendants not having had the benefit 
of the money it was not a proper case for the exercise of the dis- 
cretion under S. 583. The parties ought to have been left to a 
suit. It was also doubtful if the Court could direct restitution 
from all the defendants when the payment was made to only one 
of them, though that one might be the karnavon of the family of 
the defendants. , 

Р. R. Sundara Atyar апі C. V. Ananthakrishna Aíyar. for 
appellants. ` Я 

Advocats General (Р. S. Stvaswamy Asyar), for respondent. 


Miller J. 
Sankaran Nair J. C. M. А. 262 of 907. 
1908 Sepé. 28. > 


Arts. 178, 179—Limitation Act—S. 318 C.P.C.—Decree-holder 
purchaser—Appiscation for delivery of property purchased. 


An application by a decree-holder for delivery of property 
purchased by him in execution of his decree is governed by Art. 
178 and not 179 of the Limitation Act. 

T. R. Venkatarama Sastre for appellant. 


K. Srinivasa Aiyangar for respondent. 





Munro J. 
Abdur Rahim J. | C. M. A. 105 of 1908. 
1908 Od. 6. 


C P.C., 5 353, 588— What ts the debt. 


In calculating the amount of debt dueto a creditor under 
S. 353, C.P.C., а set-off under 5. 247 can be allowed and the 
balance is to be treated as debt and an appeal under S. 538, C.P.C., 
lies from any order on the subject. 

К. Ramanatha Shenot for appellant. 


Ж. P. Krishna Menon for respondent. 





NOTES OF RECENT CASES. 


Chief Fustsce. 
Abdur Rahim F > ©. А. 1262 of 1905. 
1905 Oct. 8. 


Partnership—Sutt by one partner agawmst others for enforce- 
ment of a term in partnership agreement—Maintatnabtltty. 

A and В were parters in a trade, two of the terms of the 
partnership being that 4 was to supply capital and B was to be 
only a working* partner and to cash cheques and hand over the 
money to 4 on cashing. 

Held: that А can maintain a suit to compel B to cash a 
particular cheque and to pay the proceeds to himself, without 
filing a suit for dissolution of partnership. 

К. Srinivasa Atyangar, V. Ramesam and P. Narayana 
Murthi for appellant. 

T. V. Seshagirt Atyar for respondent. 


—— 


P 13. | S. К. 4105 of 1908іп S. A. 133 of 1908. 
C. P. C., S. 82—Subsisiuted service—No petition necessary— 
Afidavit sufficient. 


Accepting the argument that no petition is necessary for 
substituted service and that an affidavit alone is sufficient, his 
Lordship Mr. Justice Munto ordered substituted service upon а 
mere affidavit. 

К, R. Krishnaswami Atyangar for appellant. 


Sankaran Май]. 
1908 Oct. 21. 1 Cr. R. C. 299 of 1908. 


Receipt of stolen goods—Different thefts, different offences— 
Finding tn a house, no evidence of possession against all members 
of the house—Statement of thief, not witness, inadmissible. 


Held: receipt of goods stolen on different occasions is, in 
respect of each theft, a distinct offence. Held also: finding of 


stolen goods in a house is not, without anything more, evidence 
of possession against every member in the house. 

Held also:—The statement by the thief that he had stolen 
the goods is inadmissible against a person charged with’ the 
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receipt of those goods unless the thief is himself а witness in the 
case. 

Е. К. Osborne for accused. 

S. Swaminathan for Public Prosecutor fox the Crown. 





Pinhey J. 
1908 Nvo. 4. } C. R. P. 343 & 344 of 1908. 


Contract Act, S. 69.—Right of. sust—Arrears of Government 
revenue— Patd by reverstoner—Recoverable from the widow. 

A reversioner paying arrears of Government revenue in order 
‘to save the estate from sale, is entitled to recover the same from 
‘the widow in possession. 

G S. Ramachandra Atyar for petitioner. 

Respondent unrepresented. 





Miller J. 

Abdur Rahim J. C. M. S. A. т of 1908. 

1908 Nov. 6. 

Held:—lmpartible property iu the hands of a successor is 


assets for the payment of the decree-debts of the predecessor and 
can be proceeded against in execution. ' 

Held also:—No second appeal lies against an order .passed in 
appealfrom an order appointing a receiver though the objection to 
the appointment of the receiver was based upon an objection as 
to the validity of the attachment. 

C. V. Anantakrishna Atyar for appellant. 

The Advocate General (P. S. Stvaswamy Atyar) for respondent: 





Munro J. 
Pinhey J. | Cr. R. C. 404 of 1908. 
1908 Océ. 29. 


Discharge —Action * suo motu! by Magistrate. 

When an order of discharge is passed, thereis nothing in law 
to prevent a magistrate from acting afresh on the same complaint 
$10 motu. ' 

The Public Prosecutor in support of the reference 

Accused unrepresented. 


Munro J. 

Pinhey J. С. М. A. 164 of 1907. 

1908 Och. 29. 

Suti valued above sooo Rupees —Order under S. 359, C. P. C., 
—Appeal lies to the District Court and not to the High Court. 
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Appeals from orders passed under 5. 359, C. P C., lie to the 
District Court irrespective of the value of the suit in the course of 
which the orders were passed.  [I. L. R. 17 М. 377 disented from.] 
T. R. Ramachandra Aiyar for appellant. 
K. P. M. Menon for respondent. 


Munro J. 

Rakim J. | S. A. 964 of 1905. 

1908 Od. 7. 

Limitation Act, Art. xoa—'* Wages "—Interest on emoluments 
in kind—Not clatmable. 

Emolumerts of a hereditary office are not wages within the 
meaning of Art. 102 of the Limitation Act, and interest is not 
awardable on arrears of emoluments payable in kind. 

S. Srinivasa Atyar for appellant. 

T. R. Ramachandra Atyar and T. №. Krtshnaswamt Atyar 


for respondent. 


Miller J. 

Rahim jJ. | С. R. P. 724 of 1907. 

1908 Woz. 6. 

C. P. С., S. 234— Dissolved Limited Company— Whether Ma- 
nager legal representative. 

A. Manager of a Limited Company against whom, in his capa- 
city as Manager, a decree for money is passed, is not, after its 
dissolution, its legal representative for purposes of execution. 

T. V. Muthukrishna Aityar for К. Srinivasa Atyangar for 
petitioner. 

A. S. Balasubramanta Atyar forrespondent. — , 





Miller J. 
1908 Mov. 5. } C. В. P. 20 of 1908. 


Religious Endowments Act, Ss. 14, 18—“A perusal of allega- 
tions in petition? — Enquiry into bond fides competent. 

It is not incompetent for a District Judge, in a petition under 
S. 14 ofthe Religious Iindowments Act, to make an enquiry 
into the Jona fides of the petition in addition to perusing the 
allegations contained therein. 

K. Srinivasa Asyangar for petitioner. 

Advocate-General (Р. S. Stvaswamt Atyar) and Т. Ranga- 
ramanujachart for respondent. $ 


6 
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Ме» j. g. 
1908 Мор. 5. } С. R. P. 330 of 190 


C. P. C., Ss. 542, 543— Limtlatton Act, S. 5. 

A memo of appeal was presented out of time with a petition 
to excuse the delay, and the Court rejected it without passing a 
judgment or decree. Held that S. 543, C. P. C., did not make it 
obligatory on the Court to reject a memo of appeal only on the 
grounds mentioned in S. 542; it can reject also on other grounds 
such as that mentioned in S. 5of the Limitation Act. 

S. Subramanta Atyar for petitioner. 

М. К. Narayanaswamz Atyar for respondertt. 





Chief Fustice, 
Mller J. | О. S. А. 40 of 1908. 
1908 Nov. тт. 


Guardian and Wards Act—Preferential relationship not the 
only ground tn determining right to guardianship of person. 

Preferential relationship to a minor is not the only ground in 
determining one’s tight to guardianship. 

T. Rangachars, Venkatasubba Row and Radhakrishnayya for 
' appellant. 
C. P. Ramaswami Atyar for respondent, 





Munro ]. 

Pinhey J. S. A. 86 of 1906. 

1908 Nov. 17. 

Hindu Lam—Self-acqutsition of father— Death of father— 
Divided and undivided sons—Who tnhersts. 

On the death of the father an undivided son takes all his self- 
acquisition by survivorship in preference to a divided son. 

Advocate General (Р. S. Sivasawmi A tyar) for appellant. 


К. Srinivasa Atyangar for respondent. 


NOTES OF RECENT CASES. 





Abdur Rahim J. : 
1908 Woz. 20. J } Cr. R. C. 347 of 1908. 


I. Р. C., S. 448—Cr. P. C., S. 106. 
A conviction under S. 448, Penal Code, does not justify 


binding over under S. 106, Cr. Р. C. [29 М. 19 followed (reluct- 
antly, the learned Judge being inclined to agree with 7 C.W.N. 
27)]. : 
C. Kunjunnt Natr for petitioner. 

The Ag. Public Prosecutor (К. Narayana Rao) for the Crown. 





Wallss J. 
Abdur Rahim J. | Cr. А. С. 439 of 1908. 
1908 Nov. тт. 


Cr. P. C., S. 418—No appeal after withdrawal. 

There is no appeal under S. 418against an acquittal on a 
withdrawal by the Public Prosecutor in Sessions Court. 

There is no power in the Court to cross-examine an accused, 
nor even to examine him when there is no evidenceon the record 
which the accused is to be called upon to explain. A conviction 
under those circumstances was set aside. 


Petitioners unrepresented. 
The Ag. Public Prosecutor (К. Narayana Rao) for the Crown. 


Sankaran Natr J. 

Abdur Rahim J. | A. S. 41 of 1906. 

1908 Nov. 3. 

Hindu Law—Partition — Suit for management of Jamily 
chartiy by turns.—Not permissible without seeking general parti- 
on. | 

It is not competent fora member of an undivided Hindu 
family to sue only for the management of charity property by 
turns without also seeking for the partition of the other family 
properties. 

T. Rangachartar for appellant. 

P. R Sundara Atyar and Т. Natesa Atyar for respondents 
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Miller J. 

Sankaran Nair x L. P. A. 23 of 1908. 

1908 Dec. т. 

C. P. C., S. 43— Sutt for ejectment—Subsequent surt for arrears 
of rent. 

First there was a suit for possession by the landlord against 
the tenant after proper notice to quit. Subsequently a suit was 
brought for arrears of rent during the time the tenant was hold- 
ing the land under the plaintiff. Held: 5. 43, C. P.C., did not 
bar the suit. 

M. A. Tirunarayanachartar for appellant. 

T. V. Muthukrishna Atyar for respondent. 





Wailis J. 

Abdur Rahim J | S. А. 970 of 1904. 

1908 Dec. 2. 

Sutt in ejectment—Gcovernment's right tomatntain—C оше out- 
standing— Rights under patta. 

The Government has по right to maintain a suit for possession 
so long as a cowle granted by it to a private party is outstanding. 

The grant under a putta by the Government is prima 
facte absolute and terminable only in the manner provided by the 
Revenue Recovery Act. 

Р. К. Sundara Atyar and C. V. Anantakrt shna Iyer for 
appellant. 

The Ag. Govt. Pleader (K. Narayana Rao) and V. ME 
Nambtar for respondent. 


Chi : 

и | S. A. 360 of 1905. 

1908 Dec. 2. 

C. P. C., S. 1x.—O fic — Honors and privileges—Questions of 
precedence— Furisdtction of Courts. | 

Courts are competent to consider the nature апа ргесе- 
dence in, respect of honors and privileges when they ate in- 
separably connected with an office, though the right to the office 
itself may not be questioned. 

R. Sadagopashartar, T. Rangachartar and Т. Narasimha 
Atyangar for appellant. 

The Advocate-General (P. S. Stvaswamy Atyar), T. R. Rama- 
chandra Asyar and T. R. Krishnasamy Atyar for respondent. 
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Munro J. 

Sankaran Natr J. | Ст. К. С. 303 of 1908. 

1908 Dec. 3. 

S5. 145 & 147, Cr.P.C.—Proceedings under S.147 altered into 
proceedings under S. 145—Nottce not given—Illegal. 

Proceedings were started by a Magistrate under S. 147, Cr, 
P. C., which were subsequently altered into one under S. 145, Cr. 
P.C. Notice was not sent to the parties of this fact so as to give 
them an opportunity to put in statements as contemplated by the 
Code. Nor had they already put in statements appropriate for 
proceedings under S. 145. Held: the order passed under such 
circumstances Was invalid and ought to be set aside. 

E. R. Osborne and М. К. Narayanaswamy Asyar for peti. 
tioner. 

The Ag. Public Prosecutor T Narayana Rao) and S. Srint- 
vasa Atyangar contra. ` 


Miller ]. 1 
Munro J. f C. M. A. 64 of 1908. 
1908 Dec. 3. 


Guardian for the person of a Iunatic— Courts. jurisdiction to 
control —Marriape of the lunatic. 

The Court has jurisdiction to restrain the guardian for the 
person of a lunatic from marrying the lunatic without the pre- 
vious order of the Court. 

Foseph Satya Nadar for appellant. 

R. Rangasamy Atyangar for К. Srinivasa Atyangar for 
respondent. 


Miller J. 


Pinhey J. | ‚ 5. А. 369 of 1906. 
1908 Dec. 3. ] 


Ма ея daughter —Inhertted property, not stridhana. 


A maiden daughter inheriting the stridhana property of 
her mother takes only a life estate therein and not an absolute 
estate. [19 M. tro followed. 2M. L.J. 49 dissented from]. 

D. Sttarama Rao for appellant. 


V. Ramesam for respondent. 
6 





бо 


Munro ]. 
Sankaran Ма s} Ref. C. 13 of 1908 


1908 Dee. 3. 

Estates Land Act, S. 189—E fect on suits instituted before. 

After a suit for rent was instituted in the Small Cause Court, 
(but before the hearing of the suit), the Estates Land Act came 
into force which prohibited the Civil Courts from taking cogni- 
sance of such suit: Weld, notwithstanding, that the Small Cause 
Court had jurisdiction to try the suit. 


T. Ranga Ramanujachariar in support of the reference. 


C. Atyasamy Sastry contra. 


Munro J. 

Sankaran Ма d S. A. 679 of 1907. 

1908 Dec. 3. 

Darkhast—Tank-bed land—Public auction, the^rule—- Assrgn- 
ment in contravention only an irregularity. . 


As a result of a бола fide mistake on the part ofthe Tahsil- 
dar, patta was granted on darkhast for a portiori of tank-bed land 
in contravention of the Board's standing orders which required 
that such lands should be sold by public auction. Ten years 
after, the Collector concelled the patta. 

Held : it was not open for him to do so. The Tahsildar was 
the officer authorised to dispose of Government waste lands and the 
impropriety was only in the manner of the carrying out of the 
authority. Under such cirenmstances, the assignment in contra- 
vention of the rules was only an irregularity and did not justify 
the Collector in cancelling the patta. 

The Ag. Govt. Pleader (К. Narayana Rao) for appellant. 


P. R. Sundara Aiyar and Р. S. Parthasarathy Asyangar for 
respondent. 


NOTES OF RECENT CASES. 


^ 


Miller J. 

Sankaran Nasr J. C. В. P. 365 of 1908. 

1908 Dec. то. 

C. P. C., S. 375—Court competent to snvestigate question of 
undue influence. | 

Under S. 375, C. P. C., Courts have power to investigate the 
question whether a compromise was brought about by undue 
influence and to refuse to give effect to it when it is found that 
it was so brought about. 


P. R. Sundara Aiyar for petitioner. 
L. А. Govindaraghava Atyar for respondent. 


te itce 

ше | 5. A. 1287 of 1907. 

1908 Dec. тт. 

Time, essence of contract—Contract for sale of land—Construc- 
tion. 

A contract for the sale of land provided tnter айа: “ Should 
you fail to pay me the balance of the purchase-money on the due 
date the advance shall be forfeited and you shall give up the 
right to purchase.” Held, upon the construction of the contract, 
that time was of the essence of it and the right of specific per- 
formance was forfeited by non-payment ofthe purchase-money 
on the due date. 

P. Narayanamurtht for appellant. 

P. Nagabhushanam for respondent. 





Chief Fustice. 
Abdur Rahim J. | A. S. 6 of 1906. 
1906 Dec. 23. 


Hindu Law—Manager—Adult Juntfors—No — fraud Мо 
right to ask for account. 
The adult junior members of an undivided Hindu family 
have no right, at the time of partition, to call foran account 
6 
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from the Manager as to his management, whether in respect of 
past profits or past transactions, in the absence of fraud or mis- 
appropriation. 

V. Krishnasamy Atyar and К. Ramachandra Atyar for 
appellant. 


Р. R. Sundara Atyar and С. S. Ramachandra Азуағ for 
respondent. 

Miller J. 

Pinhey ү: С. М. A. 263 of 1908. 

1908 Oct. 29. 

C. P. C., Ss. 244 (c), a87— A bpeal —No mention of order 1n 
which to sell stems. 


Au objection that a proclamation for sale does not contain 
any reference to the numercial order in which the properties are 
ordered to be sold by the Judge, is not a matter which can be dealt 
with under S. 287, C.P.C., and hence the Full Bench judgment in 
Sivagami Acht v. Subrahmanya Atyar! holding that there is no 
appeal, does not apply in such cases. It isa matter which can be 
dealt with only under S. 244 (с) and hence an appeal lies. 


C. Madhavan Маз for appellant. 
К. Srinivasa Atyangar for respondents. 


Miller J. 
1908 Dee. 4. | C. R. P. 168 & 169 of 190g. 


C. P.C., Ss. 294, 295, 622—Rateable distribution, grani of— 
Reviston. 

An illegal refusal to grant rateable distribution under S. 295 
without any proper grounds can be revised under S. 622, C. P. C. 
in spite of the existence of another remedy, 22., a regular suit 
being open to the party where the right is clear and revision is 
the lesser of the two evils. 

T. R. Venkatarama Sastri for petitioner. 

V. V. Srinivasa Atyangar for respondent. 





Munro 1. : 
Sankaran Ма J. C. M. 5. A. 3 of 1908. 
1908 Dec. 16. 


Limitation Ac, Art. 179—Step-in-atd of execution —Re-fre- 
sentation of an execution petition 15 not. 
xn 1. (1908) 1.1. B, 27 M. 259 F. B, 
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А re-presentation of an execution petition by making the 
necessary amendments is not a step-in-aid of execution. 
T. Rangachartar for appellant. 


The Advocate-General (P. S. Stvaswamy Atyar) for respon- 
dent, 





Munro J. 
Sankaran Natr J. | C. M. S. A. 31 of 1908. 


1908 Dec. 16. 

C. P. C., S, 108—Order setting aside ex parte decree — Costs, 
order in execution as to—No appeal. 

There is no appeal from an order in execution as to costs 
made in an order setting aside an ex-parte decree, the latter order 
itself being not appealable. 

К. P. M. Menon for appellant. 


„С. Madhavan Natr for respondent. 


Munro J. ` 

Pinhey J. S. A. 1480 of 1907. 

1908 Dec. 9 

Transfer of Property Act, S. 108, Cl.(k)— Tenant not entitled 
to compensation for busldings erected, but only to their removal. 

In a proper suit by a landlord to eject a tenant who had 
constructed a building on the holding, the latter is only entitled 
under S. 108, Cl. (4), T. P. Act, to remove his building, and not 
to any compensation. 

С. Narastmhachars for appellant. 


T. R. Krishnasami Aiyar for respondent. 





Chief Fustice. 

Abdur Rahim J. Ap. 7 of 1907. 

1908 Dec. 22. 

Land Acquisition — Amount of compensation —Fulure probable 
use cannot be taken into constderation—Costs—A ppeal. 

Future probable use to which a land taken under the Land 
Acquisition Act might be put cannot be taken into account in 
considering the amount of compensation. 


An appeal lies against a wrong exercise of discretion-as to 
cests. 
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K. Narayana Rao (Ag. Government Pleader) for appellant 
(Government). 
А. S. Cowdeli for respondent. 





Benson J. | 
Miller J. - 5. А. 219 of 1906. 
1908 Dec. 16. | 


S. 56 (2) Specific Relief Act—No bar where no execution prom 
ceedings are pending. 

A suit for an injunction to restrain the defendant from tak- 
ing actual possession will lie if the defendant in contravention 
of the plaintiff's authority to pay certain money and*avoid a Court 
sale has purchased and got a sale certificate and order for posses- 
sion in his own favour. 5, 56 (5), Specific Relief Act, is no bar 
where no proceedings in execution are pending іп a superior 
Court. 


T. V Gopatasamt Mudalsar for appellant. : 
T. Natesa Atyar for respondent. 


Munro J. 

Abdur Rahim J. | 5. А. 831 of 1905. 

1909 Fan. 6. 

Acknowledgment by one of the heirs of the morigagee—Act 
XIV of 1859—E fect of. 

Acknowledgment by one ofthe heirs of а mortgagee of the 
mortgagor’s right to redeem is not sufficient under Act XIV of 
1859 (Limitation Act) to keep alive the mortgagor’s right to 
redeem even in respect of the share of the party acknowledging. 

Т. V. Seshagiri Atyar and К. P. Madhava Rao for appel- 
lant. i 

F. L. Rosarto for respondent. 


Benson J. — 

Abdur Rakim J. S. A. 1443 of 1907. 

1909 Fan. 5. 

Sale by mother and “de facto” guardtan—Representation as 
necessity— Application, found agarnst—No equity. 

The mother and defacto guardian of a Mahomedan infan 
sold the property of the infant ostensibly for purposes binding on 
the minor. But as a matter of fact, the money was not so 


applied. 
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Held : The equity, if any, arises onlyon the application cf the 
money, the guardian of Mahomedan infant having no power 
under the law to sell the infant’s property, and as such the sale 
was totally invalid. 


T. Prakasam for appellant. 
P. Nagabushanam for respondent. 





Chr ce. 

wane ды | S. A. 1162 of 1904. 

1909 Fan. 5. 

Vendor ande Purchaser—Sutt by purchaser for possesston— 
Condttional decree, incompetent. 

In a suit for possession by the vendee of an immoveable pro- 
perty it is not open to the Court to make a conditional decree 
that on plaintiffs paying within so much time the purchase 
money, the defendant should deliver possession and that in default 
of such payment the suit should stand dismissed. 


V. Purushottama Atyar for appellant. 
T. V. Gopalaswant Mudalsar for respondent. 





Chief Justice. \ 
Sankaran Nasr J. | S. A. 784 of 1905. 
1908 Feb. 27. 


Malabar Law—Tavazhi—Gift to а few of the. members—- 
Effect of. 

(i) There cannot be a gift to some only of the members of 
a Tavazhi so as to invest the property with the iucidents of im- 
partibility and uncontrolled management which are the incidents 
of Тагтаа property. 

(ii) То make the property impartible, it is necessary that the 
'Tavazhi must in effect be a Tarwad with its own property and 
its own Karnavan. 

(iii) The decision in I. L. R. 16 М. 201 (Е.В.) is not an autho- 
rity for the position that the property gifted to a mother and her 
children becomes impartible and is subject to the uncontrolled 
management of a single member. 

(iv) Joint tenancy other than the joint tenancy of Hindu and 
Marumakkathayam joint families being unknown to Indian 
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Law, a gift to a mother and one of her sons, makes them only 
tenants-in-common, each being presumably entitled to a half. 


V. Ryru Nambyar for appellant. 
T. Р. Ramachandra Atyar for respondent. 





Chief изне. 

Miller J. S. А. 1524 of 1905. 

1909 Fan. 18. 

Village Devaswom—Resolution by village meeting, effect of— 
Suit by managing member on contract —Non-jmnder of junior 
members—Limitation Act, Art.75—Wastver. , 


Plaintiffs firm supplied moneys from time to time to the 
Devaswom belonging to the village of which the plaintiffs and 
the defendants were members. A meeting consisting of some of 
the villagers—but after proper notice—resolved that the rst plain- 
tiff should be paid the amounts due on that date in 3 instalments, 
on default in respect of any instalment the whole to be payable. 
Default was committed, The present suit was brought by the 1st 
plaintiff the managing member alone, but on objection by the 
defendants, his undivided brother was also made party but by 
then time had expired for the suit if calculated from the date of 
the rst default. 


Held :—(i) The resolution amounted to a fresh, promise; 
(ii) the members forming the meeting were entitled to acknow- 
ledge the debt; a person having authority to contract debts is 
entitled to acknowledge debts as well ; (iii) junior members of an 
undivided Hindu family are necessary parties even to suits on 
contracts ; (iv) acquiescence on the part of the other members 
cannot cure the defect of non-joinder ; (у) there being no proof of 
waiver the suit was barred in respect of all the instalments. 


P. R. Sundara Atyar for appellant. 
L. A. Govindaraghava Atyar for respondent. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, АА, Chief Justice, and 
Mr. Justice Wallis. 


C. Venkattsubbiah Chetty T Appellant * 
v. (Platnh f.) 

'T. Govindarajulu Naidu “: Respondent 

(2nd Defendant.) 


Evidence Aot, Ss. 01, 92—“ Terms of the contract *— Question as to the parties 
contracting— Oral eudance— Admissibylity— Proof that obligor signed as member of a 


firm. * 


The question as to who tbe contracting parties are is not one relating to the terms 
of the contract within the meaning of 85. 91, 92 of the Evidence Act: and oral evidence 
is admissible to shuw that а person who signed a deed did so not only for himself but 
also as an agent for others, 4.g., as a member of a firm. 

On Appeal from the judgment of Mr. Justice Boddam in the 
Ordinary Original Civil Jurisdiction of this Court. 

S. Guruswamt Chetty and 5. Venkatachartar for appellant. 

P. Anandachariu for respondent. 

The Court delivered the following 

JUDGMENT :—The plaintiff alleges that the rst and and 
defendants were partners and that they borrowed from the plain- 
tiff the amount for which the bond was given. 


The bond was signed by the first defendant only. We are 
unable to agree with the learned judge that it was not open to 
the plaintiff to give evidence of circumstances which went to show 
that the first defendant signed the bond on his own behalf and as 
the agent of his partner, the second defendant (assuming the first 
and second defendants were partners.) Thelaw is thus laid' down 
in Lindley on Partnership, Edition 7 on page 207:—“Tf therefore a 
partner only enters into written contract the question whether the 
contract is confined to him or whether it extends to him and his 





* O. B. A. No. 68 of 1906. 29th November 1907. 
Ф 
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co-partners, cannot be determined simply by the terms of the con- 
tract. For, supposing a contract to be entered into by one partuer 
in his own name only, stili if in fact he was acting as the agent of 
the firm, his co-partners will be in the position of undisclosed 


:principals; and they may, therefore, be liable to be sued on the 
contract although no allusion is made to them in it. This was 


expressly decided in the well known case of Beckham v. Drake. 
There Drake, Kinght and Sturge were in partnership as type- 
founders, but Drake was a secret partner. A written agreement 
relating to the partnership business was entered into between the 
plaintiff and Knight and Sturgey and for a breach of this agree- 
ment by them the action was brought: Drake’s* name did not 
appear in the agreement ; he did not sign it; nor, when the con- 
tract was made, was he known to the plaintiff to be a partner. It 
was, nevertheless, held that all three partners were liable jointly 
for a breach of the agreement inasmuch as the agreement itself 
was clearly entered into by the firm; and Drake like any other 
undisclosed principal was liable to be sued as soon as his position 
was discovered.” In Roscoe’s Nisi Prius Evidence the law is stat- 
ed thus :—“ In an action on a written contract, between plaintiff 
and B, oral evidence is admissible in behalf of the plaintiff to show 
that the contract, was, in fact, though not in form, made by В as 
agent of the defendant, for the evidence tends not to discharge B, 
but to charge the dormant principal; Wilson v. Hart?: and it is 
admissible although B named his principal at the time he entered 
into the contract. Calder v. Dobdell.’? In our opinion, there is 
nothing in S. gt or 5. 92 of the Indian Evidence Act which is 
inconsistent with these decisions, since a question as to who the 
contracting parties are, is not, in our opinion, one of the terms of 
the contract within the meaning of these sections. We may 
further remark that none of the illustrations to the sections deals 
with this question. It would seem, therefore, that it was not the 
intention of the Legislature to depart from what would appear to 
be the settled rule under the English Law. 


We must, therefore, set aside the decree and send the case 
back to the Court of First Instance in order that the evidence may 
be admitted Costs will abide the event. 











1. (1849) 2 H. І, О. 579; 11 M. W. 316. 2. (1817) 7 Taunt 295. 
9. (1871) L. B. 6. C. P. О. Ex. Oh. 486. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. - 4 


[APPRAL FROM THE ОШІЕР COURT oF LOWER BURMA]. . 


Present :—Lord Robertson, Lord Collins and Sir- Arthur 
Wilson. : ` 


Ma Wun Di and another zs Appellants.* 
v. 
Ma Kin and others  . е5 Respondents. 


Aarriage—Presumption— Essentials to raise presumption — Practices — Point not 
submitted to either Court in India гавай before the Privy Counoil—Issue—Constrec- 


tion of. : 


Before applying the presumption of marriage arising from cohabitation with habit 
and repute, itis necessary to make sure that the conditions necessary for its exis- 
tence do exist. First of all, there must be some body of neighbours, many or few, or some 
sort of publie, large or small, before repute can arise, Secondly, the habit and repute, 
which alone is effective, 18 habit and repute of that particular status which, in the 
country in question, 18 lawful marnage. The difference between English and Oriental 
custome about the relations of the sexes makes such caution especially necessary. 
Among most English people, open cohabitation without marriage is so uncommon 
that the fact of cohabitation ın man; classes of society of itself sets up, as a matter of 
fact, a repute of marriage. But in countries where customs are different it is neces- 
sary fo be more discriminating, more especially owing to the laxity with which the 
woid ''wife" 18 used by witnesses ın regard to connections not reprobated by 
opinion, but not constituting marriage. 


Their Lordships declined to entertain в point raised by the appellants as covered 
by a certain issue, as the point was not submitted to either of the Courts below and 
the parties have, by their conduct of the case, shown tbat they construed the issue in 
& narrower sense. 


Their Lordships’ judgment was delivered by 


Lord Robertson :—The question in this appeal is one of 
fact ; and it has been decided against the appellants by two 
Courts. The case, however, deserves attention, for there has been 
a strong appeal made to the general presumption of marriage aris- 
ing from cohabitation with habit and repute. | 


It is necessary, before applying this presumption to make sure 
that we have got the conditions necessary for its existence. It is 
not superfluous to suggest that, first of all, there must be some 
body of neighbours, many, or few, or some sort of public, large or 
small, before repute can arise. Again, the habit and repute, 
which alone is effective, is habit and ‘repute of that particular 
status which, in the country in question, is lawful marriage. 


—ÉR— 


72) - * 2nd December 1907, > 
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"The differences between English and Oriental customs about 
the relations of the sexes make such caution especially necessary. 
Among most English people, open cohabitation without marriage 
is so unconrmon that the fact of cohabitation in many classes of 
society of itself sets up, as matter of fact, а repute of marriage. But, 
in countries where customs are different, it is necessary to be more. 
discriminating, more especially owing tothe laxity with which 
the word * wife” is used by witnesses in regard to connexions not 
reprobated by opinion, but not constituting marriage. 


In the present case the broad facts are these :—A domiciled 
Burman, Maung Gale, has his house and wife at Moulmein in 
Burma; his business took him to Siam, and there he lived for 
years with various other women, and with the principal appel- 
lant, Ma Wun Di, who for shortness will be called the appellant. 
The appellant has maintained that while the other women were 
concubines she was a wife, taken as a second wife, the first wife 
being all the time in Burma. е 


The oppesite contention is that while the appellant was older 
than the other women (who all lived in the same house) and had 
for that reason and also for reasons of choice, a stronger hold on 
the man, yet she has not made out the status of a wife. Itisa 
noticeable feature of the case, that the appellant, in her own evi- 
dence, and in the evidence of other witnesses examined for her, 
endeavoured to set up a marriage ceremony as having inaugurated 
the connection; but her counsel in the appeal declined to main- 
tain this part of her case, which was represented as resting on 
habit and repute. Now the first difficulty is that apparently this 
is a part of the world where there are not many people at all to 
act the part of neighbours or the public, and at all events there is 
no tangible evidence of recognition of this woman, in her quality 
of wife, by people external to the house and independent of it. 
What evidence she has is that of the people who either speak to 
the abandoned marriage ceremony or distinguish her position in 
the house as one of more consequence and her stay init as of 
longer duration than those of the other women. In truth when 
all is said there is little more pointing to marriage than the use of 
the word “ wife” by some of the witnesses; and the most cur- 
sory as well as the most careful examination of the evidence shows 
that it is applied to persons whose status is not matrimonial. 


J 
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Nor has the appellant, in evidence or in argument, faced the Ma Wan Di 
grave difficulty which arises from the existence of the lawful wife an Ed 
in Burma. 'The following observations of the Chief Judge are 
apposite and weighty :— 

“ It not forbidden to a Burman Buddhist to have two wives at 
the same time ; but it is universally conceded that the leading 
principle of Buddhism is rather monogamy than polygamy ; that 
polygamy is rare and that itis considered disrespectable On the 
contrary, I should be inclined tosay thatif a woman cohabits with 
а Burmanthe presumption is that she is a mistress and not a wife 
and I would add that the presumption is strengthened if, as in 
the present cate, the cohabitation is behind the back and without 
the knowledge of the first wife. ” 

There remains to be noticed one point which the appellant’s 
counsel treated as part of bis case of habit and repute, and which 
seemed to be regarded as the most substantial item of it. Maung 
Gale in 1887, obtained a certificate of nationality as “ а British 
subject proposing to travel in Siam” and as part of the docket of 
renewal which is signed by the Acting Vice-Consul are the words: 
““ Names of female relations living with Maung Gale (т) Ma Wun 
Di, wife: (2) Mun, sister-in-law.” The argument upon this 
document is that the appellant could only beentitled to be named 
in this certificate of nationality, if by marrige, she had acquired 
her husband's certified nationality. On this, however, it is to be 
observed first, that this is not evidence of repute at all. The Vice- 
Counsel is not proved to have had any personal knowledge of 
these people at all, and the most it comes to is, that on this occa- 
sion Maung Gale said that Ma Wun Di was his wife. But further 
any value or relevance which this writing has in the present case 
is entirely taken away by the addition of the sister-in-law who 
ou-no theory was a naturalised British subject. 

The appellant’s counsel endeavoured to raise the question 
whether the second appellant who is the son of the first appellant 
by Maung Gale was not entitled to a share of Maung Gale's estate, 
even asstiming no marriage to be proved. Whether the third issue 
in the suit was in its terms susceptible of the wider construction 
thus suggested for it or not, the parties by their conduct of the 
case have construed it in the narrower sense of assuming the exis- 
tence of a marriage ; and the point urged by Mr. Roskill having 
been submitted in the conduct of the case to neither Court; , their 
Lordships are unable to entertian this question.. 


Ма Wun'D: 
v. 


Ма Кір. 


Fatima Bibi 
v. 
Sheikh 
Ahmed 
Buksh. 
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Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed. The appellants will pay the costs 
of the appeal. f 


—————— 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL, 


(APPEAL FROM THX CALOUTTA HIGH COURT.) 
Present :—Lord Robertson, Lord Collins and Sir Authur 
Wilson. 


Fatima Bibi and others .. Appellants.* 
os v. 
Sheikh Ahmed Buksh and others .. Respondents. 


Mahomedan Law—Gift—Marz-ul-mowt—Deuth Illness Question of faot—Privy 
Council Praotwe. 


In deciding whether a gift зв invalid under the law of marz-ul-mott, the right 
question to be solved 18, whether the deed was executed by the donor under apprehen- 
sion of death ; and that question ів egsentially one of fact. 

Where a question is one of fact, their Lordships will not interfere even if ıt slould 
appear that there was evidence such as might justify either view without any clear 
preponderance of probability. 

Their Lordships’ judgment was delivered by 

Lord Collins:—The question in this case is whether а 
certain deed of gift made by one Moulvi Dadar Buksh, deceased, 
in favour of his son Sheik Ahmed Buksb is invalid by reason of 
the Mahomedan Law of Marz-ul-mout relating to gifts made in 
death illness. The deed was executed on the 21st May 1897 and 


on the 27tb of the same month Moulvi Dadar Buksh, the donor, 


died. A great number of the objections to the deed were urged 
by the appellants (the defendants) before the Subordinate Judge, 
all which were considered in great detail and overruled by him 
in a most elaborate judgment in favour of the respondents. 
That judgment was affirmed on appeal by the High Court at 
Fort William and it is the concurrent judgments of these two 
tribunals that this Board is now called upon to overrule. The 
only point which the appellants have argued on this occasion 
was that which no doubt goes to the root of the matter, vtz., 
whether the gift was invalid under the law of Marz-ul-mout. 
The test which was treated as decisive of this point in both Courts 

as: Was the deed of gift executed by iJadar Buksh under ap- 
prehension of death? This, which appears to their Lordships to 





* 2nd December 1907. 
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be the right question, is essentially one of fact, and of the.weight dios Bin 
and credibility of evidence upon which a Court of review can Steip 
never be їп quite as good a position to form an opinion as the Ahmed 
Court of First Instance, and it would probably be enough to pre- Baksh. 
vent this Board from interfering if it should appear that there 
was evidence such as might justify either view without any clear 
preponderance of probability. Their Lordships are, however, 
clearly of opinion that the reasons given both by the Subordinate 
Judge and the High Court, which they will not repeat, establish 
a large preponderance of probability in favour of the conclusion 
at which they-both arrived. i 

Their Lorfships will, therefore, humbly advise His Majesty 
that this appeal be dismissed. 

The appellants will pay the costs of the first respondent 
who alone defended the appeal. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
[ON APPEAL FROM THE ALLAHABAD HIGH COURT.] 
Present :—Lord Robertson, Lord Collins and Sir Arthur 
Wilson. 


Musammat Surajmani and others .. Appellants.* 
v. 
Rabi Nath Ojha another .. Respondents. T 
»urajmani 
Hindu Law— Wili— Conitruohon— Gift to wife—" Malk," meaning 0f —Presum- v. 
боп — Onus. Rabi Nath 
Ojha. 


The use of the word “ malik” in a deed of gift ога will imports the grant of full 
proprietary rights to the donee or the devieee ; and in order to cut down the absolute 
ownership that the word imports something must be found in the context to qua- 
lify it ; and the fact that the donee 18 à woma 1 and а widow does not suffice to displace 
the presumption. 

The principles of interpretation laid diosa in Lalit Mohur Singh Roy v. Chukkan 
Lal Hoy are of general application, though the donee 1n that case was а male. 


Their Lordships’ judgment was delivered by 

Lord Collins :—'Yhis is an appeal from the High Court at 
Allahabad confirming the decision of the Subordinate Judge of 
Gorakhpur. The question is whether the rst appellant Musam- 
mat Surajmani acquired aright to alienate the property now in 
suit under a deed of gift or testamentary instrument of her late 





* 5th December 1907. . 
1. (1897) L. 8.24 I. А. 76 ; s. е. I. L. R. 24 С, 884. 
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Summa?! husband Ishwar Nath Ojha. The material part of the document 
v. p 
Rabi Nath 15 as follows :— 


Ojha. 


“I now of my own free will and accord while in a sound 
state of mind and in enjoyment of my senses make a gift of the 
entire village Dwarkaput Nankar in Tappa Asnari and half of the 
village Telpurwa in Tappa Pachhar to Musammat Dhanmati, 
my first wife, the entire village Dobaria Khurd in Tappa 
Banjarha and half of Mauza Telpurwa aforesaid to Musammat 
Surajmani, my Second wife, and half of Mauza Jamla Jot (х. e.) 
an eight anna share in it, in Tappa Barikpur to Musammat 
Sarsuti, my daughter-in-law, out of the aforesaid property without 
consideration, on the conditions that during my life time, I shall 
remain in possession of the said property as heretofore, and my 
name shall remain recorded in respect of it in thee public records 
and the Musammats aforesaid shall be maintained by me, that 
after my death they shall under this document get their names 
recorded in the public records in respect of their respective pro- 
perties given to them and remain in possession as owners with 
proprietary powers, and that if, perchance, I have a male issue 
hereafter this deed of gift shall be considered null and void as 
against him.” : 

'The words translated “© аз owners with proprietary powers? 
are in the original mark wa khud ikhtiyar. The appellants 
contend that these words are amply sufficient to confer ап alien- 
able estate. The respondents, on the other hand, contended, and 
the Courts below have held, that under these words the lady took 
more than the ordinary estate of a Hindu widow, which is alien- 
able except in special conditions which are not alleged to exist in 
this case. 

After the death of her husband, Musammat Surajmani 
entered into possession of the property given to her and has pur- 
ported to dispose of it by will in favour of her brother Ram 
Narain Ojha. The present suit is brought by the plaintiffs 
(respondents) as heirs of Ishwar Nath and Surajmani for a 
declaration that the latter was incompetent to execute the said 
will, and it is against the decision in their favour that this appeal 
is brought. The effect of the word malik in testamentary gifts 
has been often discussed in cases decided in the different Courts 
in India where there has been apparently some fluctuation of 
opinion. For instance, since this case was decided in the High 
Court of Allahabad, the same Court, constituted differently, has 
refused to follow it, and expressed the .opinion that the words in 
question passed the absolute estate—Padam Lal v. Tek Singh.1 


1. (4906) 1. L. В 29 A, 217 at pp. 221-229, 
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In the present case, the Subordinate Judge seemed to recognise 
that the trend of the decisions of the Calcutta Courts was opposed 
to his view, but felt bound to follow what he thought was the 
result of the Allahabad cases, which were binding upon him. 

In Kollany Koser у. Luchmee Pershad' decided in 1875 
Mitter J. in dealing with the case of a will where the donees were 
the widow and the daughter of the testator and the word 
“ malik ” was used, thus expresses himself—(at p. 396.)— 

. “ As far as the words go, I think it is plain that the testator 
intended to make an absolute gift of his property in favour of his 
widow and daughter. He says that after his death they shall be 
(maitks proprietors and his entire estate shall devolve upon them.” 

In Yotendro Mohun Tagore v. Ganendro Mohun Tagore? 
the Judicial Committee say (at p. 365): “ ІҒ an estate were given 
to a man simply without express words of inheritance it would, 
in the absence of a conflicting’ context, carry by Hindu law (as 
under the present state of the law it does by will in England) an 
estate of inheritance. In the testamentary instrument under our 
consideration, fiom the context it does not appear that the testa- 
tor Mitended a limited gift in favour of Bani Kooer and Uma 
Kooer. Therefore, adopting the ruleof construction above quoted, 
we must hold that the gift in question was an absolute gift unless 
it can be shown that, by the Hindu Law, gift to a female 
means a limited gift az,carries with it the effect of creating an 
estate exactly similar to the ‘widow’s estate’ under the law of in- 
heritance. І am not aware of any such provision in the Hindu 
Law, nor have we been referred to any authority in support of it.” 


The question as to the effect of the word /££ came before 

this Board in 1890 in the case of Lalit Mohun Singh Roy v. 

Chukkun Lal Гоу. The donee in that case was а man, but the 

principles of interpretation laid down were of general application. 
‚ Referring to the donee the testator said :— 


“ If no children are born to me. ..... or if at the time of my 
death they are not alive then.... my nephew...... becoming 
on my death my sthalabhishikta and becoming owner malik of 
all my estates and properties, etc., shall, remaining my stbalabhi- 


shikta, obtaining the management of Iswarshebas...... enjoy 
with son, grandson, and so on in succession the proceeds of my 
estate. ..... The minor, on reaching majority shall exercise 


ownership (maltkatwa) over all the properties.” 

In delivering the judgment, Lord Davey at p. 88 says:— 

“Tt was not disputed......that the son ofthe testator, if 
there had been one, or his daughter, if there had been one, wouid 
have taken an absolute, heritable and alienable estate. ....." 


1. (1875) 24 W, В. 395. 2. (1872) 18 W. В. 859. 
3. (1897) L. R. 24 I. A, 76 ; &c. I, L В. 24 О. 884. . 
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Rabi Nath 
Ojha. 
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v. 
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Nor was it disputed that the words of gift to the appellant 
were such as to confer on him also an heritable and alienable 
estate. The words ‘become owner ma/tk of all my estates and 
properties’ would, unless the context indicated a different mean- 
ing, be sufficient for that purpose even without the words ‘ enjoy 
with son, grandson and so on in succession which latter words 
are frequently used in Hindu wills and have acquired the force of 
technical words conveying an heritable and alienable estate." 

This case seems-to adopt and apply the same view of the 
word malik as was taken in the Calcutta case in the Kollany 
Kooer у. Luchmee Pershad? above cited, with the result that in 
order to cut down the full proprietary rights that the word imports, 
something must be found in the context to qualify it. Nothing 
has been found inthe context here or the surrounding circum- 
stances or is relied upon by the respondents but the.fact.that the 
donee is a woman and a widow, which was expressly decided in 
the last mentioned case not to suffice. But while there is nothing 
in the context or surrounding facts to displace the presumption of 
absolute ownership implied in the word malsk, the context *does 
seem to strengthen the presumption that the intention was that 
malik should bear its proper technical meaning. It is to be 


. observed that the gift tothe testator's daughter-in-law, Musammat 


Saraswati, is made in precisely the same terms. The learned 
counsel for the respondents was unable to adduce any reason for 


' holding that in her case the gift should be cut down to anything 


less than a full proprietary right, and if this be admitted, the res- 
pondents have to contend fortwo contradictory interpretations 
of the same phrase. 

In the result, therefore, with the greatest respect to the 
learned Judges in the Courts below, their Lordships are unable to 
agree with their decision. 


Their Lordships wil humbly advise His Majesty that the 
appeal be allowed and the decrees of both Courts below dis. 
charged and instead thereof the suit dismissed with costs in both 
Courts. The respondents will pay to the appellants the costs of 
this appeal. 





. 1. (1875) 24 W.R- 895. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Boddam and Mr. Justice Sankaran 
Nair. 
Singan Setti Sanjivi Kondayvaandothers.. Appellants* 
(Defendants 2 to 5.) 


v. 
Draupadi Bayamma alras Venkamma .. Respondent 


(and Plaintif.) 
Mindu Law— Widow— Alienation— Consideration ан part, binding on reverstoners— 
Suit by recermonere to set avide—Pleading s—Contents—Deores, frame of. 


A Hindu widow 18 not bound to mortgage any portion of her husband’s estate, if 
that be more prejadicial to her than a sale by reducing her income to & greater extent, 
as she does not hold the property for the benefit of the reversioner, nor 1s she bound to 
raise money on her personal security. ` 


The right of a reversioner to set aside a sale deed executed by a Hindu widow which 
їв їп part for a consideration binding upon the reversioner, depends upon his refund of 
atleast so much of the consideration as is bindmg upon the everson . and in a guit 
to set aside the sale, the reversioner should offer to reimburse the honu fide purchasers 
of во wuch of the money as has been legitimately advanced. 

[ M?eeram Kowar + Gopal Sahov1 followed.] 

Courts could not in the lifetime of the widow properly decree that upon her death 
the decds should be set aside upon payment, by the persons who should succeed to the 
estate, of the amount which the widow was eutitled to raise, masmuch аз it would be 
contingent upon the will of the persons who might succeed to the inheritance whether 
they would pay the amount or not and the purehaser could not properly be placed by a 
decree of the court in а state of uncertainty ав to whether or not he could safely 
expend capital in the improvement of the estate. Such а decree would be unjust to 
the purchaser and it would be coutraiy to public policy to place an estate in that 


position m which ıt could not be hnown whether the estate could be safely improved or 
not, 


[ Povlohand Lal v. Raghoobuns Suhaye? tollowed. Sugesram Begam v. Juddoobuns 
Sahaye3 referred to. Gobind Singh v. Baldeo Singh & dissented from.] 


Second Appeal from the decree of the District Court of Cud- 
dapah in A. 5. No, 38 of 1904 presented against the decree of the 
Court of the District Munsif of Cuddapah in O.S. No. 602 of 1903. 

Dr. S. Swamtnadhan for appellants. 

B. Stlarama Raw for C. Ramachandra Каи Sahtb for respon- 
dent. 

The Court delivered the following 

JUDGMENT :—The plaintiffs as the reversionary heirs of 
their father brought this suit against the rst defendant, his 








* B. A. 575 of 1905. 80th October 1907. 
1. (1878) П B. L. R, 416. 2. (1867) 9 W. В. 108. 
B. (1865) 9 W. R. 284. + 4. (1903) І. L. B. 26 A. 830. 


Kondayya 
v. 
Bayamma. 


Kondayys 
v. 
Bayamma 
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widow, and other defendants who were alienees claiming under 
her, to set aside the sale in their favour by the rst defendant on 
the grounds that there was no necessity for such sale and that 
these lands of the value of Rs. 1,500 were sold for Rs. 540. 


Out of this sum of Rs. 540, the 2nd defendant who had 
attached the properties in execution of his decree for Rs. 340 which 
he had obtained against the 1st defendant as representative of 
her husband, was paid:his decree debt The rst defendant also dis- 
charged a debt of Rs. 180 incurred for the funeral ceremonies of 
her husband and the remaining portion of the purchase money 
was paid in discharge of another debt also found tp be binding on 
thereversioners. Itis thus proved that the sale was effected for 
the purpose of discharging debts binding on the reversion, and 
the purchase money has been applied in payment of those debts. 
It is also found that the property sold for Rs. 540 was worth about 
Rs. 1,000. On these findings, the Court of First Instance passed a 
decree declaring ‘‘ that the alienations made by the 1st deferfdant 
in favour of the other defendants are not valid after her lifetime, 
and that the plaintiff or the then existing reversioner wil be en- 
titled to recover the lands from the defendants in payment to them 
of Rs. 540—which is found to be a binding debt." This decree 
has been confirmed by the District Judge. This is an appeal 
from that decree. We are of opinion that this decree cannot be 
sustained. The attaching creditor could have forced a sale. 
There is no finding by the lower Courts and there is no evidence 
to show that these debts could have been paid off by the widow 
otherwise than by a sale of this property; she is not bound to 
mortgage any portion of her husband's estate if that be more pre- 
judicialto her than a sale by reducing her income to a greater 
extent as she does not hold the property for the benefit of the re- 
versioner, nor is she bound toraise money on her personal security. 
The lower Courts have also decided that the reversioner, after 
the widows’ death, is entitled to recover possession only on pay- 
ment of the amount found to be binding. А suit brought by the 
heir after the widow's death where the plaint contained no offer 
to pay the money when it should have contained such: offer was 
dismissed on that ground—see Mutteeram Kowar v. Gopaul 
Sahoo’? This view appears to have been accepted by their 








1. (1873) 11 B. L. В. 416, 
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Lordships of the Privy Council. In a case where the suit .was 
brought to set aside an alienation by a widow of property which 
was claimed by the plaintiff to be debutter property devoted to an 
idol, their Lordships after declaring that the widow, as the 
manager of the estate, had the same right as, ora right analogous 
to that of the manager of an infant heir say: “Their Lordships 
are still of opinion that the plaintiff could not succeed on this 
plaint in setting aside the deed because if part of the money was 
required for the repairs of the idol or was represented to have been 
so required and this was dona fide believed in by the grantees, the 
deeds would not ' e wholly void by reason that some money was 
raised for anothtr purpose. It would then come to this, that too 
much of the idol’s property may have been granted; that a less 
quantity of land than that included in the grants would have 
sufficed to raise the money required for the temples. But that 
should not be a sufficient ground for setting aside the deeds alto- 
gether. The plaintiff in that case should have offered to reim- 
burse the Jona Jide purchaser: so much of the money as had been 
legitimately advanced,” and they add that the “ suit in the pre- 
sent form could not have been sustained.” 


Even assuming this to be a mere question of pleading, there 
can, therefore, be no doubt that theright of the heir to set aside the 
deed and recover possession of the property from the appellants 
depends upon his refund of at least the purchase-money. Whether 
he is not also bound to pay interest, etc., as decided in Phoolchand 
Lali v. Raghubuns Sahaye? has not been argued before us. 


If the sale, then, can be set aside only on condition of the 
plaintiffs refunding the purchase money that is held to be binding 
on thereversion, how can a declaratory decree setting aside the 
sale be passed in favour of the plaintiffs without also а direction 
to refund such money? Ordinarily an expectant reversioner 
would not pay the money out of his own pocket as he might never 
be benefited thereby, since the purchase would, notwithstanding 
such payment, continue in possession tillthe widow’s death as the 
reversioner would not till then be entitled to possession and he 
might not be entitled to it at all in the event of not surviving the 
widow. In the case before us there was no offer by the plaintiffs 
to refund the purchase money nor is such a reversioner entitled to 





1. (1867) 9 W. R. 108, 


Kondayya 
v. 
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a decree as is passed in this case for the reasons stated by BARNES 
PEACOCK in Phoolchand Lal у. Raghubuns Suhaye.! "Тһе learned 
Chief Justice held that the Court could not properly decree “in 
the lifetime of the widow that upon her death the deeds should 
be set aside upon payment, by the persons who should succeed to 
the estate, of the amount which the widow was entitled to raise 
in as much as it would be contingent upon the will of the persons 
who might.succeed to the inheritance whether they would pay 
the amount or not, and the purchaser could not properly have 
been placed by a decree of the Court.in a position in which for 
many years he might remain in a state of uncertainty as to 
whether or not he could safely expend capital inthe improvement 
of the estate. Such a decree would have been unjust to the 
purchaser and it would be contrary to public policy to 
place an estate in that position in which it could not be known 
whether the estate could be safely improved or not.” This 
decision was followed in Sugeeram Берат у. Fuddoobuns Suhaye.? 
The learned Judges of the Allahabad High Court profess (fot) to 
follow the decision above cited in Gobind Singh v. Baldeo Singh.* 
If that judgment is inconsistent with the decision in Phoolchand 
v. Raghubuns? we are unable to follow it. There is no decision 
of this Court brought to our notice. Though the question was 
apparently raised in A. S. No. 119 of т,дот the learned Judges 
have not expressed any opinion on this point. 


For the above reasons, we reverse the decrees of the Courts 
below and dismiss the suit with costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Munro. 





Kamakshi Pillai and another is Appellants* 
(A Kaching Credttors 

Nos. 2 and 5.) 

v. 

Ramasamy Pillai and another m Respondents 
(sth Defdt. and 

Attaching 

Creditor No. 4.) 

* 0. М. B. А. No. 31 of 07. 27th November 1907, 
l. (1867) 9 W. R. 108, 2. (1865)9 W. R. 284. 


3- (19038) I. L. R. 25 A. 880. 
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Limiutwn Аоф, Art 179 Cl. d—Step in audof execution—Applioation not M ao- 
dance with law. 


An application for execution though not їп accordance with law, may help 

to save limitation if ıt contains a prayer for the issue of a notice under S, 248 C. P. C, 
1n а case in which a notice 18 necessary in order to euable execution to proceed. 

Appeal from the order of the District Court, Madura, in A, S. 
No. 530 of 1905 presented against the order of the District Munsif 
of Periyakulam in E. A. No. 326 of 1905 in E. P. R. No. 280 of 
1905 (0 S. No. 98 of 1890 on the file of the District Munsif's Court, 
Dindigul.) ` 

К. Ramachandra Atyar for K. Srinivasa Atyangar for appel- 
lants. Е 


Т. К. Venkatarama Sastri for The Ading Advocate-General 
(Р. S. Stvaswamt Atyar) for respondents. 


The Court delivered the following 


JUDGMENT :—In Pachtappa Achari v. Poojalt Seenan? it 
was held that an application for execution, though not in accord- 
ance with law, may be held tosave limitation ifit contains an 
application forthe issue ofa notice under S. 248 of the Code of 
Civil Procedure in a vase in which a notice is necessary in order 
to enable execution to proceed. That case was followed by a 
Bench of this Court in C. M. S. A. No. 87 of тооз and the same 
view was taken in Gofal Chunder Manna v. Gostna Das Kalay.? 

Following these decisions, wethink that inasmuch as a notice 
was in the present case a necessary preliminary to execution and 
the defective application for execution contained an application 
for notice, we must hold that the application of the 27th March 
1902 saves the bar of limitation. 


The order of the District Judge is reversed and thatof the 


Court of first instance restored withcosts here and in the lower 
appellate Court. 





1, (1906) І. І, R. 28 М. 557. 2. (1898) І.І, R. 25 O. 594. ` 


Kamnkshi 
Pillai 
v. 
Ramasamy 
Pillai. 
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IN-THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Æ+., Chief Justice, and 
Mr. Justice Wallis. 
Pattatherunath — Chettumindaiakath 
Parkum Siyali Kundy Thayethun- 
kandy Pathumma and others «is Appellant* 
(Plaintif), 
7. 
Mannam Kunniyal Parkum Siyali 
Kandy and others vs Respondents. 
(Defendants 1, 2 
& 4and Legal 
Representatives of 
ist Defendant.) 
Malabar lao—Marumak kathayam law— Gift by Mahomadan husband to wife and 


Pathumma  ohildren governed by Marumahkathayam law— Estate taken. 


v. 


Held, that in the case ofa gift to a Woman and her children, governedeby the 


Siyali Kandy; Marumakkathayam law, by her husband, а Mahomedan, the donees take the property 


with the incidents of tarwad property. 

Second Appeal from the decree of the District Court of North 
Malabar in A. S. No. 431 of 1903, presented against the decree of 
the Court of the District Munsif of Quilandy in R О. О. No. 456 
of Igor. . 


T. R. Ramachandra Atyar for appellants. 
T. Richmond for 2nd respondent. 
The Court delivered the following 


JUDGMENT :—In this case it appears that one Uthothi, a 
Moplah made a gift of land to his wife, Ayissa, who belonged to a 
tarwad governed by the Marumakkathayam law and the question 
is, to whom does the land descend on Ayissa’s death. ‘The Dis- 
trict Judge has dealt with the case as if the question were to whom 
it descended on the death of Uthothi. Uthothi being a Muham- 
madan, the presumption may be that his property would desceud 
according to Muhamadan Law according to Assan v. Pathumma? 
and Kunhunbi Umma v. Kandy Motthtn? the cases relied on by 
the District Judge. We think, however, that the present case is 





* 8. A. 1401 of 1904. 2nd December 1907. 
*l. (1897) LL.B. 22 M. 494 2. (1908) LL.B. 27 М, 77, 
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governed by the decision of the Full Bench on facts very similar 
to the present іп Kunhacha Umma v. Kutti Mammi Hayee which 
has been followed and explained in Koroth Amman Kutti v. 
Perungotti] Appu Nambiar.? In the first of these cases, property 
given to one A vissamma and her children after the death of her 
husband  Taruvaiin accordance with his orally expressed wish 
was held to be taken by Ayissamma who was governed by the 
Mutumakkathayam law and her children as their exclusive 
property with the incidents of tarwád property. In that case, the 
donor, Taruvai, was a Mahomedan and it was stated in argu- 
ment at page 206 that he was governed by the Marumakkathayam 
law, but the fact that the donor was a Mahomedan was not held 
as affecting the decision. In Koroth Amman Kutti v. Perungottsl 
Appu Nambiar? it was held that in the case of a gift to а woman 
governed by the Marumakkathayam law and to her children by 
their father the donees take such property with the incidents of 
tarwad property, but that the gift by the father does not of itself 
constttute the mother and children separate tarwad. In the present 
case, though the property was purchased in the name of the mother 
Ayissa, the District Judge hoids, we think tightly, that it was 
intended for her children as well. If so, according to the decision 
ofthe Full Bench, the land became the exclusive property of 
Ayissa and her children with the incidents of tarwad property. 
Under these circumstances, the alienations complained of by the 
Ist plaintiff are invalid and the plaintiffs have а right to a decree 
for redemption. 


We must accordingly reverse the decree of the District Judge 
and give the plaintiffs a decree as prayed for with costs through- 
out and 6 months for redemption from date of decree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Boddam and Mr. Justice Munro. 





Gouri 2^ -.  Appellant.* 
(Plaintif). 
v. 
Tirumaya Bhatta and others .. Respondents 
(Defendants т to 3). 
*8. A. No. 1894 of 1904. 20th December 1907, . 
1. (1892) I. L. R. 16 M. 201. 2. (1906) I. L. В, 29 М. 322, 


*3 


Pathummah 


v. 
Abdulla Hajr 
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Hindu Law—Rerersioner—Suit by—Widow—Alienation partly for binding 
purposes, not rord—Satting ande—Terms. 


A sale by a widow effected for the purpose of discharging debts binding on the 
reversion, even though тоге money than was actually necessary tor the purpose 
of discharging the debts was obtained by the sale. is not void and cannot be set aside 
at the instance of the reversioner except on the payment of the amount binding on the 
reversion with interest when the widow dies. 


Relief by way of a declaration is purely a discretionary relief. Where the reversion 
er who sued for it did not offer to pay the debt binding upon the reversion, the 
Court 1efused to grant the declaration. 


Second Appeal from the decree of the District Court of 
South Canara in A. S. No. 318 of 1903, presented against the 
decree of the Court-of the District Munsif of Kasaragod in O. S 
No. 442 of 1902. 

V. C. Seshachartar for N. Babu Rau for appellant. 

K. Р. Subrahmanya Sastri for respondents. 

The Court delivered the following 

JUDGMENT :—The plaintiff sues for a declaration that a 
sale-deed executed by the 2nd defendant in respect of immoveable 
property belonging to her late father is invalid to bind her share 


of the property after her mother’s death on the ground that the 
consideration mentioned in it was false and fictitious. 


The plaintiff and the 3rd defendant are the only daughters of 
one Narayana Bhatta, deceased. The 2nd defendant is his widow, 
and the first defendant is the husband of the 3rd defendant. The 
sale was by the and defendant to the ist defendant, her son-in- 


law. 


It is found by both the lower Courts that the consideration 
mentioned in the deed is not false or fictitious. 


The consideration was Rs. 2,500. This consisted, according 
to the finding of the District Judge, partly of a debt incurred by 
the deceised, partly by various proper items for necessary ceremo- 
nies and funeral expenses, partly Rs. 70 paid to plaintiff and the 
3rd defendant (making Rs. 140) and a sum of Rs. 1,000 to be kept 
with the ist defendant till the death of the 2nd defendant and 
then paid in equal shares to the plaintiff and her sister, the 3rd 
defendant ; as consideration for being permitted to retain the 
money, the 1st defendant was to pay Rs. 55 a year for her life 
timie for her maintenance. 
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In these circumstances, the plaintiff's suit necessarily, in. our 
opinion, fails and is rightly dismissed. The property was sold for 
debts binding on the reversioner, and, though even more money 
was obtained by the sale than wasrequired for that purpose, the 


sale is not void and cannot be set aside except on payment of 
the amount binding on the reversiouer with interest when the 


widow dies—see Phool Chund Lal v. Raghubuns,' Mutteeram 
Kowar v. Gofaul Saboo? and S. А. 575 of 1905.? 

Here the plaintiff asks for a declaratory decree (which in any 
case is a purely discretionary decree)that the sale is not binding 
on her share after.her mother’s death. She does not ask fora 
decree declaring the rights of the reversioner at the time of the 
death of the widow,.and does not offer to pay off what was bind- 
ing on the reversioner. Іп fact she only asks for a decree decla- 
ring that her share in the property is not bound on the ground 
that the consideration in the deed is false and fictitious. She has 
no share in the property and may never have any share in it, and 
the consideration in the deed is not false or fictitious. 


We dismiss the second appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice Wallis and Mr. Justice Sankaran 
Nair, 


Punnayil Kutt aE Appellant* 
(Defendant.) 

D, 
Raman Nair and others .. Respondents 
(Platniz ffs.) 


Limitation Act, Arts. 95, 62, 97—Suit for damages for fraud—Onxs—Proof of 
fraud —Bwit by axsignor against assignee for fraudulent assignment. 

In a guit for damages for fraud. when it is doubtful at what precise time the 
fraud became known to the plaintiff, the onusis on the defendant to show that the 
suit is ont of time. 

A suit for damages by an assignec of a debt against the assignor for having frau” 
dulently assigned the debt when it was not really due to the latter (the assignor) 18 
governed by Art. 95 of the Limitation Act and not by Art. 61 or 97. 

The assignee 18 not bound to assume the truth of the debtor’s саве as to the non- 
existence of the debt assigned as soon as the debtor files his written statement ш the 
suit against him on the assigned debt ; and time, for a suit for damages by the assignee 





* S. A. No. 256 of 1905. 5th December 1907. 


1. (1867)9 W. R. 109. 2. (1873) 11 B. L. R. 416. 
З. (1907) 18 M. L. J. 11. Ў 
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against the asaignor for fraudulent assignment, was held to have run in the case from 
the date of the judgment of the Munsif in the prior suit declaring that the debt was 
not due to the assignor. 

Second Appeal from the decree of the District Court of 
South Malabar in A. S. No. 461 of 1904 presented against the 
decree of the Court of the District Munsif of Chowghat in О. 5. 
No. 417 of 1903. 

S. L. Rosarto for appellant. 

C. V. Anantakrishna Atyar for respondent. 

The Court delivered the following 


JUDGMENT :—This case has been dealt with in the lower 
Courts as if the question were whether the suit is*one for money 
had and received by the defendant for the plaintiffs’ use and so 
governed by Art. 62 of the Limitation Act, or one for money paid 
upon an existing consideration which afterwards failed and so 
governed by Art. 97. In our opinion, neither of these Articles is 
applicable to the present suit. "The plaint states that asa result 
of auction chit fund transactions Rs. 405 was found due by the 
defendant to the plaintiff; that the defendant represented that 
Rs. 511-1 4-0 was due to him by Pathummi Umma and two others) 
who were also members of the chit fund and asked the rst 
plaintiff to take an assignment of this debt which the rst plaintiff 
did ; that the rst plaintiff subsequently sued Pathummi Uinma 
aud the two others making the present defendant a party when it 
was found that Pathummi Umma and others were regularly paying 
the subscription and the defen'ant was receiving them, till Sep- 
tember 1899, for some months after the date of Exhibit B, the as- 
signment deed to the rst plaintiff. It is then set out in paragraphs 
6 and 7 of the plaint that asthe defendant deceitfully made the 
respresentation to the rst plaintiff that the money was due from 
Pathummi Umma and the others, he was overpowered to assign 
the debt; that the ist plaintiff was entitled to recover damages, 
and in para 10, the cause of action is said to have arisen on the 30th 
July 1907, the date of the appellate decree in the 1st plaintiff's suit 
against Pathummi. In our opinion, this is clearly a suit to recover 
damages for fraud and such a suit is governed by Art. 95—Bank of 
Madras v. Multan Chand Kanyalal*, The question then is: When 
did the fraud become known to the plaintiffs? It has been contend- 
ed for the appellant that thishappened in November 1899 when 
Ы 1, (1908) І.І. Е. 27 M, 848. 








PART I.] THE MADRAS LAW JOURNAL REPORTS. 21 


Pathummi and the others put in their written statements repudi-  Punnayil 
ating liability in O. S. No. 631 of 1899, the suit filed against them iid 
by the rs! plaintiff. This written statement was notice to the rst Raman Mas. 
plaintiff that if Pathummi's case was true, he had been defrauded 

by the present defendant, but he was not bound to assume that the 

case set up by Pathummi was true and there is no evidence that 

he knew it to be true until the Munsif's decree in that suit which 

was dated the 29th September 1900 ; and unless the plaintiffs be 

Shown to have had knowledge earlier, the suit is within time. 

When it is doubtful at what precise time the fraud became known 

to the plaintiffs, the onus is on the defendant to show that the 

suit is out of time—Rahktmbhgy v. Charles Agnew Tanner. This 
burden the defendant has failed to discharge. We are, therefore, 

of opinion that the lower Courts were right in holding that this 

suit is not barred. On the facts found in the previous case and 

also in this case the conduct of the defendant must be held to 

have been fiaudulent as he well knew that nothing was due when 

he executed the assignment and he went on himself collecting the 
subscriptions which fell due subsequently until the fraud collapsed 

owing tohis own default. We accordingly dismiss the second 

appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Boddam and Mr. Justice Munro. 


Budruddin Sahib and another .. Appellants* 
©. (1st & and Petitioners and 

ard & 4th Defendants), 

Abdul Rahim Respondent 
(Respondent-Plainis ff.) 


C. P. C. Ss, 244, 278, 283— I pplicability of S. 244 — Party claiming attached Budruddin 
property in his character as trustee—Appeal— Wakf— Deoree directing sale of Wahf Sahib 
property. v. 


8.211 has no sjplication to a case where the judgment-debtor or his repre- Abdul Rahim, 


sentative asserts :n execution that he holds the property attached in trust for some 
third peison or body of persons or a religious charity or instuitution, The claim 
must be investigated under Ss, 273-283, C. P. O., and the order passed therein cannot 
be challenged by an appeal, but must form the subject of a separate suit, 

A decree directing the sale of wakf property may in certain circumstances be 
perfectly valid. 





~A. А. A. O. No. 14 of 1907. 17th January 1908, 
1. (1892) L І, R 17 B. 841. 
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Budruddin -Appeal from the decree of the District Judge of Tanjore in 

saab A. S. No. 383 of 1906 presented against the order of the Court of 

Abdul Rahim, the District Munsif of Tiruvadi in E. P. No. 71 of 1906 in M. P. 
No. 1313 of 1905 (О. 5. No. 203 of 1901). 

С. 5. Ramachandra Atyar for appellants. 

T..R. Venkatarama Sastri for the Ag. <Advocate-General 
(Р. S. Stvaswamt Atyar) for respondent. 

The Court delivered the following 

JUDGMENT:—The respondent obtained a decree for sale of 
certain property in a mortgage suit against the father of the 
appellants. А 

After decree, the defendant died and the respondent applied 
for leave to execute the decree against the appellants by sale of 
the land under S. 234, Civil Procedure Code. The appellants 
opposed the application on the ground that the land ordered to be 
sold was wakf property of which they were in possession not as 
representatives of their deceaded father but as hereditary trifstees 
of the property. 

The District Munsif held that he could not go into the 
question under S. 244, Civil Procedure Code, on appeal. The 
District Judge also held that S. 244 did not apply, and if it 
did, he dismissed the appellants’ appeal. 


This second appeal is brought from this decision. 

It is contended before us, that no appeal or second appeal lies 
as the appellants’ only remedy is by preceeding under Ss. 278 
to 283, Civil Procedure Code, and that S. 244 does not apply. 

We think this contention is right. The appellants’ objection 
is taken as trustees and in a different capacity to their position as 
representatives of their father, and in that capacity they are not 
within Ө. 244. 

This is the result of the decisionin Murtgeya v. Hayat Saheb* 
where Ranade J. laid down the proper procedure as follows :— 


« Where he asserts that he holds the property in trust for — * 

* * * * some third person or body of personsora 

religious charity or ínstitution the claim must be investigated 

under the provisions of Ss. 278 to 283, and the order passed 
LCS 1. (1898) I. L. В. 28 В 387. 
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therein cannot be challenged by an appeal, but must form, the 
subject of a separate suit.” See also Ramanatham Chettiar v. 


Budrudin 
Sahib 


Lewai Marakayar! and Kumaretia Servatgaram у. Saba patht Abdul Rahim. 


Chethar.? 


In this case there is no ground for holding that the decree is 
ultra vires. No question of public policy arises, for a decree for 
the sale of ‘wakf’ property may in certain circumstances be 
perfectly valid. The cases cited, viz. Lakshumanaswamt Naidu 
v. Rangamma? and Raja of Vizianagaram v. Dantivada Chelliah,* 
therefore, do not apply. 


We dismiss the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Мг. Justice Wallis and Mr. Justice Sankaran 
Nair. 


Togaram Appadu Patnaidu .. Appellant* 
B (Plank ff.) 
Togaram Venkata Ranga Rau and others.. Respondents 
(Defts. and Legal 
Rep toes. of ard 
Defendant.) 
C. Р. C., S. 398—Final deoree—2No application neocessary—Court competent to aot 
* suo motu ’—Partition by metes and bounds—Lands not paying revenue to Government. 


A suit for partition of lands not paying revenue to Government is vo be considered 
pending on the file of the Court until there “has been an actual division by metes 
and bounds under 8. 396, C. P. С., апа в final decree as contemplated by Б. 396 is 
passed. 

The Court is competent to pass the final decree for partition under 8, 896, О. P. О. 
suo motw without an application by the parties for the purpose. 


Appeal from the decree of the District Court of Ganjam at 
Berhampore in О. S. No. 18 of 1903. 

К. R. Subrahmanta Sastri for appellant. 

Е. V.R Sarma and V. Ramesam for 1st and 2nd respondent 

P. Nagabhushanam for sth. respondent 

The Court delivered the following 


JUDGMENT :—We agree with the District Judge that the 
plaintiff has failed to prove the reunion after partition on which 





*A. No. 137 of 1904. 18th December 1907. 
1. (1898) 1. L. B. 28 М. 195. 2. (1906) I. L. К. 80 M. 26, 
8. (1902) I. L. R. 26 M. 81. 4. (1904) I L. R. 28 M. 84. 
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the suit is based. The decree in the former suit included land -not 
paying revenue to Government and there has been no partition by 
metes and bounds effected under S. 396, Civil Procedure 
Code, so that the final decree contemplated by that section has not 
yet been passed. 


Under these circumstances no question as to the execution of 
the decree has yet arisen and the District Judge is still bound to 
pass the final decree under S. 3y6 which he may do even 
without the application of the parties—Malltkarjunadu 5ейт v. 
Lingamuris Pantulu and others Dwarka Nath Mtsser v. 
Barinda Nath,* and Latchmanan Chetty v. Ramanathan Chetty.§ 
As it is still open to the plaintiff to obtain his share in the joint 
family property in the former suit, we are clearly of opinion 
that it is uot open to him to bring a fresh suit for the partition 
of the joint family property. 


As regards the property which in the previous suit was found 
to be the self-acquisition of the plaintiff's father, the plaintiff has 
not sued in the present suit to recover his share of the succession 
and he cannot obtain any such relief in this suit. 


In the result, we agree with the District Judge and dismiss 
the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Sankaran Nair. 


Annamalai Mudaliar - jos Appellant* 
(Pefsftoner , Assignee 

7. Deeree-holder.) 
Ramaier and others ze Respondents 
(Defendants and 

Fudgment-debtors.) 


Limitation Асі, Art. 179, Ol. 4— Application in acoordance with law—Step in aid 
of axeoution—C. P. C., 8. 232—Application by the transferee-decrec-holder to be re- 
содтісей as such. 


Where a Court received an application by the transferee-decree-holder for re- 
cognition as transferee and ordered the same, without returning it on the ground that 
it was not in accordance with 8. 232, О, Р. C., and there was no appeal from the order, 
held that the application was an application in accordance with law and that a 





1. (1908) I.I. В. 25 M. 277. 2. (1895) I. L. R. 22 С, 495, 
. 8. (1904) I. L. В. 28 М. 129, 
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subseqnent application for execution within 8 years trom the date of the qnginal 
application was not barred. 

Obiter :—An application by the tranferee-decree-holder for the mere recogm tion 
by court as transferee 18 а step in aid of execution. 

Appeal from the Order of the Subordinate Judge’s Court 
of Negapatam in C. M. P. No. 241 of 1904 in О. S. No. 23 of 
1900. 
T. Narastmhatyangar for appellant. 

T. V. Seshagiri Atyar for respondents. 
The Court delivered the following 


JUDGMENT :—In this case, the appellant, a transferee- 
decree-holder, on the 2nd December rigor, presented a petition 
under S. 232, Civil Procedure Code, in which, after stating 
that he had obtained an assignment of the decree and that when 
recognised as transferee-plaintiff, he would have to-obtain an order 
absolute and then file an execution petition, he prayed the 
Court to pass an order recognising him as assignee-plaintiff in 
the suit. It was ordered accordingly on the 5th July 1902. On 
the 11th March 1904, the appellant applied for an order absolute 
under S. 89 of the Transfer of Property Act, but the lower Court 
held the application to be barred as more than 3 years had elapsed 
since the date of the decree (sth August 1900) and the application 
of the 2nd December тоот was not, in the opinion of the Court, an 
application to take a step in aid of execution in accordance with 
law within the meaning of Cl. 4 of Art. 179 of the 2nd Schedule 
to the Indian Limitation Act. We are unable to agree with this 
conclusion. ‘The petition, as appears from its terms, was intended 
as а step in aid of execution as it sought the recognition by the 
Court of the petitioner's right to execute the decree, which recog- 
nition it was open to the Court to grant, or withhold. The 
question then arises: Was it an application in accordance with 
law ? It is no doubt true as pointed out by Str Bhashyam Atyan- 
gar J. in Ramachendra Aiyar v. Subramania Chettiar? that 
S. 232, Civil Procedure Code, does not provide for any application 
in this form but contemplates that the transferee should apply for 
execution of the decree without any preliminaries of this kind, 
merely giving notice of the application to the transferor and the 
judgment-debtor. Consequently, when instead of applying for 
execution the appellant put in his application for recognition as 

1. (1908) 14 M. L. J. 893. $ 
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transferee, the Court might have returned the petition to him for 
amendment as not in accordance with the section. Instead of 
doing this, the Court made the order prayed for and the appellant 
did not appeal against it as he might have done. Under these 
circustances, the application must be taken to have been in 
accordance with law. It was clearly a step in aid of execution, 
and, as it must be taken to have been in accordance with law, the 
present application is not barred. We may also observe.that it 
has recently been held in Pitam Singh у. Tola Singh! that an 
application for recognition by a transferee-decree-holder is an 
application to take step in aid of execution in accordance with 
law. We must, therefore, set aside the order of the lower Court 
and remand the case to it for disposal according to law. The 
respondents will pay the appellant the costs of this appeal. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Arnold White, Æ+., Chief Justice, and Mr. Justice 
Wallis. 


Vadappalle Narasimham Vs Appellant* 
0. (Plaintif). 
Dronamraju Seetharamamurthy Respondents 
and others -. (Defendants). 


T. P. å., S. 116—'" Consent "— Holding over—Position of tenant holding отет and 
his repr esentatrves— Representatives of tenant at sufferance trespassers—Limutation Aot, 
Art, 189, 144—0. P. C., Ss. 981, 288—Res judicata. 

S. 116 of the Transfer of Property Act which enables the lessor or his representa- 
tives by his assent to convert a tenant by sufferance into a yearly or monthly tenant 
does not enable him to convert the representative of a tenant by sufferance into such a 
tenant by a mere assent on his part, without the consent of such representative. 

If а tenant by sufferance dies and his representative holds on, he holds asa 
trespasser, 

[Adimulam v. Pir Racuthan® referred w., Krishmaji Ramackendra v. Antafi 
Pandurang3 distinguished. ] 

The representatives of a tenant by sufferance who enter after his death are not 
tenants within the meaning of Art. 189 of the Limitation Act; and в suit'against them 
18 governed by Art. 144. А ? 


An order passed under 8. 281, О. Р. C., is not conclusive against the judgment- 
debtor unless he is в party to the proceedings in which the order was passed. 





1. (1907) I. L. В 29 A. 801. 2. (1885) I. L. R. 8 M. 424 at 427, 
С 8. (1898) Т. L. R. 18 B. 256, 
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An order under S. 281 C. Р. C. cannot be taken adsantage of by a peison who was Narasimham 
not а patty to tbe proceedings. v. 
Second Appeal from the decree of the District Court of onmia ` 
Vizagapatam in А. S. No. 41 of 1904 presented against the decree 
of the Court of the District Munsif of Yellamanchiliin О, S. 


No. 212 of 1903. 


К. Srinivasa Atyangar and S. Srintvasa Atyar for V. Krishna: 
swami Aryar for appellant. 


T. V. Seshagiri Atyar and K. Subrahmanya Sastri for 
respondents. 


The Court delivered the following 


JUDGMENT :—This is a suit to recover certain lands which 
were held by one Sanyasi, the predecessor of defendants Nos. 2 to 6 
under certain inamdars. The inamdars granted them to the 
defendants Nos. 8 and g, the predecessors of the plaintiff. Subse- 
queytly to the grant, Sanyasi attorned to the grantees and on the 
7th January 1884 executed a kadappa Exhibit M in their favour 
by which he undertook to hold thelands under them at a yearly 
renta] for three years until the close of the year Vijaya, April 1887. 


The kadappa further provided that although he should con- 
duct himself properly for three years according to the cowle he 
should obtain a fresh cowle at the end of the three years. 


In 1887, the Government resumed theinam and Sanyasi then 
attempted to get Government to grant him a patta for the lands 
at the full assessment, but the 8th and oth defendants put in a 
petition alleging that he was only a ryot cultivating under them, 
and ultimately Government ordered the раќа to be issued to 
defendants Nos. 8 aud 9— Exhibit 7, dated the 20th July 1888. 
Sanyasi, however, did not'pay any rent subsequent to the end of 
the year Vijaya (April 1887) and died in 1889, when defendants 
Nos. 2 to 6 are found to have entered as his representatives. 
Nor was any rent paid subsequently down to the institution of 
the suit in 1903. 

In these circumstances, both the lower Courts have held that 
the suit was barred as at the expiry of the termlimited by 
Exhibit M. Sanyasi became a tenant by sufferance and defendants 
Nos. 2 to 6 who are found to have entered on his death cannot be 
kegarded as deriving any interest from him but must be regarded 
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as шеге trespassers holding adversely to the plaintiff and his 
predecessors. In this Court it has been urged that Exhibit M not 
having been executed by the lessor was not a valid lease for three 
years unde: the provisions of the Transfer of Property Act, and that 
Sanyasi did notin law hold underit, but must be regarded as 
having become a tenant from year to year. This point was not 
raised in the lower Courts and we cannot now assume that there 
was nota registered counter-part executed in his favour by the 
defendants Nos.8 and 9. Assuming that Sanyasi held for three 
years, and on the expiry of the term became a tenant at sufferance, 
we think the view taken in the lower Courts is right. "There is 


'no evidence of any assent on the part of the landlord during 


Sanyasi’s life which could have converted him from a tenant at 
sufferance into a tenant in the sense of the term either at will or 
from year to year, At Common Law, the landlord's assent 
converted a tenant at sufferance into a tenant at will, but the 
inconveniences of this tenure to both sides disposed the Ceurts 
readily to construe tenancies at will as tenancies from year to year. 
In Right v. Darby Lord Mansfield laid it down that “ if there 
be a lease fora year, and by consent of both parties the tenaut 
continde in possession, the law implies a tacit renovation of the 
contract.” In England this is apparently a presumption, vide 


‘Dougal v. McCarthy.? But in most of the American States it 


is now held that a tenant, who holds even after his term has 
expired, may be treated by the lessor as a tenant from year to year 
or a trespasser at his option, but the tenant cannot elect in which 
capacity he should be regarded, vide American Notes XV Ruling 
cases at pp. 541 and 594, and the rule appears to have been laid 
down as broadly in Sayaji Bin Habajt Bhadvalkar у. Umaji Bin 
Sadojs Ravut?, before the passing of the Transfer of Property 
Act. Under S. 116, which in our opinion points the rule which is 
prima facte applicable even in cases not coming under the Act 
where a lessee holds over and the lessor or his representative 
accepts rent or otherwise assents to the tenant continuing in-pos- 


session, the lease is, in the absence of a contract to the contrary, 


renewed from year to year or month to month as the case may be. 
But while at common law the lessor would by his assent convert 
a tenant by sufferance into a tenant in the true sense of the term 


(1786) Т. R. 159. 2, (1898) 19. В. D. p. 786. 
8. (1866)8 Bom. Н C. В. A. C, J. р. 27. 
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he could not by his mere assent convert the representatives *of a 
tenant by sufferance who are mere trespassers into tenants with- 
out their own consent; and S. 116 of the Transfer of Propeity 
Act which enables the lessor or his representative by his assent to 
convert a tenant by sufferance into a vearly or monthly tenant 
does not enable by his mere assent to convert the repre- 
sentatives of a tenant by sufferance into such a tenant. It is, 
therefore, unnecessary to consider the evidence of the assent by the 
lessor after the death of Sanyasi, the alleged tenant by sufferance 
which has been relied on by the plaintiff. The statement made 
Obster in Adimulam v. Pir Ravuthan* that “if a tenant by suffer- 
ence dies and his representative enters and holds on, he holds as 
a trespasser” is, in our opinion, in accordance with all the 
authorities on the subject, and in the present case the facts negative 
any implication that a tenancy was subsequently created by 
consent of both sides. The decision in Krtshnayt Ramachandra 
у. Азау: Pandurang? which has been relied on by the appellant 
is, in our opinion, distinguishable, and we may further observe that 
this decision has been dissented from in Kantheppa v. Shesheppa* 
and in Chandrt v. Dafi Bhau.* Although the possession of a tenant 
by sufferance is not at common law adverse to the landlord, (see 
Notes to Taylor v. Horde”) still as held in the two cases last 
mentioned, and according to the view expressed in Seshamma 
Shettals v. Chickaya Hegade,® in a suit bya landlord to recover 
possession from a tenant for aterm of years, time begins to run 
under Art. 139 of the Limitation Act, from the expiry of the term 
which must be held to be the time when the tenancy is determined 
within the meaning of the article ; and the decision in Adimulam 
у. Ptr Ravuthan! can, in our opinion, be no longer treated as 
good law. Art. 139 of the Limitation Act, however, deals with 
suits to recover possession from a tenant, that is to say, a person 
who was a tenant until his tenancy determined. The representa- 
tives of a tenant by sufferance who enter after his death cannot, 
in our opinion, be said to have ever been tenants within the 
meaning of Art. 139, and a suit against them would appear to 
fall within Art. 144. Even so, the present suit is barred as the 
defendants Nos. 2 to 6 entered iu 1889, and the present suit was 
not instituted until 1903. 

1. (1885)I. І. B. 8 M. 421 at 427, (1893) I. L. R. 18 B. 256. 


= 
3. (1897) I. L. К. 22 Воп. 893. i. (1900) I. Ja R. 21 Bom, А04. • 
5. (1752) 2 8m. L. О. P. 559 10th Edition. 6. (1902) 1. L. В. 25 М, 507 at р. 511. 
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"One more point remains to be considered. In 1896 the suit 
lands were attached in execution for a decree against defendants 
Nos. 8 and 9; and defendants Nos. 2 to 6 put in a claim petition 
which appears from exhibit D, an extract from the Miscel- 
laneous Petition, to have been dismissed. Defendants Nos. 
2 to 6: did not sue within the year, and on this ground the 
District Munsif held that they were debarred from asserting 
their right to the property in the present suit, but the District 
Judge overruled this contention, we think rightly, on the ground 
that it is not shown that the judgment-debtors, defendants Nos. 8 
aud 9 were parties to the proceedings in which the order (Exhibit 
D) was passed. It has been held in Guruva v. Sulbarayudu? and 
Morden Kutti у. Kunht Кийтай? which was approved by Е.В. 
in Krishnaswam: Naidu v. Somasundaram Chetttar® that an order 
passed under S. 281 is not conclusive as against the judg- 
ment-debtor, unless he is a party to the proceedings in which the 
order was passed. If, therefore, the order in Exhibit D had been in 
favour of the defendants Nos. 2 to 6 they could not have pleaded 
it successfully im the present suit against the plaintiff as his 
predecessors, the judgment-debtors, defendants Nos. 8 and 9, were 


‘not parties to the proceedings in which the order was passed. It 


is contended, however, that though the defendants Nos. 2 to 6 
could:not under these circumstances have taken advantage 
against the judgment-debtors of an order passed on ‘their claim, 
still under the words of S. 283 an order made against them 
must’be held to be conclusive as between them and the judgment- 
debtors, even though the latter were not parties. No authority 
has been cited in support of this contention which is opposed to 
the decision in Jagan Nath v. Ganesh* and was, in our opinion, 
rightly rejected. In the result, the second appeal must be 
dismissed with costs. 








l. (1890) I. L. В. 13 М, 866. 2, (1902) I. L, R. 25 M. 721. 
8. (1906) L L. B, 80 М. 385. í, (1896) I. L. R. 18 A. 413, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Miller and Mr. Justice Munro. 


M. Tuppan Nambudri ..  Petitiener* 
7. (Defendant.) 
V. P. Chinna Pari Kutti .. Respondent 
(Pjanti) 
Mortgage—Construction—T. P. A., S. 76— Contract to the contrary.” Tuppan 
A morrgage deed гап in the following terms :—" In consideration of an advance Nambudri 
of Rs. 795-8-0 the mortgagee is to hold possession, for 12 years, of land yielding a v. 


pattam of 80 paras of paddy and Rs. 40 and is to pay а pxrappad of 12 paras of paddy Chinna Pari 
and 12 fanams and 50 cocoanut leaves ‘having deducted interest and Government Kutti. 
теуеппе,'! ” 

Held, that there was no contract tothe contrary within the meaning of 8. 76, 
T. P. А., and that the burden of an enhancement in the Government revenue fell upon 
the moitgagee. 


The mortgagee should prima facie bear the burden of an enhanced assessment, and 
16 ів on the mortgagee to prove a contract;to the contrary in order to escape liability. 


Petition under 5. 25 of Act IX of 1887 praying the High 
Courj to revise the decree of the Subordinate Judge’s Court of 
South Malabar at Calicut in S О. S. No. sro of 1906. 

The question in the case was whether, on the construction of 
а mortgage deed the mortgagor or the mortgagee was bound to 
pay the amount of enhancement in the kist. The material 


portion of the deed appears in the judgment. 
К. К. Subrahmanya Sastri for appellant. 
C. V. Anantakrishna Atyar for respondent. 


К. №. Subrahmanya Sastrt:—The mortgagee is liable to pay 
the enhanced assessment—L. P. A. 41 of 1906; S. A. 525 of 1905; 
see also С. В. P. 218 of 1907. In this case the interest is not 
fixed, and therefore, it is distinguishable from С. К. P. 218 of 1907. 
` Government revenue payable was also a fixed amount in 
C. R. P. 218 0f 1907. С. К.Р. 84 of 1905 is against me, but 
that is the decision of a single Judge. Mr. Justice Moore does not 
consider the question in detail. S. 76 of the Transfer of Property 
Act is clear. The mortgagee has to pay in the absence of a con- 
tract to the contrary. C. R. P. 386 of 1903 is also against me. 
That isa case of landlord and tenant. The landlord was held 
liable to pay the enhanced kist in S. А 1349 of 1904—a deci- 
sion of Benson J. It seems to have turned upon the construction 
of the document. 








C. R. P. No. 175 of 1907. 29th November 1907, 
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* Kamaya Natk v. Rudra Natk? is also against me. "There, it 
is assumed that the mortgagor is liable and the mortgagee is en- 
titled to tack on the amount to his charge. Again, if the mort- 
gagee was liable the question can be raised only ina suit for 
redemption. 


C. V. Anantakrishna Atyar for respondent.—C. R. P. 15 of 
1904 ; and C. R. P. 218 of 1907 are a in my favor. Isubmit there 
is a contract to the contrary in this case. The gross rent was 
fixed; the balance of purappad was fixed. Kist wasan ascer- 
tained sum and consequently the interest too. 5. А. 525 of 1905 
merely reiterates the section and calls the attention of the lower 
Court to S. 76, T.P.A. That case is not against me. L.P.A. 41 of 
1906 is to the same effect and merely reiterates the section. The 
words ‘ Government revenue do not occurin the kychtt at all. 
'The gross yield was not fixed in that case. 

'The Court delivered the following 

JUDGMENT :—The material conditions in the kanom now 
in question may be summarised as follows :—In consideration of 
an advance of Rs. 795-8-o the mortgagee is to hold posses- 
sion, for 12 years, of land yielding a дайат of 80 paras of paddy 
and Rs. 40 and is to pay a purappad of 12 paras of paddy and x2 
fanams and so cocoanut leaves “ having deducted interest and 
Government revenue.” 


'The revenue having been increased at the recent settlement, 
the questionis whether the difference between the old and the 
new is to be paid by the mortgagee or by the mortgagor. 

It is conceded that the provisions of S. 76 of the Trans- 
fer of Property Act are to be applied to this case, but con- 
tended that the kanom ''contains a contractto the contrary” 
withinthe meaning of that section so as torelieve the mortgagee 
of the payment of any taxes which were not payable at the com- 
mencement of the period covered by the kanom. 

Mr. Anantakrtshnatyar’s argument amounted to this; — Тһе 
pattam and the purappad are fixed; the прийг was known when 
the contract was entered into, and the balance of fa//am after pay- 
ment of purappad and nigudi is reserved for interest. "The con- 
tract does not contemplate the cutting down of the interest, and 
therefore all payments over and above those provided for in the 
contract must be made by the mortgagor. 

This argument assumes that the да/дә is a constant factor, 
but the fa//asm; seems to be merely an estimate and the amount 


1. (1890) І. І. В. 22 B. 440. 
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realised by the mortgagee will, of course, vary directly with the 
annual yield of the land. It is quite clear that the contract does 
not provide for a reduction of purappad in the event of a failure of 
crop, and it cannot bind the Government to reduce the жумай in 
a like event. Consequently, in the contemplation of the contract,if 
a failure of crop reduces the patfam, the 1055 must necessarily fall 
on the interest, the whole fund being ex Aypothest divided among 
purappad, interest and mtgudt, and so, if in consequence of a rise 
in prices ora good season, the fa//az increases in value, the 
increase will go to benefit the mortgagee unless it be wholly or 
partially absorbed by an increase in the szgudi. 


Neither женат nor interest is stated in the contract as a 
fixed sum, aud both are lumped together as sums to be deducted 
by the mortgagee before paying his purappad. 

The amount of the яриа, like the Pa/fam,is beyond the 
contrq] of either party to the contract, and if the contract contem- 
plates a possible fluctuation in the interest, why should it not 
also contemplate a fluctuation in the лген? ‘There seems to us 
to be nothing in the contract to negative the conclusion that 
such a fluctuation was contemplated, and,if that is so, the burden 
of the fluctuation must fall on the mortgagee; there is no contract 
tothe contrary. But even in the view that the contract was not 
intended by the parties to provide for fluctuation either in patfam 
or sigud:i (and that is perhaps the common sense view of the 
matter), still there is nothing to throw on the mortgagor the 
burden of providing the increase in the zs2g44:—no contract con- 
trary to the rule laid down in S. 76. 

It is not necessary to discuss the various unreported cases cited 
before us; each decision depends upon the construction of the 
contract with which it deals, but some of the decisions seem to go 
rather far, almost, indeed, to the length of requiring the mortgagor 
io prove a contract in his favour. The law requires the mortgagee 
to bear the burden, if he is not relieved of it by his contract, and 
he is not so relieved here. 

The lower Court’s decision is reversed and the suit dismissed 
with costs throughout. 

| [But see Krishnater v. Arappult [yer.*—Ep.] 








1, (1904) 14 M. L. J. К. 488. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH). 
Present :—Sir Charles Arnold White, Æt., Chief Justice, Mr. 
justice Wallis and Mr. Justice Miller. 


Saravana Pillai and others a Appellants* 
(Defts. Nos. 1 £o 3). 
T. Sesha Reddi we Respondent 


.. 0 Qs£ Plaintiff). 
C. P. C, S. 574—Judgment not in accordance with the seotion— Appeal—Practice— 
Procedure. 


Where there has been a failure by the appellate Court to comply with the require- 
ments of 8. 574, O. P. C., the proper form of the order to be made by the second appel- 
late Court is to set aside the decree and remand the case to tho first appellate Oourt for 
disposal according to law. If the judge of the first appellate Court happeus to be the 
same individual who heard the appeal originally, ne need rehear the appeal, only if he 
18 of opinion that he cannot properly dispose of ıt without а rcheaiing; aud where he is 
not the person who originally heard the appeal, he should alwsys rehear it. 

Second Appeal from the decree ofthe District Coust ot 
Chingleput in A. S. No. 533 of 1904, preseuted against the 
decree of the Court of the District Munsif of Chingleput іп О. S. 
No. 252 of 1902. 

This second appeal coming on first for hearing before 
Mr. Justice Boddam and Mr. Justice Sankaran Май, their 
Lordships made the following 

t ORDER OF REFERENCE TO A FULL BENCH.—When 
in second appeal, it appears that the judgment of the lower ap- 
pellate Court does not substantially comply with the requirements 
of S. 574 of the Civil Procedure Code, the question arises whether 
the judgment must be reversed and the case sent back for disposal 
according to law, as іп .SY/arama Sastrulu v. Suryanarayana 
Sastrulu>, or whether the case should only be sent back to the Judge 
who decided the case in order that he may comply with the 
requirements of the section, as decided in Кула Redd: v. 
Srinivasa Reddi?, with which we agree. Having regard to the 


conflict in the decisions, we refer the above question to the Full 
Bench. 


Т. Rangachartar for appellants. 
T. R. Krishnaswami Atyar for respondent. 








* 5, А, 958 of 1905. 29th Novembei 1907. 
К Pn 2 nuns „Ë 10th October 1907. 7 i 
1. (1898) I. L. R, 22 M. 12, 2. (1874) 5 M. H. C. R, 174. 
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The Court expressed the following . 


OPINION :- We are unable to agree with the judgment in' 


Kristna Reddi v. Srinivasa Reddi, if itisto be regarded, as 
would seem to have been the view of the learned judges by whom 
the present order of reference was made, as a decision to the effect 
that, when there has been a failure by the lower appellate 
Court to comply with the requirements of S. 574 ОЁ the Code of 
Civil Procedure, the only course open to this Court in second ap- 
peal is to send back the case to the judge who heard the appeal, 
and that, when this is impracticable, no further action can be 
taken. | 


We are of opinion that the proper form of order is that 
which, in recent years, has, ме believe, been almost invariably 
adopted by this Court, namely, an order setting aside the decree 
and remanding the case to the lower appellate Court to be 


disposed of according to law—see, for instance, the orders in, 


Kunhi Marakkar Haji v. Kutti Umma?, and Sifarama Sasirulu 
v. Suryanarayana Sastrulu?. This would seem to bein accordance 
with the present practice of the Calcutta and Bombay High 
Courts—see Ramt Deka v. Brojo Nath Satkta*, Bhagavan v. 
Кези" Kuverjt,® and Ramchandra Govind Manik v. Seno 
Sadashiv Sarkhots—although, in the last mentioned case, there was 
no formal order settiag aside the decree. 


If the judge of the Court to which the case is remanded, is 
the judge who heard the appeal in the first instance, and if he 
considers that he can properly dispose of the remanded case 
without a rehearing of the appeal, the writing of a judgment 
which satisfies the requirements of S 574, without rehearing 
the appeal, would, in our opiniou, be a compliance with the order 
that the case be disposed of according to law. But, in all cases 
where the judge of the Court to which the case is remanded, is 
not the judge who heard the appeal in the first instance, and in 
all cases where the judge of the Court is the judge who heard the 
appeal in the first instance, but he does not consider that he can 
properly dispose of the remanded case without a rehearing of the 
appeal,a rehearing is necessary in order that there may be a 





1. (1874) 5 M. H. C. К. 174, . 2. (1897) I. L. К. 20 M. 496. 
8. (1898) I. L. R. 22 M. 12. 4. (1897) I. L. В. 25 C. 97. 
5. (1892) I. L. R 17 В..428, 6. (1894) L L. К. 19 B. 651, 
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compliance with the order of this Court that the case be disposed 
of according to law. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Charles Arnold White, КА, Chief Justice and 
Mr. Justice Sankaran Nair. 


Narayanaswami Naick and others .. Appellants* 
(Defts. 2 to 4). 

v. 
Seshama Raju .. Respondent 


(Plaintif). 
C. P. C, 6. 234— Hindu Law—Deores debt—Sons brought or reoord as representa- 
tices of deceased father pending suit—Deoree, form of. 
Where the sons of a Hindu father are brought on the record in & pending suit 
aga nst the father as his legal representatives, the decree to be passed as against them 
should only bein their represeutative capacity, i. e. that the amount of the decree 
should be recovered from them only from the estate of the deceased father in ¿belir 
hands. 
[Periasam Muduliar v. Seetharama Chettiar! approved. ] 
Second Appeal from the decree of the Subordinate Judge's 
Court of Negapatam in A. S. No. 217 of 1904 presented against 
the decree of the Court of the District Munsif of Tiruturaipoondi 


in О. S. No. 277 of 1902. 


The Ag. Advocate-General (P. S. Stvaswamt Atyar) for 
appellants. 
R. Shadagopachartar and V. Venkatachartar for respondent. 


The Court delivered the following 


JUDGMENT :—We think the law is correctly stated in the 
opinion expressed by Sir Bahshyam Atyangar in his judgment in 
the Full Bench case of Pertasamt Mudaliar у. Seetharama 
Chetttar.. The sons of the deceased having been brought on the 
record in their character of personal representatives of the deceased, 
the decree should be against them as personal representatives, the 
amount of the decree to be realised from the estate of the deceased 
in their hands. It has been contended that the form of the decree 
adopted by the lower appellate Court may be upheld on the 
ground that the debt incurred by the deceased defendant isa 
family debt. ‘There are two answers to the contention. The 








*8 A. No. 88 of 1905. 20th December 1907. 
1 (1908) I. L. R. 27 M. 248 at 248. 
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question cannot be gone into in this suit since the defendants Nos. 
2,3 and 4 were brought on the record in their representative 
capacity. Further, the 2nd defendant was relieved from the liabi- 
lity by the decree of the lower appellate Court and there has been 
по appeal against this. 


We allow the appeal, set aside the decree of the Subordinate 
Judge and restore that of the Munsif. 


The parties will pay their own costs in this Court and in the 
lower appellate Court. 


` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Мт, Justice Benson and Mr. Justice Wallis. 
Vadlamannati Venkataramiah Pantulu .. Appellant* 


(Petitioner- 
v. Ist Plaintif). 

К Sri Rajah Venkatarangiah Appa 
Rau Bahadur Zamindar Garu .. Respondent 
(Respondent- 
Defendant). 


Madras Acts—Rent Recovery Act—Patta, tender—Transfer by old tenant —Bona- 
Jide dispute. 

A person claiming to have a patta tendered to him as transferee from a tenant is, no 
doubt, bound, if called on, to produce the transfer-deed for the Zamindar’s inspection 
in proof of his claim ; but if it 1s not apparently in order, and if, after notice, which 1t 
is the Zamindar's duty to give to the old tenant, the latter does not contest the vahdi- 
ty of the transfer, it is the duty of the Zamindar to grant a pattah to the new tenant. 
The rule that the landlord cannot refuse to grant the pattah to the old tenant on the 
ground of transfer must be confined to cases where theie is a bona-fide dispute as to 
the transfer between the old and the new tenants. 


[Orr v. Rakkwmarathit explained. } 


Appeal-under S. r5 of the Letters Patent against the order of 
Mr. Justice Boddam in C. К. P. No. 542 of 1906 presented against 


Naray ana- 
swami Naick 
v. 
Seshama 
Raju. 


Venkatramiah 
v. 
Venkata- 
rangiah. 


the decree of the Subordinate Judge's Court of Kistna at Ellore in : 


S. C. S. No. 1955 of 1905. 

P. Nagabhushanam for appellant. 

V. Ramesam for respondent. 

The Court delivered the following 

JUDGMENT :—In this case the Subordinate Judge of Kistna 
at Ellore dismissed the plaintiffs suit without taking evidence 


L. P. A, 25 of 1907. llth November 1987. 
1, (1905) I. L. R, 29 M. 88. 
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apparently on the ground that on the admitted facts, the plaintiff 
had no cause of action. The suit was brought to recover damages 
for the wrongful attachment of the plaintiff's crops for arrears of 
rent and the plaintiffs alleged that they were the persons to whom 
the tender of pattah ought to have been made because the rights 
of the previous tenants had been transferred to them before the 
beginning of the fasli, and that they had frequently called upon 
the defendant to tender а pattah to them. The defendant pleaded 
that there had been a good tender to the previous tenants, and 
whilst not denying the alleged transfer nor averring that there was 
any dispute about it, pleaded in paragraph 6 of the written state- 
ment, that the plaintiffs in answer apparently to ean application 
fora pattah, had been informed that on production ofthe sale 
certificates and other instruments of transfer, their names would 
be entered in the village accounts and a pattah granted, but they 
had failed to produce them. It was the duty of the plaintiffs to 
produce the documents of transfer and get the names of the former 
pattadars removed, and the plaintiffs’ names entered in’ the 
accounts. In this state of the pleadings, the Subordinate Judge 
dismissed the plaintiffs suit without taking evidence, holding, on 
the authority of Orr v. Rakkumaratht+, that a landholder could 
not of hisown authority and without being moved by the registered 
tenant recognize a third party as tenant and graut a pattah to ` 
him, and that until so moved the landholder was entitled to go 
on tendering pattahs to the registered tenant. All that is decided 
in Orr v. Kakkumarathi?, is, that where there is a бола fide dis- 
pute as to the transfer of the tenancy the landlord cannot refuse 
to grant a pattah to the old tenant on the ground of such transfer 
unti] the new tenant has established his right to recognition in а 
Courtoflaw. "Theruleso laid down does not rest on any statutory 
basis, but in accordance with the custom of the country, and in 
conformity with the practice of Government as to transfers of 
ryotwari holdings. 'Therule must, however, in our opinion, be 
confined to cases where there is a бола fide dispute between the old 
and new tenants. A person claiming to have a pattah tendered 
him as transferee from a tenant is no doubt bound, if called on, to 
produce the transfer deed in hisfavour for the Zamindar's inspec- 
tion in proof of his claim, but if ít is not apparently in order and if, 


after notice, which it is.the Zamindar's duty to give, the old tenant 
HESSEN А 
1. (1905) I. L. B. 29 М, 85. 
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does not contest the validity of the transfer, itis, we think, the 
duty of the Zamindar to grant a pattah tothe new tenant, even 
though there is no petition from the old tenant asking him to 
recognise the transfer. Under these circumstances, we think the 
Subordinate Judge was wrong in dismissing the plaintiff's suit 
without taking evidence and recording findings, and we accord- 
ingly set aside his decree and remand the case to him for disposal 
according to law. The costs in this court will abide and follow 
the result. 


— m 


IN THE HIGA COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, КА, Chief Justice, and 
Mr. Justice Miller. 


Erat Madhavan Mannadi Sc Appellant* 
(Petttroner-1st 
v. Defendant.) 


Venganat Swarapa Hil Ravi Varma! +»; Respondents 


: : Pe Counter-Pettts 
altas The Valia Nambidi styled > as ini "s Ana 


Rajah and another. J & Plaintiffs heir.) 
С. P. C., Ss. 544, 688, 111—Set off in restitution— Equitable relief — Aooounty 
` taking af —He who seeks equity must do equi. 


Defendant took a lease from опе Z in 1882. Plaintiff took another lease from 
278 successor in 1890. The plaintiff sued the defendant aud his lessor's then represen- 
tative fora declaration that the lease to defendant was invalid and for possession, 
Plaintiff obtained a decree for possession on condition of his paying в certain amount 
as compensation to the defendant, The defendant delivered possession on receipt of the 
compensation amount. The representative of the lessor, appealed from the decree 
making the defendant a party. The decrees of the lower Courts were upset by the 
High Court in August 1897. 


Held, that under 8. 544, С. Р, U.. the ieversal of the decree by the High Court 
enured to the benefit of the detendant also; that the defendant was entitled to de- 
mand possession of the lauds from the plaintiff by way of 1estitution ; that the 
refunding of the compensation amount by thedefendaut was not a condition precedent 
to his obtaining relicf by way of iestitution and tbat the defendant was entitled to 
ask that the amount may be adjusted by setting off mesne profits, which the plaintiff 
has wrongfully received against the compensation money, as on the date of the decree 
of the High Court. 

Held, that it was not equitable that the defendant should be permitted in effect 
to postpone applying for iestitution until mesne profits had amounted to a sufficient 
sum to wipe off the amount of the compensation money. ` 








~ O. M. 8. A. 30 of 07. 22nd January 1908. 
* 
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Appeal from the order of the District Court of South 
Malabar in A. S. No. 780 of 1905 presented against the order of 
the Court of the District Munsif of Alathur in E. P. No. 760 of 
1905 (О. S. No. 437 otf 1892, A. S. No. 135 of 1894 and S. A. 
No. 979 of 1895). 


C. V. Ananthakrishna Atyar for appellant. 


The Acting Advocate-General (Р. S. Stvaswamt Asyar) for 1st 
respondent. 


The Court delivered the following 


JUDGMENT :—For the purposes of the questions we have 
to determine in this appeal, the facts are these. 


In 1880, the rst defendant obtained a lease of certain property 
from Zamorin No. 1. 


In 1892, Zamorin No. 2, the successor of Zamorin Ne 1, 
granted a lease of the same property to the plaintiff. 


The plaintiff filed a suit against the defendant and Zamorin 
No. 3, who had succeeded Zamorin No. 2, to obtain a declaration 
that the lease to the defendant by Zamorin No. r. was invalid. 
The Court of first instance declared the lease to be invalid and 
gave the plaintiff a decree for possession subject to the payment of - 
a certain sum to the defendant as compensation for improvements. 
The defendant did not appeal against the decree, and in March 
1895, he was paid the compensation money and gave up posses- 
sion. The Zamorin appealed to the lower appellate Court on 
the question of the validity of the lease making the defendant a 
respondent to the appeal. This appeal was dismissed. The 
Zamorin then preferred a second appeal to this Court making the 
defendant a respondent, and this Court, in August 1897, held that 
the lease to the defendant by Zamorin No. 1. was valid and dis- 
missed the plaintiffs suit. In March 1898 Zamorin No. 3 re- 
covered the arrears of rent of the land in question from 1893 to 
1898 from the plaintiff. Upon the decree of the High Court being 
passed, a creditor of the defendant sought to attach any right by 
way of restitution which the defendant might have. In January 
1901, this Court held, on second appeal, that the creditor was not 
entitled to an order of attachment. The defendant has not 
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refunded the compensation money and has not yet asked to be 
restored to possession He contends that he is entitled to have 
the mesne profits which the plaintiff has enjoyed during the time 
he has been wrongfully in possession of the property set off against 
the compensation money and he says that he intends to apply for 
possession if the balance should be in his favour. The lower 
appellate Court held that the defendant was entitled to an order 
by way of restitution, but that he was not entitled to mesne profits 
since the date ofthe High Court decree dismissing the plaintiff's 
suit—August 1897—since on that date there was nothing to pre- 
vent him from refunding the compensation money and asking for 
possession and there was no objection for the plaintiff to surrender 
the property until the compensation money had been refunded. 


The questions are :—Is the defendant, in the circumstances, 
entitled to апу order by way of restitution, and if so, on what 
footing is the account to be adjusted ? 


‘The first point argued was whether under S. 544 of the Civil 
Procedure Code the decree of this Court of August 1897 enured 
for the benefit of the defendant, notwithstanding the fact that he 
had not appealed against the decree of the Court of first instance 
and had accepted the compensation money awarded to him by 
that decree. The arguments of the Advocate-General that the 
section did not apply were largely based оп the assumption that 
the defendant appealed upon the question of the amount of com- 
pensation without appealing on the question of the validity of the 
lease to him. It appears, however, that the defendant did not 
appeal at all to the lower appellate Court. He was a party to 
the Zamorin’s appeals, and we think these appeals were against 
decrees which proceeded on a ground common to the Zamorin 
and the defendant within the meaning of the section. In our 
opinion, therefore, the decree of the High Court enured for the 
benefit of the defendant. 


This being our view, it is not necessary to consider whether 
this question is res-judscata by virtue of the decree of this Court in 
A. A. А. О. No. 41 of 1899, with reference to the rights of the 
defendant's creditor by way of attachment. 

As regards the lease to the defendant of 1880 (Exhibit XV) 
there 1s nothing on the face of the document to indicate that the 
term expired by effluxion of time in 1892, and the fact that Zamorin 
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No. +3 accepted arrears of rents for the land in question from the 
plaintiff in 1898, the defendant being no party to this arrangement, 
did not, in our opinion, determine the tenancy. 


We do not think that the refunding of the compensation 
money by the defendant was a condition precedent to his obtain- 
ing relief by way of restitution. The plaintiff has been wrong- 
fully in possession, and he has been enjoying the profits of 
the land of which he has been wrongfully iu possession. 
The defendant is entitled to possession under his lease of 1880, 
which has never been determined, and, in our opinion,he is 
entitled to ask that the account may be adjusted by setting off 
mesne profits against the compensation money. The question 
remains,in the taking of the account for the purpose of ascertain- 
ing the sum to be credited to the defendant by way of restitu- 
tion, is he entitled to be credited with the mesne profits up to the’ 
date of his application or only up to August 1897? 

The relief which the defendant claims is in the nature of 
equitable relief, and it does not seem tous to be equitable that he 
should be permitted for his own convenience, because at the time 
his right to relief arose, t.e., in August 1897, he was unable or 
unwilling to refund the purchase money, to postpone applying for 
the relief until the mesne profits had amounted to a sufficient 
sum to wipe off the amount of the compensation money. In seek- 
ing equity it was for him to do equity. In August 1897 he was 
entitled to restitution in the shape of the mesne profits received 
by the plaintiff from the time he had been wrongfully in posses- 
sion up to that date, and he was liable to refund the purchase 
money. 

We think the accounts should be adjusted on the footing 
that the defendant had done what, in our view, he ought to have 
done, viz., applied for restitution on the dismissal of the plain- 
tiffs suit by the High Court in August 1897 notwithstanding 
the attachment proceedings to which reference has been made. 
The defendant's contention amounts to this : that he is entitled for 
his own convenience to wait an indefinite period before seeking 
to enforce his equitable right. This contention does not com- 
mend itself to us, and we do not think it should be given effect 
to. 

We dismiss the appeal with costs and also the Memorandum 
of Objections with costs. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
[APPEAL FROM THE HIGH COURT AT CALCUTTA. | 
Present: —Lord Robertson, Lord Collins and Sir Arthur 
Wilson. 


Raja Pramada Nath Roy .. Appellant.* 
7. 
Raja Ramani Kanta Roy and others .. Respondents. 


Bengal Tenancy Aot, S. 188—Suit by one of several co-sharer laxdlurds for ente 
vent —Right to veceive his own share separately —Cuntract express or imnplied— Other 
sharers made defendants. 


It is a general fale that a sharer whose co-sharers refuse to join him as plaintiffs 
can bring them into the sait as defendants and sue for the whole 1ent of the tenure. 


An agreement either expressly proved or implied by the conduct ot the parties may 
establish the right of one of several co-sharer landlords to sue separately for the shares 
of 1ent receivable by the separate share-holders, but such on agicement, either express 
or implied, merely affects the right to sue separately for rent, and m no other respec! 
modifies the terms cf the holding, e. g., the right ofa sharerto bring the tenure to 
sale for arrears of rent or the right of one shater to suc, making his co-sharers defendants 
when they will not join as plaintiffs. 


The filing of а suit 1s not а thing which the landlord 1з, under the Bengal Tenancy 
Act, required or authorized to do. 1t18 an application to the Court for 1elef against 
an alleged grievance, which the plainuff 1з entitled to submit under the general law, 
and 8, 188 of the Bengal Teuancy Act does uot preclude a suit for the agyiegate rent 
of the tenure with the other sharers as defendants. 


Their Lordships’ judgment was delivered by 

Str Arthur Wilson :—'l'his appeal raises a question upon the 
construction and effect of the Bengal Tenancy Act, a short ques- 
tion, but one which may be of considerable importance wherever 
that Act applies. 


The facts of the case are not in dispute, and are simple. In 
the year 1837, the then owner of the Zemindari interest in an 
8 annas share in Dihi Haloticreated a putni tenure in those 
8 annas in favour of one Abbott, at a rent reserved. ‘The Zemin- 
dari and the putni interests both underwent subsequent devolu, 
tions, and at the time which is now material, the present plaintiff 
(appellant) held 6 annas of the zemindari interest, respondents 
I4 and rs held oue anna, and respondents 2, 3 and 16 one anna. 
The putni interest was held by the remaining respondents and 
also by respondent 16. The last mentioned, therefore, was 
interested both in the zemindari and inthe putni. The putni 
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rent.fell into arrear so far as the share which should have come to 
the appellant was concerned, 

The appellant thereupon brought the present suit on the 
17th April.rgoo in the Court of the Subordinate Judge of Rajsha- 
hye. He madethe putnidars defendants, and he joined as co- 
defendants his co-sharers in the zemindari on the ground that 
they refused to join him as plaintiffs. The suit was framed as 
one under the Bengal Tenancy Act to recover the whole rent of 
the tenure, and for that purpose to bring to sale the tenure itself. 
But the plaint asked in the alternative for a decree for the plain- 
tiff's share of the rent. 


The Subordinate Judge refused to шаке a décree. under the 
Bengal Tenancy Act for the whole putni rent, and gave a 
decree only for the plaintiff's share of the rent. On appeal, the 
case came before two judges of the High Court, Ghose and 
Getdt JJ., who differed in opinion, Ghose J. holding that the 
view of the Subordinate Judge was correct, Ge:g/, J. being qf the 
contrary opinion. In consequence of this difference the case was 
referred to a third judge, Brett J., who agreed with Ghose J., with 
the result that the appeal was dismissed. Against that decision 
the present appeal has been brought, and it lies upon tbeir 
Lordships to determine which of the views taken by the learned 
Judges ought to prevail. 

Section 65 of the Bengal Tenancy Act enacts that :— 

« Where a tenant is a permanent tenure holder * * * he shall 
not be liable to ejectment for arrears of rent, but his tenure or 
holding shall beliable to sale in execution of a decree for the 
rent thereof, and the rent shall be a first charge thereon. ” 

S. 159 and the following sections provide the means and 
procedure for so bringing the tenure to sale, and for the cancella- 
tion of incumbrances thereon. The only other section which it 
is necessary to refer to is S. 188 which says that:— 

* Where two or more persons are joint landlords, anything 
which the landlord is, under this Act, required or anthorized to do, 
must be done either by both or all those persons acting together, 
or by an agent authorized to act on behalf of both or all of 
them. ? 

By the express terms of the Bengal Tenancy Act, in the 
event of rent being unpaid, the owners of the zemindari interest 
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are entitled, by suit under that Act, to bring a putni to sale, with 
the consequences prescribed by the Act. And it is a general 
rule—a rule not derived from the Bengal Tenancy Act, but from 
quite another branch of law, namely, the general principles of legal 
procedure—that a sharer, whose co-sharers refuse to join him as 
plaintiffs, can bring them into the suit as defendants, and sue 
for the whole rent of the tenure. This must apparently be the 


law applicable to the present case, unless there be something to 


exclude the case from the operation of these general rules. 


For the purpose of this exclusion, what was reliedon was 
this: it was said that, by express or implied agreement between 
the zamindars ånd the putnidars, the shares in the putni rent of 
the several zamindars were to be paid, and so far as they were 
paid at all, were, in fact, paid separately; and it was contended 
that that agreement, on the one hand, entitled the separate 
zemindars to sue for their separate shares, and to bring to sale the 
right, title and interest of the putnidars, but on the other hand, 
either precluded the zemindars altogether from obtaining a decree 
under the Bengal Tenancy Act for the rent as a whole, or at any 
rate prevented one of the zemindars from doing so by making his 
co-sharers defendants. 


This was the contention which prevailed with the Subordi- 
nate Judge and with two out of thethree Judgesin the High 
Court. 

The evidence of the alleged agreement consisted of certain 
decrees, which seemed to show that the shares of the rent had 
been, from time to time, separately recovered. It has long been 
held in Bengal that agreement, either expressly proved, orimplied 
by the conduct of the parties, may establish the right to sue 
separately for the shares of rent receivable by the separate share- 
holders ; and their Lordships have no inclination to question that 
course of rulings. 


But it has been equally clearly laid down in Bengal 
that such an arrangement, expressed or implied, merely affects 
the right to sue separately for rent, and in no other res- 
pect.modifies the terms of the holding; and their Lordships 
think that is clearly a sound view of the law. And it appears to 
their Lordships to be sufficient ground upon which to decide 
this appeal, for it follows, from the propositions referred to, that 
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the sight to bring the tenure to sale for arrears of rent remains in- 
tact, and also the right of one sharer to sue, making his, co- 
sbarers defendants, when they will not join as plaintiffs. 


It only remains to notice S. 188 cited above. It was sug- 
gested in argument that this section precludes a suit under 
the Act forthe aggregate rent of the tenure, unless all those 


entitled to share in the rent join as plaintiffs. Their Lordships . 


are not impressed by this argument. The filing of a suit is not 
a thing which the landlord is, under the Act, required or author- 
ised to do. It is an application to the Court for relief against an 
alleged grievance, which the plaintiff is entitled to submit, not 
by reason of any provision of the Tenancy Асб but under the 
general law. 


Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, that the decrees of both Courts in India 
should be discharged, and that instead thereof it ought to be 
declared that the appellant is competent to bring a suit, under 
the Bengal Tenancy Act, for the whole rent due in respect of the 
property in suit, that the case ought to be remitted to the High 
Court to take the necessary steps for the disposal thereof on the 
footing of the above declaration, and that the respondents who 
defended this appeal to the High Court, ought to pay the costs 
thereof, and that the costs in the Court of the Subordinate Judge 
ought to be dealt with by that Judge on the above footing. 


The respondents who defended this appeal will pay the costs 
of it. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Munro. 


Chalavadi Kotiah and others .. Appellants* in 
both (Counter-Petrs. 
v. Fudgment- Debtors.) 


Paloori Alamelammal and another ..  Respndents in 
both (Pesttioners- 
Attaching Credttors.) 


Limitation Act, Arts, 178, 179— Ececution — Wher prior application to be consn- 
dered pending. 








“A, A. А. О. Мов, 16 & 17 of 1907. 13th December 1907. 
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So long as the proceedings in execution initiated by the decree-holder are pehding, 
his right to apply for their continuance occurs from day to day, :. e. on every day on 
which the Court does not sxo motu continue them. The right to apply for execution 
will not be barred till 8 ycars have elapsed after the proceedings have ceased to be pen- 
ding. 


An order “dismissing” ап execution petition on the ground. of stay of execution 
pending an appeal to the appellate Court 18 uot а nullity , but, 1f passed without notice 
and in the absence of parties, ıt cannot be regarded аз an order between the parties at 
all. but 18 merely a direction to the officer of the Comt to remove the proceedings fiom 
the pending list. The execution petition itself shold. under the circumstances, be con- 
sidered as pending. 


А decree-holler applied for execution on 3-10-99. Objection was taken by the 
judgment-lebtor that the debt was satisfied, On 31-10-99 the Munsif disallowed the 
objection ‘The judgmeit-lebtor appealed Thore was an order by the appellate Court 
for stay of execution and the Munsif passed an order ou 15-12-99 —“ Execution ordered 
to be stayed ; petition dismissed," This order did not appear to have been passed after 
notice to the parties or in their presence. On 20-700 the Appe:late Judge reversed the 
order of the Munaf and remanded the petition for further enqu.ry and on 25-101 the 
Мапа? decided that the decree hal been satisfied. On 11-12-'01 the District Judge on 
appeafreversed thus order ; on 29-10-’03 his decision was confirmed by the High Court. 
The present application for execution was presented on 9-7-'05, Meld that, under the 
circumstances, the application of 3-10-99 should be considerel pending and that the 
present application was barred only so far as 16 was a fresh application for execution. 
ie, in so far as it asked for attachment of property not proceeded against ın proceedings 
instituted by the application of 1899 and that in so far as it repeated what the appli- 
cation of 1899 prayed for, ıt was not barred. 


Second Appeals from orders of the District Court of Guntur, 
in Appeals Nos. 36 and 37 of 1906, respectively, presented against 
the orders of the District Mansif’s Court of Ongole in E. P. Nos. 
609 and 610 of 1905, in О. S. No. 26 of 1893. 


Dr. S. Swaminathan for appellants. 
V. V. Srinivasa Atyangar for respondents. 
‘The Court delivered the following 


JUDGMENT :—On the 3rd of October 1899, an application 
was made to execute the decree in О. S. No. 260 of 1893, by 
attachment and sale of certain immoveable property mentioned in 
the application. An order was obtained on the 7th October 1899. 
The judgment-debtor objected that the decree had been satisfied, 
but that objection was disallowed on the 31st October. The 
judgment-debtor appealed to the District Judge and obtained an 
order for stay of execution pending the hearing of the appeal. 
Upon this the District Munsif, on the 15th December 1899, passed 
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the “following order on .the execution petition :—“ Execution 
ordered to be stayed. Petition dismissed.” On the same day, as 
a diary entry shews, the immoveable property was attached. 
The District Judge disposed of the appeal of the zoth July 1909, 
remanding the matter for further enquiry, and on the 25th 
January тдот, the District Munsif decided that the decree had 
been satisfied before the attachment. On r1th December тоот, 
the District Judge reversed this order, and on the agth of 
October 1903, his decision was confirmed by the High Court. 


The execution petition now under consideration was present- 
ed on the gth July 1905; it asks fora notice under S. 248 of 
the Civil Procedure Code for the attachment of certain immove- 
able property, for the issue of a proclamation of sale of the 
property already attached, for the attachment of moveables, and 
for the arrest of the defendants. 


The question for our decision is whether this petitien is 
barred by limitation as held by the District Munsit, or not so 
barred as held by the District Judge in appeal from him. There is 
no doubt that when on the 11th December 1901, the District Judge 
reversed the Distiict Munsif's order declaring the decree already 
satisfied, it was open to the decree-holder to proceed with the exe- 
cution, and the factthat an appeal was preferred to the High Court 
presented no obstacle, no order for stay of execution having been 
obtained. lt is impossible, therefore, to accede to the contention 
that limitation commences to run from the decree of the High 
Court, and the petition of the 7th July 1905 is clearly barred so far 
asit isa fresh application for execution, that is to say, so far as it 
asks for attachment of property not proceeded against in proceed- 
ingsinstituted by the application of the 3rd October 1899. In so 
far as it asks for a proclamation of the sale of the property already 
attached in pursuance of the petition of 1899, the case is different. 
For the appellant it is contended that the order of the rsth 
December 1899 dismissing the petition closed the proceedings, 
that the attachment closed with them, and the subsequent 
application is throughout a new petition for execution. If that 
be the true position, the respondents must fail not merely on the 
ground of limitation but also because they do not ask for attach- 
ment of the property previously attached, But that is not 
the position. There is nothing to show that the order of the 
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15th December 1899 was passed after notice to either party. Kotiah 

It is not stated in the order that either party was heard, is 
AE AÀlamelanumak 

and the diary entry does not indicate any hearing on the rsth 

December. It has been held in Sassvarna Tevar v. Arulanan- 

dam Prllat,: that the Court has no legal authority to dismiss а 

petition for execution simply because execution has been stayed, 

but if that is so, the order of dismissalis not necessarily ineffec- 

tive to dispose of the proceedings. If wrong, an appeal might lie 

to set it right. But here, the order being made without notice, 

and in the absence of both parties, cannot be regarded as an order 

between the partiesatall. Itamounts to no more thana direction 

to officers of the Court to remove the proceedings from the pend- 

ing list. (Cf. the case of Narayan v. .Sono?.) Indeed it appears not 

improbable that this is the view taken of the matter by the 

District Munsif himself, for the record contains no indication о, 

any order to remove the attachment or for costs. However that 

be, whe order had not the effect of closing the proceedings, and 

they must be considered to have been still pending when the ap- 

plication was made in 1905. 

The question then arises, whether even in that view it was 
not necessary in order to save limitation to present the application 
within 3 years of the District Judge’s order, dated the тїї 
December 1901. A number of cases have been cited in the bar 
in which applications similar to that in question have been treat- 
ed as applications to revive or continue earlier proceedings, and 
iu some of these cases, Article 178 of Sch. II of the Limitation 
Act is referred to as applicable to the matter, while in others no 
reference is made to any particular provisions of law. The cases 
establish the position that ifthe execution has been stopped by the 
interposition of some obstacle, the proceedings may be revived or 
“continued” by an application made within 3 years of the removal 
of the obstruction, and though in some cases, notably in the decision 
of the Privy Council in Qamar-ud-din Ahmad у. Jawahir Lal* the 
application is referred to as reviving a pending execution, it was 
not necessary in any of them to decide whether Article 178 ought 
to be applied tothe case. It is not clear what course the proceed- 
ing took in Narayan v. Sono?, whether execution was stayed 
pending the decision of the High Court in 5. A. No. 133, 





1. (1997) L L. В. 21 M. 261. 2. (1890) I. L. В. 24 B. 345 at 849. 
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of 1892 or whether the Court of the First Appeal replaced the 
obstacle removed by the Court of First Instance. Itseems to have 
been assumed on both sides that the obstacle was not removed 
until the date of the decision of the High Court and the petition 
under the consideration of the learned Judges was within 3 years 
from that date. No doubt, there is a remark in the judgment to the 
effect that there was no bar under Article 178, because the appli- 
cation was not “ a fresh application for execution; " but it is 
quite clear, as the report stands, what is the precise import of that 
remark, for, if the application isa fresh application for execution, it 
would prima facte be governed by Article 179. 


There are, however, cases not cited before us from which 
we may derive the rule that Article 178 ought not to be 
applied when the Court is asked to do something which it is 
bound to do (see Kylasa Goundan v. Ramasami Ayyan! and 
Vithal Fanardan у Vithopirav Pullajyirav?) and that so long as 
proceedings are pending, limitation will not begin to гир against 
an applicant (vide Kedarnath Dutt v. Hurrachand Dutt.) In 
Venkatap piahv. Jagannadha Rao* an application made in 1898 was 
held to be made in proceedings instituted in 1886 still undisposed 
of in 1898 and so not barred, and that case is also ап authority 
for the rule that, if in an execution petition a decree-holder asks 
for sale as well as attachment of the property of the judgment- 
debtor, а subsequent application for sale of the same property will 
not be barred by Article 178, though not made within 3 years of 
the attachment. The decision in 9'eobra; Singh v. Buhoorta 
Alumbasee Koer® seems to proceed on the assumption that in 
that case a separate application for sale was necessary ; the ques- 
tion is not discussed. 


It may be somewhat difficult to reconcile the view taken in 
Kylasa Goundan у. Ramasami Ayyan* with that taken in 
Pichatppa Achart v. Рооўай Seenan® where it was held that 
an application for execution not as sucu in accordance with law, 
will suffice to save limitation if it contains an application for the 
issue of a notice under S. 248 of the Civil Procedure Code. The 
Court is by S. 248 directed to issue a notice and by S. 316 to order 





1. (1881) I. L R. 4 М. 172, 2. (1882) I. L. R. 6 B. 586. 
5. (1882) L L. R, 80. 420. 4, (1901) 12 M. L. J. 94. 
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a certificate, and in neither case isany application required by the 


Kotiah 


Code. If then an application for a notice is an application with- m à: 


in the meaning of Article 179 it is not very easy to see why an 
application for a certificate is an application within the meaniug 
of Article 178. 


Possibly we are on safer ground if we hold with Wson J. in 
Kedarnath Dutt v. Harrachand Dutt that so long as the pro- 
ceedings initiated by the decree-holder are pending, his right to 
apply for their continuance occurs from day to day, (2.2 , on every 
day on which the Court does not suo mots continue them). The 
right toapply will then not be barred till 3 years have elapsed after 
the proceedings have ceased to be pending. 

Whichever be the better view, the result is the same, and the 
petition under our consideration is not barred in so far as it asks 
for sale of the property attached under the petition of the 3rd 
October, 1899. 

“The decree of the District Judge must be modified accord- 
ingly. Execution must proceed only against the immoveable pro- 
perty described in the Execution Petition of the 3rd October 1899 
(E. P. No. 1086 of 1899). The parties will bear their own costs 
throughont. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir S. Subrahmanya Aiyar, Officiating Chief Jus- 
tice, and Mr. Justice Russell. 


Ramanuja Reddiar, minor, by his — .. A ppellant* 
guardian Krishnammal (2nd Defendant). 

v. 
Rangaswami Aiyangar and another . Respondents 
(Plaintiffs). 


C. P. C., Ss. 108, 157, 155—" Or make such other order as it thinks fit ?—Pleader 
appearing and asking for adjournmert—Lefusal to adjourn—Pleader abstaining from 
the conduct of the cuse.— Whether er-parte. 

The latter part of 8. 157, “ог make such other order as it thinks fil” has no appli- 
cation to a case where the Court at once proceeds to trial and judgment. 


The mere fact ofa pleadei appearing fora party and applying for an adjourn- 
ment does not preclude the conclusion that ihe party, nevertheless, did not appear 
within the meaning of S. 157, or Ch. VII, C. P. C. 
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Hold also that where the pleader who appealed fora party and asked for an 
adjournment of the case, on the Court’s refusal to adjourn, altogether abstained from 
taking any part in the examination of the witnesses or in the argument of the case, the 
party whom the pleader represented “failed to appear” within the meaning of B. 157, 
O.P C. i 


In cases where, ou the Court refusing to adjouru a case, a pleader says thal he has 
no instructions, it would be well explicitly to ascertain. whether the pleader severs his 
connection with the case, ' 


Appeal from the order of the District Court of Trichinopoly 
in C M. P. No. 542 of 1902 (О. S. No. 53 of 1901. on the file of 
the Subordinate Judge’s Court of Trichinopoly.) 


K. Jagannatha Aryar for appellant. . 


V. Krishnaswami Атуат and N. Rajagopalachartar for 
respondents. 
The Court delivered the following 


JUDGMENTS :—Offiaating Chief Fustice :—The facts of the 
case, so far as they are necessary for the present purpose, are as 
follows : – The plaintiffs, sons of one Singam Aiyangar, brought 
this suit against the first defendant and his son, the second de- 
fendant, a minor, for the recovery of Rs. 5,800 and odd stated to 
be due under a mortgage executed to Singam Aiyangar, by the 
first defendant. The second defendant set up that he had been 
adopted by the first defendant's uncle who was alleged to be en- 
titled to a moiety of the property mortgaged, and contended that 
the mortgage was not binding on him to the extent of his interest 
in the land. After the settlement of issues, the case was ad- 
journed to the 25th May тоот for trial, on which date, however, 
the trial did not come off as there were negotiations.for a com- 
proinise, and the case was adjourned to the 15th June. The first 
defendant then presented a petition praying that an issue be 
framed as to a compromise which, he said, had been entered into 
between himself aud the plaintiffs, but which the plaintiffs were 
unwilling to act up to, and asked for postponement of the trial of 
the case. The second defendant's alleged adoptive mother, who 
was his guardian ad litem, applied through the second defen- 
dant’s vakil for three week’s adjournment, alleging that owing to 
negotiations for a compromise between the plaintiff and the first 
defendant according to which, as she understood, the second 
defendant was (0 be exonerated, she was not ready with the 
evidence to be adduced on his behalf. On the 18th June the suit 
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was adjourned to the 26th idem; the language of the order, 
though recorded on each of the above petitions, being merely 
“adjourned to 26th June.” On the 24th June, the second defen- 
dant’s guardian ad litem presented a petition praying that two 
month’s time be allowed to her to produce evidence on behalf of the 
second defendant. "This petition came on for hearing on the 26th 
and was rejected. Upon such rejection, the Vakil, who till then 
appeared forthe second defendant and who moved the application, 
informed the Court that he had no instructions in the case, and 
abstained from taking any part in the proceedings which took 
place in the suit. The trial was proceeded with, the guardian 
ad litem of the second defendant being absent, but the other 
parties being either present or represented. After some evidence 
was recorded, a decree was given in favour of the plaintiffs 
making the land inclusive of the second defendant’s share liable. 
‘On the plaintiff's proceeding to execute this decree the second 
defendant's guardian ad stem applied under S. 108 of the Civil 
Procedure Code to have the decree set aside. The District Judge 
dismissed the application, being of opinion that the decree should 
be taken as one passed under S. 158 of the Civil Procedure Code. 
No doubt,if the case were one in which time had been speci- 
fically granted to the second defendant * to produce his evidence 
orto cause the attendance of his witnesses orto perform some 
other act necessary to the further progress of the suit" and he 
had failed to do what time had been granted to him for, the pro- 
cedure might be said to have been under S. 158. But such was 
not the case. True, the application on behalf of the second 
defendant dated the rsth June prayed for an adjournment for 
three weeks to enable the applicant to take out summonses for 
her witnesses. But what took place on the 18th when her peti- 


tion as well as that of the first defendant was disposed of, and the 
terms of the order itself, show that the adjournment was an ad- 
journment of the suit with reference to all these parties and that 
the adjourned date was not fixed for the purpose of anything being 
specifically done on behalf of the second defendant, as apparently 
was taken to be the case in Rangaswamt v. Srirangam, } 
Comalammal у. Rangaswamt,? and Ambalavana у. Subrah- 
mania. з ‘She ground taken by the District Judge in dismissing 
the petition was clearly, therefore, unsustainable, and the action 


1. (1869) 4 M.HLO.R, 264. 2. (1871) 4 M.H.C.R. 66. 
3. (1868) 6 М.Н.О.В, 262. 
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of Не Court must be taken to have been under S. 157 of the Code 
of Civil Procedure. 


‘The learned Vakil for the plaintiffs, however, urged before us 
that, even in this view, it did not follow that the decree, in so far 
as the second defendant was concerned, was an ex-parte decree, 
and that the case should be deemed to be governed by the latter 
part of the section, and the decree taken to be one passed after an 
order of the description contemplated by the words “ or make such 
other order as it thinks fit” in the section. It is not quite easy 
to follow this contention. The obvious meaning of the section in 
question is that, if on the day to which the hearing is adjourned, 
the parties or any of them fail to appear, it is discretionary with 
the Court to adopt one of two courses, vtz., either at once proceed 
to dispose of the case and bring it to a termination in one of the 
modes pointed out in Chapter VII or defer the disposal of the suit 
making any order pursuant thereto. If this is the correct view, as 
it seems to be, it follows that the latter part of S. 157 has 
absolutely no application to a case such as the present where the 
Court at once proceeded to trial and judgment. 


The remaining question for determination is whether on the 
26th, the second defendant did not “ appear” notwithstanding that 
his vakil was present and applied for adjournment. The cases of 
Soonderlal v. Goorfrasad! and Latta Prasad v. Nand Ktshore,? 
which fully deal with the law bearing on the question under 
consideration, clearly establish that the mere fact ofthe pleader 
appearing for a party and applying for an adjournment does not 
preclude the conclusion thatthe party, nevertheless, did not appear 
within the meaning of S. 157 and Chapter VII of the Code of Civil 
Procedure. No doubt,in the present case, the Pleader who moved for 
the adjournment had not been retained solely for that purpose. 
But the course adopted by him after the adjournment was refused 
leaves no alternative but to hold that he thenceforward ceased to 
represent his client. Of course a Pleader may have no instructions, 
and yet he may not withdraw from the case; nor does the cir- 
cumstance that he informs the Court that he has no instructions, 
necessarily imply an intimation that he does withdraw. In cases 
where a Pleader makes such a communication it would be well 
explicitly to ascertain whether the Pleader severs his connection 
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with the case. Though this was not done in the present 
instance, it is impossible to doubt that such was, in fact, the 
case when itis seen that after stating he had no instructions 
the Pleader altogether abstained from taking any part in the 
examination of witnesses, or in the argument of the case—more 
especially as he had been appearing for a party who wasincapable 
of acting for himself and whose guardian ad ет was absent. 


The decree passed against the second defendant in such cir- 
cumstances, must be held to have been an ex-parte decree. The 
order of the District Judge must therefore be reversed. Тһе 
second defendant’s application must be restored to file and dealt 
with according to law. Costs will abide the result. 


Russell J:—The guardian of the second defendant applied to 
the District Court under S. 108, С. Р. С., to set aside a decree 
passed against him alleging that it was an ex-parte decree. 

The District Judge dismissed the application, being of opinion 
that ‘the suit had not beer disposed of ex-parte, but under S. 158, 
C. P. C., this is the appeal from that order. 

The facts are as follows :— 


Up till the 28th June тоот the suit proceeded in the ordinary 
manner in the presence of all the parties and their Pleaders. It 
appears that some attempts had been made to effect а razinama, 
but they fell through ; and on the 18th. the Court, in the presence 
of all the parties, adjourned the suit to the 26th June rgor for final 
disposal, the pleaders on both sides concurring in the order and 
undertaking to be ready on that date—vsde counter-petition of 
the plaintiffs dated the 30th August 1902. In the face of this 
specific statement it is not now open to ће. plaintiffs’ Vakil to 
argue that the adjournment till the 26th was granted for the con- 
venience of the two defendants above, and thus that the case falls 
under S. 158, C. P. C., which “applies where any party had a case 
adjourned and on the day of adjournment he is not ready "—viáe 
Alwar Ayyangar v. Seshammal.* Y consider that the adjournment 
granted in this case was one given for the convenience of all the 
parties. 

The question now arises whether the second defendant who 


is the present petitioner put in an appearance or not at the final 
hearing. Up till the 18th June the second defendant had only 
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appeared—on the rsth June the 2nd defendant's guardian through 
his Vakil applied for a three weeks’ adjournment. ‘The case was 
then posted for the 26th June for final disposal. On the 18th June 
the same date was settled. On the 24th june the same Pleader 
petitioned for two months! adjournment. An order was passed on 
the 26th June, the date of final hearing, rejecting the petition. 
There is nothing to show that the guardian of the and defendant 
was present in person оп the 26th June. I take it she was not. 
When the adjournment was refused the Pleader stated that he had 
no instructions and ceased to take any further steps in the case. 
The Judge proceeded to dispose of the suit and granted a decree 
in favour of the plaintiffs. Am І to say that the Judge proceeded 
under the first part of S. 157, C. P. C.? 


A number of cases have been referred to in the argument. 
The case which seems to be the most nearly in point is Soonder 
Lal v. Georfrasad.) In that case after a number of adjourn- 
ments by consent the regular Pleader of one of the parties was 
unable to attend. Another Pleader appeared, accompanied by the 
agent of his clients and applied foran adjournment for two months- 
The adjournment was refused and the Pleader withdrew from the 
case. It was held that from that moment the party ceased to be 
represented in the suit. I am of opinion that when the Pleader in 
the present case declared that he had по instructions and ceased 
to take any action in the case, the party was unrepresented and 
the Court proceeded to dispose of the suit ex-parte. I cannot accept 
the learned Pleader’s argument that the Judge acted under the 
second part of S. 157, C. P. C., by ordering the hearing to proceed. 


I would set aside the order of the District Court and remand 
the case for disposal according to law. 


Costs will abide the result. 


1. (1898) I. L. В. 28 B. 414. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran Nair. 
Lakshminarasappa and another .. Petitioners 


(Accused x & 2.) 
@ 


Mekala Venkatappah .. Respondent 


(Complatnant.) 
Criminal Procedure Code, Ss 423, 435, 437, 439—Distriot Magistrate's powers of Lakshminara- 


recision—isappreoiation of evidence by Sub-magistrate und ditcharge—District Magis- sappa 

trate, Junotions of. v. 
Where a Oourt competent to decide whether the accused is guilty or not holds that Yenkatappan 

he is not guilty on & consideration of the evidence adduced by the prosecution, that 

finding should, ifat all, be set aside only by a Court competent to set aside such 

a finding of fact, i.a, by the High Court under S. 439 Or. P. C. read with 8, 428. The 

District Magistrate 18 not entitled to come to a conclusion on the evidence and hold 

that a prima facie case has been made out and order “farther inquiry” by another 

Magistrate. The proper course for the District Magistrate to take is to refer the matter 

to the High Court. It may be different when he exercises his powers for reasons other 

than ‘mere misappreciation of evidence. 


The proper function of a District Magistrate 18 criticism. He ought to point out 
to the Subordinate Magistrate tbe reasons which may have led him to an incorrect 
conclusion, i.e , reasons which have been held to justify the High Court in interfering 
with findings of fact, to enable the Magistrate to come to a right conclusion and not 
dictate to him the decision to be pronounced. 

Petition under Ss. 435 aud 439 of the Criminal Proce- 
dure Code praying the High Courtto revise the Order ofthe 
District Magistrate of Cuddapah in Cr. R. P. No. r1 of 1907 
setting aside the order of discharge passed by the Sub-Magistrate 
of Kadiri in C. C. No. 112 of 1907 and directing further inquiry 
into the case by the First Class Divisional Magistrate of Cud- 
dapah. | 


Dr. 5. Swaminathan for petitioners. 

The Public Prosecutor (E. B. Powell) for the Crown. 
R. V. Seshagirt Rau for respondent (complainant). 
The Court passed the following 


ORDER :—This is an application to reverse the order of the 
District Magistrate of Cuddapah setting aside an order of dis- 
charge passed by the and Class Magistrate of Kadiri, and direct- 
ing a further inquiry by the rst Class Sub-Divisional Magistrate 








* Cr. R. C. No. 349 of 1907. > 18th December 1907. 
Cr. В, P, No, 260 of 1907. 


Lakshminara- 
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Venkatappah. 
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of Guddapah on the sole ground that the Sub-Magistrate has 
misappreciated the evidence and arrived at a wrong conclusion on 
the facts. 


The complaint was one of theft of a document, punishable 
under S. 380, Indian Penal Code. The 2nd Class Magistrate 
examined 8 witnesses and filed 6 exhibits for the prosecution and 
9 exhibits on behalf of the defence, and discharged the accused 
as, in his own words, “the very existence of a document of the 
kind said to have been lost is doubtful and the case bears distinct 
marks of having been trumped up, as the witnesses are all untrust- 
worthy." The District Magistrate, on the other hand, has “по 
doubt that the document existed,” and he also saw no reason to 
consider that the witnesses have been giving false evidence, and 
accordingly directed further inquiry by another magistrate. 


The petitioner’s Counsel refers to Criminal Revision Case 
No. sot of 1900, where this Court reversed an order of the 
District Magistrate directing a further enquiry оп the ground of 
misappreciation of evidence. Не also relies upon Yoy Gopal 
Bannerjee у. The Emperor,’ Queen Empress у. Erram Reddi? 
and Rash Behari Lal Mandal and others v. The Emperor. Under 
the Codes of 1871 and 1892 it has been held that this Court will not 
exercise its power of revision on the ground that the lower Court 
has not rightly appreciated the evidence,the reason being that it is 
for the Court called upon to determine whether the person charged 
is guilty or not, to considerand weigh the evidence, and-any error 
as to the probative force and effect is not open to correction on 
revision, but only оп appeal—s М. Н. C. R., App. X, and Zn íhe 
matter of Auroktam.”* The same view has been accepted under the 
Codes of 1882 and 1898 in the case of Queen-Emfress v. Lakshmi 
Nayakan® and Criminal Revision Case No. 343 of 1900.—Weir, 
page 255. The practice, so far as I am aware, has been in accor- 
dance with this view. While it is quite clear to me that the 
High Court is entitled to deal with any case on facts, it has been 
beld that only in cases of defective investigation or failure to 
consider important evidence, or consideration of evidence from a 
wrong point of view, or contravention of any provision of law and 
of conviction upon facts which will not support the same, will 








1. (1906) 11 С. W. N. 173. 2. (1885) 1. L В. 8 M. 296. 


. 8, (1907) 12 С. W, N. 117. 4. (1878) I. L. R. 2 M. 38. 
5. (1896) I, L. В. 19 M. 238. 
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the revisional powers of the Court be exercised. It is clear, Lakshmnara- 
therefore, assuming that the District Magistrate is right in his оГ 
estimation of the evidence, that this Court would not have inter- venkatappah. 
fered with the order of discharge on the grounds stated by him. 

Ifthe 2nd Class Magistrate had proceeded to írame a charge 

against the accused, and tried and acquitted him, the High 

Court alone could have interfered with the order of acquittal or 

convicted him on appeal by the local Government. 


The District Magistrate’s powers in this respect are defin- 
ed by Ss. 435and 437 of the Code of Criminal Procedure. 
Under S. 435, be is entitled to call for the records to satisfy him- 
self *as to the correctness "of any finding or order, and may 
order “ further enquiry" under S. 437 into the case of any 
discharged person, or refer the case to the High Court under 5. 
438 for orders. Reading Sections 439 and 423 together, there 
is no doubt that the High Court can set aside a finding of fact 
and “direct a retrial or further enquiry. It was decided by the 

"High Court in Queen-Empress v. Amir Khan? that the “further 
enquiry referred to in S. 437, is not the same as fresh enquiry 
in S. 436, and does not include the power to direct a Subordi- 
nate Magistrate to reconsider the same evidence on the sole 
ground that he has misappreciated the evidence," and it was 
pointed out that “ the High Court itself which has a power that 
the Magistrate does not possess, namely, to order a retrial, is not 
warranted in so doing merely because the Magistrate who has 
discharged an accused person, in a case he was competent to try 
and finally detetmine, arrived at а conclusion different from that 
at which the High Court would have arrived as to the credit due 
to the witnesses" and that “if in cases not falling under S. 
436, a District Magistrate has improperly discharged an accused 
person, by reason of his having misappreheuded the law or 
committed a materia] error in procedure, the District Magistrate 
should, under S. 438, report the case for opinion and orders of the 
High Court." 

The majority of the Judgesof the Calcutta High Court 
took a different view as to the effect of the words '' fresh enquiry" 
and held that it wa: open to the District Magistrate for sufficient 
reasons, acting under S. 437, to direct a reconsideration of the 





1. (1885)1. 1, В. 8 M. 387. 
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case en the same evidence, and further, Wilson J., expressing the 
opinion of the majority of the Judges, said: “ In a case not triable 
only by the Court of Session if the Sessions Judge or the District 
Magistrateissatisfied that on the evidence taken, there is a clear case 
for charging and trying the accused and there is no reason for fur- 
ther magisterial examination I think it is ordinarily his duty to 
refer the case to this Court which can make a suitable order and 
uot to directa further enquiry by a Magistrate." This Court, in 
Queen- Empress v. Balasinnatambi and others? agreed with the deci- 
sion of the Caleutta High Court but did not indicate in their judg- 
mentthe nature of the order to be passed under S.437 that 
would be appropriate to the grounds on which the revisional 
powers of the District Magistrate are to be exercised. It is clear 
from Queen- Empress v. Amir Khan? and Hart Doss Sanyal v. 
Sarstulla*, therefore,that the balance of authority is in favour of the 
view that the District Magistrate, when he has come to the con- 
clusion, as in this case, that rima facie the prosecution evidence 
is reliable, ought to have referred the case to this Court for orders 
instead of setting it aside himself on the grounds formulated by 
him in his order. It may be different when he exercises his power 
for other reasons than mere misappreciation of evidence. I am in- 
clined to take this view. My reasons are these. Where a Court com- 
petent to decide whether the accused is guilty or not holds that 
he is not guilty on a consideration of the evidence adduced by the 
prosecution, that finding should, if at all, be set aside only by a 
Court competent to set aside such finding of fact, that is, by the 
High Court under S. 439 of the Code of Criminal Procedure read 
with S. 423. The District Magistrate, it is clear, is not entitled 
to come to a final conclusion оп the evidence and hold that a 
prima facie case has been made out because, in that case, the proper 
order would be one to direct a charge to be framed and try the 
accused on that charge. Prinsep J., no doubt, in the case of Hart 
Doss Sanyal v. Sartíuila* was of opinion that he had such power, 
but I agree with Wi/son J. who delivered the judgment of the 
majority of.the Judges that that view is not correct for the reasons 
given by him at p. 620. In addition to these reasons, I would add 
that S. 436, which empowers the District Magistrate to direct 
a committal, which involve, the framing of charge, and for which. 





1. (1890) I. L. R, 14. M. 334. 2. (1885) I. L. В. 8 М. 387, 
9, (1888) I. L. R. 15 О„ 623. 
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a finding that a prima facie case has been made out, is a prelimi- Lakshmnara- 
nary condition, supports the same view. The case Queen pd 
Empress v. Munisami and others? apparently accepts that princi- Venkatappab. 
ple. The proper function of the District Magistrate is, therefore, 
criticism. He ought to point out to the Subordinate Magistrate 

the reasons which may have led to an incorrect conclusion, reasons 

which have been held to justify the High Court in interfering with 

the findings of fact, to enable that Magistrate to come toa right 
conclusion, and uot to dictate to him the decision to be pronounced. 

In а case of difference of opinion upon the evidence, heought to 

refer the matter to the High Court which has also the powers of 

the appellate Court to deal with that reference. 'The procedure 

above indicated keeps in view the ordinary distinction between 

the revisional and appellate jurisdictions of a Court. A power to 

order what is practically a retrial, to give a complainant another 
opportunity of re-examining his witnesses and adducing fresh evi- 

dence ought not to be presumed as it is unjust to the accused and 

opens a wide door to perjury and corruption. That the case is 

only one of discharge which is not, ordinarily at any rate, a bar to 

fresh prosecution, supports the same view, as the injustice, if any, 

to the complainant may be thereby remedied. That it will be 
generally inquired into by the same Magistrate and good reasons 

will have to be adduced by the complainant for coming to a 
different conclusion, is a sufficient guarantee that this privilege is 

not likely to be abused. 


Assuming that the Magistrate has the power, he ought to 
exercise it subject to the limitations placed by the High Court 
upon their own larger powers. It has been suggested that the 
High Court refuse to interfere for the reason that the evidence has 
already been considered by two Courts. I have already pointed 
out that this is not the ground of decision. This was not so in 
the case reported in Weir, page 257, nor in the cases in 5 M. Н. C. 
Ap. X, aud Jn the matter of Aurokiam.? The right of appeal 
given to the Local Government against a judgment of acquittal 
by an appellate Court does not support that argument. 


But as the records have been called up and the District 
Magistrate considers the view of the 2nd Class Magistrate 








1. (1891) I. L. B. 15 M. 38. 2. (1878) I. L. R. 2 M. 88. 
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this Court ought to interfere in revision. 


The prosecution case is that an unregistered sale deed execut- 
ed by the father of the rst accused in favour of the complainant’s 
uncle more than 35 years ago, was taken by him to the first ac 
cused for preparing an application for transfer of patta; that the 
latter gave it to a petition-writer, Subban Singh, to prepare the 
transfer application in one Somayya’s house and, when, after pre- 
paring the application, the petition-writer went to the Sub-Regis- 
trar to show him this and a lease-deed which he had prepared, 
leaving the sale deed in Somayya’s house, the 2nd accused took 
it and-rushed into the house of the rst accused With it. The 
prosecution 2nd and 4th witnesses are admittedly interested in the 
complainant. No independent witnesses of Kadiri are produced. 
No explanation is given fot the necessity of this application after 
a lapse of 30 years. There is no explanation whatever, why it was 
necessary to take the documents to the Sub-Registrar. Nomo- 
tive on the part of the and accused is alleged, much less proved. 
He is a Mahomedan, while the 1st accused is a Hindu. For these 
reasons, I see no reason to interfere with the order of discharge. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Munro and Mr. Justice Sankaran Nair. 


Mahammade a/zas Hummade Beari .. Appellant.* 
( Plaintif.) 
v. 
The Secretary of State for India in Council 
by the Collector of S. Canara .. Respondent 
( Defendant.) 


Darkhast Rules (Madras)—2Darkhast of land within Port lindts—-Grant without 
consulting Preadenoy Port Officer — Mere irregularity —Graxt not хві aside ов appeal 


The Secretary within time— Binding character of. 


of Btate. 


Per Munro J :—A Darkbast grant made by a Divisional Officer, without previously 
consulting the Presidency Port Officer, ав required by Government Order Mia, No. 4017 18 
a perfectly good and valid grant, the same being within the scope of the Divisional 
Officer's authority. 

The Divisional Officer 18 not bound to follow the opinion of the Presidency Port 
Officer according to the Government Order mentioned. A 

Per Sankaran Nuir J :—A Darkhast grant by а competent authority is binding 


on the Crown unless it is cancelled on appeal within time. 
————— 


«В. А. No. 848 of 1905. 10th January 1908, 





PART ШІ] THE MADRAS LAW JOURNAL REPORTS. 63 


The notice to the Port Officer required by Government Order No, 4017 is only a 
formality, and the omission to glve such notice before making a Darkhast grant of land 
within Port limits 1s 5 mere irregularity, the Revenue officer not being bound to follow 
the opinion of the Port Officer. 


Second Appeal from the decree of the District Court of South 
Canara in A. S. No. 84 of 1904 presented against the decree-of the 
Court of the District Munsif of Kasargod in O. S. No. 343 of 1902. 


K. Narayana Rao for appellant. 
The Government Pleader (E. B, Powell) for respondent. 
The Court delivered the following 


JUDGMENT :—Munro J :—In 1895, certain land within the 
‚ limits of the port of Koombla was granted on darkhast to the 
plaintiff-appellant by the Divisional Officer, on appeal from 
the order of the Tahsildar refusing to grant it. Before making 
the grant the Divisional Officer did not refer .the plaintiff's 
application to the Presidency Port Officer as required by Govern- 
тет Order, dated the 4th July 18,0, Mis. No. 4017, Rev., 
embodied in the Board's Proceedings No. 434, dated the 21st July 
189o— Exhibit ZZ. On this ground the Collector, five years later, 
cancelled the grant and called upon the plaintiff to execute a 
muchilika in respect of the land, or vacate the same by a certain 
date, failing which penal assessment would be imposed. The 
plaintiff then sued for a declaration that the Collector's order 
was not binding upon him, and, having failed in both the Courts 
below, has filed this second appeal. . 

The Counsel for the Crown was unable to support the decree 
except on the ground that the grant by the Divisional Officer was 
bad inasmuch as the Presidency Port Officer was not first con- 
sulted. For the appellant it was contended that the failure to 
consult the Presidency Port Officer was a mere irregularity which 
did not justifv the cancellation of the grant. 


'The grant by the Divisional Officer in appeal was binding 
upon the Crown and could not be revoked by the Collector if 
within the scope of the Divisional Officers authority—Zhe Secre- 
tary of State for India in Council v. Kasturi Reddi.) The only 
question then is whether, in the face of the Government Order 
above referred to, the Divisional Officer had authority to make the 
grant without consulting the Presidency Port Officer. In Sappant 


1. (1908) L L. R. 36 M. 268. 
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Asari v. The Collector of Coimbatore? the question arose whether a 
grant by a Tahsildar without consulting the Municipal Council, 
as by the rules he was required to do, was ап act within the 
scope of his authority. 


Bhashyam Iyengar J., for reasons which appear at pp. 753 and 
7540f the report, held that the grant was within the scope of the 
Tahsildar’s authority. With these remarks I entirely agree, 
Mutatis mutandis they exactly apply to the present case. Though, 
under the Government Order, the Divisional Officer was enjoined 
to consult the Presidency Port Officer before making a grant of 
land in port limits, the ultimate decision rested with him, The 
Government Order does not say that he was bound to follow the 
opinion of the Presidency Port Officer. I therefore think that the ` 
Divisional Officer, in making the grant, was acting within the 
scope of his authority, and that the grant binds the Crown. ‘The 
lower Court's deciee is therefore reversed, and the piaintiff will 
have a decree as prayed for with costs throughout. е 


Sankaran Nasr J.—The land in dispute was granted on 
darkhast by the Tahsildar under the Darkhast Rules on the 20th 
February 1895 (Exhibit А). The Tahsildar had previously 
rejected the application of the plaintiff and directed the land to 
be sold by public auction, but that order had beer reversed by the 
Divisional Officer on the 29th December 1894, who ordered that 
the land should be granted to the plaintiff (Exhibit 9) and the 
Tahsildar accordingly assessed the land in the plaintiff's name 
and placed him in possession. The Munsif has also found that 
the plaintiff has effected improvements which are now valued at 
Rs. 1839-5-6. 


On the 21st November 1901 the Collector ordered that the 
plaintiff should be asked to execute a lease for the land on 
certain conditions, or vacate the land, failing which a prohibitory 
assessment of one rupee a cent was to be levied from him (see 
Exhibit О). 

No order, in terms cancelling the grant, has been produced, 
though it is admitted that the grant of February 1895 has been 
cancelled. None has been communicated to the plaintiff. 

The plaintiff now sues for a declaration of his right under 
his grant, and contends that the order of the Collector is invalid. 








1, (1908) I. L, В. 26 M. 742. 
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The Munsif dismissed the suit on the ground that the lad is 
within the port of Koombla, and therefore the grant is illegal and 
invalid under S. 67 of Act X of 1889. The Judge in appeal 
also held that the grant was ultra vires and was properly can- 
celled. It is quite clear that S. 67 of Act X of 1889 has 
nothing whatever to do with this case, It authorises “ any 
local authority in whom any immoveable property in or neara 
port is vested " to alienate such property for certain purposes with 
the consent of the Local Government. It is not alleged that the 
property now in dispute is vested in any local authority. The 
learned Counsel for the respondent does not support the judgment 
on this ground. But he contends that the grant was made against 
the orders passed by the Board of Revenue that all applications 
for land in a port must be referred to the Presidency Port Officer 
before they are complied with, and that, therefore, the grant is 
irregular and unauthorized. 


‘A grant purporting to have been made under the Darkhast 
Rules by an officer empowered by them to make it, is binding on 
the Crown unlessit is revoked or annulled by an officer of a higher 
grade, on an appeal being preferred to him—see The Secretary of 
State for India in Council у Kasturt Reddt.1 In the case before 
us no appeal was preferred within the time allowed, by the Port 
Officer or any person interested. On the other hand the plaintif 
was placed in possession and allowed to continue in possession. 
It is not even now alleged that any objection has been raised by 
the Port Officer. It is pointed out in Collector of Salem у. Ran- 
gappa® that where the plaintiff has taken possession and is in 
possession under a pattah which can be issued only after the 
expiry of the time allowed for appeal and when the pattah was not 
issued conditionally by an officer not competent to act in the 
matter, the Collector is not entitled to dispute the plaintiff's title 
onthe ground that the pattah was granted under a mistake by 
the Tahsildar without knowledge of all the facts. No fraud was 
alleged. 


In Pertyaroyalu Reddi у. Royalu Reddi? it was decided that 
а Civil Court is not entitled to cancel a pattah granted under the 
Darkast Rules on the ground that the formalities prescribed by 





1. (1908) I. І, В. 26 M. 268. 2. (1889) I. L. R. 12 М. 406. 
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the Darkhast Rules have not been observed. It was pointed out 
in that case that “ Darkhast rules are departmental, and if.they 
are infringed the remedy for such infringement is also depart- 
mental” or, in other words, the appellate authority may set it aside 
within the time allowed. In this case the appellate officer has 
not cancelled the grant within the time allowed by law. It is 
unnecessary, therefore, to consider whether the Collector could have 
set aside the grant on account of the failure by the Tahsildar to 
give notice to the Port Officer, in the absence of any objection on 
the part of that officer. The notice to the Port Officer is only a 
formality, and the omission to give such notice cannot be more 
than an irregularity as the Revenue officers are not bound to follow 
the opinion of the Port Officer and are entitled to make the grant 
even in opposition to it. 


Ifthe grant in favour of the plaintiff is taken to have been 
made by the Tahsildar on the 20th February 1895 (Exhibit К) 
then as he was a competent officer to make the grant and his 
order has not been cancelled by the appellate authority within the 
time allowed, the plaintiff has acquired a valid title to the pro- 
perty. If, on the other hand, the grant must be deemed to have 
been made by the Divisional Officer by his order (Exhibit $) passed 
on appeal on the 29th. December 1894 from a previous order of 
the Tahsildar refasing the plaintiff's application, the same result 
follows, as theré was no appeal from the order passed by the 
Divisional Officer within the prescribed time. 


The lower Courts! decrees are, therefore, reversed, and a decree 
will be passed in favour of the plaintiff with costs throughout. 


IN THE HIGH COURT ОЕ JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Miller. 


Sankappa Rai scs Appellant* 
В (6th Accused), 

Cr. P. C., 8+, 297, 2888—HMisdirection to the Jury—Evidenos Ао!, St, 27, 30—State. 
ment of oo-aocused leading tu the discovery of relevant fact, wher eridence—Statement 
of a witness before investigatig Magistrate—No evidence. f 

The question whether & person was in police custody while making в confession is 
one for the Judge to decide ; and the omission of the Judge to state to the Jury his 
finding on the point that a person was in police custody is not a misdirection, 


* Or. A. No. 780 of 1907. 5th February 1908. 
Or. P. C. No, 48f of 1907. 
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Under Вя. 27 and 30 of the Evidence Act, the most that could be taken into con- Bankappa Rai 
sideration ш the statement of an accused against another would be so much of the {в re. 
information amounting to а confession a8 was the immediate cause of the discovery of 
some relevant fact against the person making tho statement. 


A statement made by a witness to a Police Inspector or to ап investigating Magis- 
trate is no evidence against an accused, even though the statement before the investiga. 
ting Magistrate 1s made ın the presence of the accused ; and a „direction to the Jury 
that such evidence ів strong evidence against the accused ів a serious misdirection. 

Appeal from the sentence of the Court of the Sessions Judge 
of the South Canara Division in Cases Nos. 40 and 4r,of the 
Calender for 1907. 


K. Narayana Rao for appellant. 
The Public Prosecutor (E. B. Powell) for the Cxown. 
The Court delivered the following. 


JUDGMENT :—The 6th accused is the appellant before us; 
he was charged with abetting a dacoity and receiving stolen pro- 
perty and has been found guilty of the former offence and acquitted 
of the latter, the verdict of the jury being that “it is doubtful 
whether he received the stolen property knowing it to be stolen.” 


The principal contentions in the appeal are that the Sessions 
Judge has misdirected the jury (x) in regard to a confession said 
to have been made by the rst accused, and (2) in regard to the 
statement made by the 2nd accused’s wife Akku, prosecution 
witness No. ІІ. 


The confession of the rst accused was made to the Police 
Inspector and was therefore inadmissible in evidence, but under 
S. 27 of the Evidence Act, if the rst accused was in the custody of 
the Police, so much of the information given by him might be 
proved as related distinctly to the discovery of the stolen property. 
The confession was to the following effect :—The Ist accused had 
obtained a share of the property stolen in the present dacoity and 
in.the other three and he would produce it. * * * He had one mura 
of rice, and one kalsige of horse-gram, one umbrella, one piece 
of white cloth, and one rupee ; on the night of the dacoities the 
stolen rice muras were carried to the Potel’s (6th accused’s) house, 
and there Potel gave three muras, one to him, one to Patta (and 
accused) and one to Malinga. He had left the umbrella in the 
Potel’s house. The Sessions Judge directed the jury in the follow- 
ing terms :—“ The law regarding confessions is that a confessional 
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Bankappa Ra, statement made by an accused to a Police officer is not admissible 


In ro. 


against him, and it is perfectly just and reasonable, because you 
can hardly believe that a person will voluntarily confess his guilt 
toa Police officer, and if you take such a confession to be evidence 
against him, no doubt anybody may be convicted on such evidence. 
But the law says, supposing that, in consequence of such informa- 
tion, property is discovered, then so much of the information is re- 
levant and can be proved against that person. If a person merely 
says ‘yes, I stole the property’ and if he afterwards says he did 
not say so, you may have reason to believe that his confession was 
not voluntary and true. But if it is said that he confessed and 
produced the property as being his share, then jou have good 
reason to believe that the confession is a truthful thing unless the 
production of the property can be otherwise accounted for, and 
therefore the law wisely says that ‘unless such corroboration is 
afforded a confession to the Police is not relevant) But if you find 
corroboration, and property is discovered in consequence of such 
statement, then о Њаќ extent it is a relevant matter, and therefore, 
in my opinion, the statement of the rst accused that he had 
certain stolen property, that the Potel gave one mura to him and 
one each to the 2nd accused and to Malinga, and that the rest of 
the muras were with the Potel is relevant as against the 1st ac- 
cused himself and, as S. 30 of the Evidence Act says, such con- 
fession may be taken into consideration against such other person, 
that is, against 2nd and 6th accused.” 

It is first objected to this direction that the rst accused was 
not, at the time he gave the information, in the custody of the 
Police. The Police Inspector’s evidence, however, implies that he 
was brought to him by a constable to Venkatakrishna Bhatta’s 
house, and the Sessions Judge, though he does not say so, might well 
have accepted this evidence as proving the custody. It was the 
duty of the Judge, not of the Jury, to decide the point as being a 
matter of fact which it was necessary to prove in order to enable 
the confession to be admitted in evidence [Criminal P. C., 5 298, 
Cl. (4)] and his omission to state to the Jury his finding on the 
point is not a misdirection and could not prejudice the accused. 
We think the Sessions Judge was wrong in leaving to the Jury 
to take into consideration the 1st accused’s confession as against 
the 6th accused, the statement by the ist accused that he had 
certain stolen property with him, and that the 6th accused gave 
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himone mura of rice and gave one mura of rice to the 2nd accused Sankappa Rai 
and one to Malinga. The facts were not the immediate cause of fene 
the discovery of stolen property in the Potel's house (vide Queen- 
Empress v. Commer Sahth+)and it cannot be that a statement 

which would not have been admissible against the 6th accused, if 

made by himself when in custody, is admissible against him when 

made by a co-accused when in custody. The most that could be 

taken into consideration as affecting the 6th accused would be so 

much of the information, if it amounted to a confession, as was the 
immediate cause of the discovery of some fact relevant against 
him—in the present case the fact that he was in possession of 

stolen rice—ané as that, iu this case, was only the statement that 

the rst accused carried some rice to him which could not amount 

to & confession, there is here no confession which could be taken 

into consideration against the 6th accused. 

In paragraph 9 of his charge to the Jury {һе Sessions Judge 
deals with the evidence of the witness Akku, and after pointing out 
that she at the trial (and we may remark also in the committing 
Magistrate's court) withdrew the statement which the Inspector 
alleged that she had made to him, directed the Jury that if they 
believed the story which the witness told the Inspector and which 
as also recorded in a statement made to an investigating Magis- 
rate, though not tothe committing Magistrate ''itisa strong 
se against the 6th accused as also against some other accused." 
arly there is here a serious misdirection. 














The Sessions Judge has told the Jury that they may use as 
ence against the accused a statement made behind their 
k, and not tested by cross-examination. Whether the judge is 
erring to the statement made to the Inspector or to the state- 
ent (Exhibit G) made to the Magistrate Saldanha, the result is 
thesame. Neither statement is evidence against the accused ; for 
even if the latter statement was made inthe presence of the ac- 
cused, which does not appear, 5. 288 of tbe Criminal Procedure 
Code will not apply toitas it was not made before the committing 
Magistrate holding an enquiry under Ch. XVIII of the Code. 
'The Sessions Judge has thus directed the Jury that a state- 
ment which is not evidence against the 6th accused (though it 
might, no doubt, be used to contradict the witness) is, if believed, 
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Sankapps Rai strqng evidence against him. It is clear the verdict cannot in 
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these circumstances be sustained. "Tbe misdirectionis repeated in 
paragraphs r4 and 15 of the charge and must have misled the Jury. 


Throughout his charge the Sessions Judge has placed too 
much stress upon statements made or alleged to have been made 
to the Inspector of Police aud too little on the evidence given by 
the witnesses at the trial. The statements made to the Police 
cannot be treated as evidence on which the accused can be con- 
victed when the factsstated in them are not proved by evidence 
given at the trial The evidence of the prosecution witness 
No. 20 seems to be altogether irrelevant, and wethink thatthe Jury 
should not have been told that they were entitléd to draw any 
inference against the 6th accused from that evidence or from the 
fact that there were 3 or 4 dacoities on the same night in the 
same neighbourhood. We set aside the conviction of the 6th ac- 
cused and direct his re-trial. 


The prisoners Nos. 1 to 5 convicted of dacoity have nos ap- 
pealed, and inasmuch as there is clearly evidence against them, 
sufficient to warrant their conviction, and the misdirection on 
which we have to set aside the conviction of the 6th accused affects 
only some of them and affects those to a much slighter extent than 
it affects the 6th accused, and further, considering the fact tha 
the sentence passed on them is a light sentence for the offence o 
dacoity and a sentence which might be increased on a re-trial, 
think that we are not called on to interfere on their bebalf 
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Present :—Mr. Justice Wallis and Mr. Justice Sankaran Na 


Vedammal «s Appellant* 
v. (Defendant) 
Vedanayaga Mudaliar - Respondent 
(Plainéit ff.) 


Hindu Law—Inheritanoe— Diwqualification— Hews—Comyliotj in murder of de- 
ceased man— Quantum of proof — Onus—Aoquiltal in Criminal Court, how far proof 
of innoosrce—Unohastit y of mother no tet—Raghunanduna, no hinding axthority in 
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The acquittal of the person claiming to be the пег of the last owner on а charge of 
having abetted his muider by a Criminal Court is no answer to a civil suit by {Йе next 
heir claiming to succee l 'n preference to the defendant (the acquitted person) on the 
ground that the defendant had disqualified herself from inheriting to the deceased’s 
estate by reason of her complicity ш the crime. Bat the defendant's complicity should 
be proved by clear and satisfactory evidence in order that she may be excluded. 


Unchastity is not a ground for excluding any female heir except & widow from 
inheritance, 


A mother's claim to inherit the property of her deceased son rests on consanguinity 
and not on religious merit. 

Neither degradation nor aggiavated unchastity (е, intercourse by a Hindu 
woman with a Mahomedan) affects the proprietary rights of the degraded or unchaste 
person. 

Raghunandana jp not an authority in the Madras Presidency. 


Appeal from the revised decree of the Court of the Subordi- 
nate Judge of Tinnevelly in О. S. No. 28 of 1904. 


The facts appear from the judgment of Mr. Justice Sankaran 
Natr. 

Г. Richmond and Т. V. Vatdyanatha’ Atyar for appellant. 

V. Krisnaswamt Atyar and A. К. Sundara Artyar for res- 
pondent. 

The Court delivered the following 

JUDGMENT :— Wallis J.—It has been decided by this 
Court that, if the defendant was a party to the murder of her son, 
she must be excluded from the inheritance and that the plaintiff, 
as next reversioner, is entitled to succeed. It is also clear that 
the fact that the defendant has been acquitted of the charge of 
murder is no answer to the present suit. But in order to entitle 
the plaintiff to succeed, it is, ofcourse, necessary that he should 
establish the complicity of the defendant by clear and satisfactory 
evidence, and it is not enough to raise a case of suspicion against 
her. In the present case there can be no doubt that the connec- 
tion formed by the defendant with the Mahomedan, Sheik Abdul 
Khader, who has been convicted of the murder of her minor son, 
was the original cause of trouble; and it may be that the attitude 
of the minor in regard to his mother's conduct was such as to 
give her as well as the Mahomedan a motive for desiring to get 
rid of him. Butin order to enable the plaintiff to succeed, it is 
necessary that he should connect her by satisfactory evidence with 
the murder, and this, I think, he has failed to do. When the 


evidence is scrutinised, proof of her complicity is found torest 
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almost exclusively on the evidence of the approver Bala Naiken, 
the plaintiff's 7th witness According to him, on the day of the 
murder, she went with the murderers fiom Vikramasingapuram 
to Ambasamudram, and at the latter place she first instigated the 
others to commit the murder and then expressed her approval 
after it had been committed. The evidence of instigation was 
given by the approver for the first time in this case more than five 
years after the event and after the approver had omitted to 
mention it in any of the statements taken from him during the 
criminal proceedings against the defendant; and, as pointed out 
by the Sessions Judge in his judgment which has been. filed as 
Exhibit R А Бу the plaintiff, the approver’s statement as to the 
defendant having expressed her approval of the murder after it 
had been committed did not appear in his earliest statement. 
There is, therefore, strong reason to suspect that he has lent him- 
self to concocting a case against the defendant, and his evidence 
connecting the defendant with the crime requires to be clearly 
corroborated, not only because of his being an approver but* also 
because of the tendency he has shown to add to his evidence 
against the defendant at successive stages of the case. On exa- 
mining the evidence, I fail to find any satisfactory corroboration 
of his statements. The plaintiff's roth witness, an old man of 
73, now comes forward for the first time, five years after the event, 
and says that he saw the Mahomedan and others arrive in a cart 
at Ambasamudram on the day of the murder and afterwards 
went to the Mahomedan's house to ask for payment of a debt of 
Rupees fifteen and saw the defendant there. I think it would be 
unsafe to give any credence to evidence of this character. The 
plaintiff's witness No. 15 corroborates the plaintiff’s witness No. 7 
by speaking to having met the cart containing the four murderers 
on the road from Vikramasingapuram, where the defendant lives, 
to Ambasamudram where the Mahomedan’s house was, but does 
not speak to the defendant's presence inthe cart, and his evidence 
is quite consistent with the defendant's innocence. The new 
evidence of the plaintiff’s witnesses Nos. 13 and 14 that, after the 
trialin the Sessions Court, as the Mahomedan was being led 
away, the defendant, in the presence of about 100 people, address- 
ed him in a language which amounted toan admission of guilt 
is, in my opinion, improbable and uureliable. Besides, the plain- 
tiffs witness No. 13 certainly speaks as if the acquittal of the 


PART u] THE MADRAS LAW JOURNAL REPORTS. 73 


defendant and the sentence on the Mohomedan took place at the 
same time and were immediately followed by this incident, 
whereas the Mahomedan was not sentenced until some days after 
the defendant had been acquitted and discharged. With regard 
to the evidence as to the defendant’s behaviour subsequently to 
the murder, it must be borne in mind that her conduct had been 
such as to set people against her and lead them to put the worst 
construction on her actions, and that further, supposing ber inno- 
cent, her position was a very difficult one when it came out that 
her paramour had murdered her son and then absconded. She 
must naturally have been suspected and shunned by every one, 
and have found it very difficult to know what to do. Under these 
circumstances, I think, it would be very unsafe to draw inferences 
against her from her unwillingness to obey the Tahsildar’s sum- 
mons, or the other conduct spoken to by the witnesses for the plain- 
tiff. The judgment of the Subordinate Judge, in my opiaion, 
proceeds too much on grounds of mere suspicion and accepts, and 
acts’ on, the evidence of the approver, plaintiffs witness No. 7, 
which, in my opinion, is not sufficiently corroborated. I am, 
therefore, unable to agree with his finding on the second issue as 
to the defendant's complicity in the murder. 


It is, however, further argued for the respondent that the 
defendant 1s debarred from succeeding to her son by reason of her 
unchastity which, we agree with the lower Court, has been esta- 
blished by the evidence in the case. The Subordinate Judge 
overruled this contention on the authority of Kostyadu v. Lakshmi! 
which is directly in point; but in this Court it has been argued 
that the learned Judges who decided the case in Kostyadu v. 
Lakshmi? erred in following Advyapa v. Rudrava,? as that 
case merely lays down the law applicable in Western India, 
and a different rule prevails in Southern India. Although the 
Mitakshara says nothing expressly about women other than 
widows being debarred from succession by unchastity, it is con- 
tended that it must be read with the Smriti Chandrika which is 
applicable to Southern India, and that, according to this authority, 
unchastity is a bar. I am unable to accept this contention. Itis 
true that in Ch. XI, S. 2, gl. 26, p. 190, of Krishnasami's 
translation, the Smriti incorporates the text of Brihaspati as to 
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the qualifications of a daughter to succeed, one of which is that 
she is to be “ virtuous and devoted to obedience,” but in Ch. V. 
pl. :s,the same authority adopts a text of Brihaspati excluding 
sons destitute of virtue from inheritance. It cannot now be 
argued that a son could be excluded on the ground that he was 
destitute of virtue, and I fail to see why a different rule should be 
applied to daughters. The unchastity of the widow is expressly 
laid down as a ground of exclusion in numerous texts, but there 
is no such clear authority in favour of excluding other females, 
and in the absence of clear authority such exclusion ought not, in 
my opinion, to be enforced. For these reasons and for the reasons 
given by the learned brother whose judgment I-have had the 
advantage of reading, I see по grounds for refusing to follow the 
decision in Kojzyadu v. Lakshmi.) It was further argued that illicit 
intercourse with a person not belonging to an equal or superior 
caste 7050 fcto produces degradation without any formal exclusion 
from caste, but, even if this be so, degradation does not affect 
merely proprietary rights of the degraded person since the passing 
of Act XXI of 1850 (Subbaraya Pillai v. Ramasams Prllat,?) and 
there is no authority forthe contention that aggravated unchastity 
has that effect. In the result, I think, the appeal must be allowed 
and the plaintiffs suit dismissed with costs throughout. 


Sankaran Nair J.—This is an appeal from the decision of the 
Subordinate Judge, declaring that the plaintiff is entitled, as the 
nearest reversioner, to the properties of Sankaramurthi Mudali in 
preference to his mother, the defendant, who, it is contended, has 
forfeited her rights on account of her having been a party to the 
murder of her son Sankaramurthi “and owing also to her unchas- 
tity and loss of caste.” 


It has been already decided by the High Court that the de- 
fendant would not be entitled to any beneficial interest in the 
inheritance, if she is proved to have been a party to the murder as 
alleged by the plaintiff. That question, therefore, is not open to 
us for consideration. We have only to see whether the facts prov- 
ed justify the conclusion of the lower Court. 

Sankaramurthi Mudali’s father died in 1887 leaving a valu- 
able estate to his only son, who was then only two years old. 'The 
latter lived with his mother, the defendant, till 1897 when she 
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appointed a Mahomedan, Sheik Abdul Kadir Saheb, аз an agent 
under a general power of attorney. This agent lived with the de- 
fendant in her house. Sankaramurthi objected to it, and went to 
live with his mother’s sister’s son Sankaralinga Mudali at Tiruppu- 
daimaruthur, while the defendant, his mother, continued to live 
with her Mahomedan agent in his house at Vikramasingapuram. 


Sankaralinga, early in 1897, applied to the District Court for 
the removal of the defendant from the guardianship of her son, 
the deceased, and the appointment of another guardian (Exhibit 
S). The Court appointed the defendant's biother as guardian 
(Exhibit U). The High Court on appeal by the defendant 
ordered that fhe defendant should be joint guardian with her 
brother (Exhibit BB). Subsequently, the brother refused to act 
as a guardian, and the defendant then prayed for the appointment 
ofanother joint guardian. 'The District Judge, finding that there 
was no proper person to be appointed as guardian, ordered the 
appointment of a Receiver to the estate. The High Court on 
appeal held (Exhibit VV) that the District Judge had exceeded 
his powers and called for a finding. Among the witnesses exa- 
mined by the Judge was the deceased who deposed that he had to 
leave his house as the Mahomedan agent was living with his 
mother in that house (Exhibit P). This was on the r4th July 
1900. On the r8th July, the District Judge submitted his finding 
to the High Court in which he recommended that the defendant 

might be appointed sole guardian. 


On the night of the25th August, the deceased leftthe house 
of Sankaralinga Mudali and disappeared. On the morning of the 
27th, his body was found lying partly in the water in the riverat 
Athalanallur just south of the village in which he was living. It 
was buried by order of the Village Magistrate. Buton Sankara- 
lingam’s complaint setting out his suspicions against the defendant 
and her agent, Sheik Abdul Khadur, the body was exhumed on 
the and September in the presence of the Magistrate, the Station 
House Officer, and the Medical Officer. The post mortem showed 
that the deceased met his death by strangulation. Sheik Abdul 
Khadar, his brother Kuppai Rowther, one Manikam, and the 
defendant were tried, the first three for murder and the last for 
abetment thereof. The defendant was acquitted and the others 
convicted and sentenced to transportation for life. 
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It is also in evidence that there was a proposal, shortly before 
his alleged murder, to marry the deceased to a girl of an influen- 
tial family in the locality. 

It is now the plaintiff's case that, on account of the bitter 
feelings she entertained towards her son for his hostility to herself 
and her paramour, which led to the various’ proceedings above 
referred to and which were intensified by the statement (Exhibit 
Р) in which he openly denounced her for living in open immorality 
with a Mahomedan, in a Court of Justice, and alarmed at the 
consequences to herself of his approaching marriage, which would 
bring him powerful relatives and deprive her of any chances of 
succession in case of his death, the defendant conspired with 
Sheik Abdul Khader and others to compass his murder. The 
main evidence against the defendant is that of the plaintiffs 
witness No. 7, a cart driver in her employ, who states that after 
the deceased made the statement, (Exhibit P) already referred to, 
before the District Judge on the rath July, there was ап alterca- 
tion between the defendant and her son when she was returifing 
to her village, when she snatched a knife which the witness had 
in his waist and rushed at her son addressing some threatening 
words to him. She was prevented from doing anything by him- 
self and other by-standers. On the day of the murder the defend- 
ant, Sheik Abdul Khader and his brother left Vikramasingapuram 
in his cart at about 12noon and reached Sheik Abdul Khader's 
house at Ambasamudram in the evening, one Manikam joining 
them on the way. While they four, shortly after, left the house 
for the scene of murder, the defendant, according to this witness, 
told them “You are going to call my son. If he in compliance 
with your request comes, it is all right. Otherwise you will do aš 
much as you know to do and come.” The witness further states 
“she also added that we need not return if we omit to do as much 
work as we know to do." He gives the details of the murder of 
the deceased by Sheik Abdul Kader and his brother, assisted by 
himself and Manikam, and deposes that on their return Sheik 
Abdul Kader told the defendant that they had completed: their 
work, when she replied * Right. "The weed has been got rid of." 
These four absconded the same night, while the defendant stayed 
behind. ‘This evidence of the accomplice received material corro- 
boration so far as his three associates in the murder were concerned 
and they were accordingly convicted by the Sessions Judge. 
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As against the defendant, the altercation on the r4this spoken 
to by the plaintiffs 8th witness. The evidence as to the defendan € 
leaving for Ambasamudram on the day of the murder is supported 
by that of the plaintiffs roth witness. These are new witnesses 
not examined at the trial before the Sessions Judge. Theinstigation 
by her before this witness and others left Ambasamudram to com- 
mit the murder was not mentioned by this witness before, to the 
investigating officers, to the Committing Magistrate, or the 
Sessions Judge when the facts must have been fresh in his 
memory, and is moreimportant to prove the defendant’s complicity 
in the crime than any other incident spoken to by him. He states 
it now for the frst time five years after. This evidence as to 
instigation is clearly false. It was argued before us, that the rela 
tives of the defendant who assisted the prosecution in the Sessions 
case kept back, or at any rate did not put forward, all the evidence 
available against the defendant as they did not want to get her 
convicted and that this accounts for the omission of the evidence 
at the previous enquiry and trial. The state of feeling that 
existed between the parties does not support this view. What 
actually happened rebuts any such presumption. In the petition 
presented on the rst September, Sankaralinga Mudally denounc- 
ed the defendant as a party to the crime. On the 4th, a witness, 
Pasunkili Tevan, was produced before the Magistrate, who professed 
to have been present when the murder was talked of by the defen- 
dant and others. His deposition was filed before the Sessions Judge, 
but he was not examined either before the Committing Magistrate 
or the Sessions Judge and was evidently dropped as a false witness. 
It also appears from the judgment of the Sessions Judge that a 
false witness, not now examined, was examined to prove that he 
was asked by the defendant and Sheik Abdul Khader to put poi- 
son in the food of the deceased. The suggestion that all the 
available evidence was not put forward cannot be accepted and 
the evidence of the 8th and roth witnesses must also be rejected 
on the same ground. 


As to the remark the defendant is alleged to have made on 
their return after the commission of the murder, the Sessions 
Judge has pointed out that this did not appear in the statement 
made to the Superintendent of Police. I háve aiready found 
that he is not a reliable witness. This brief statement by her is 
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utterly inconsistent with what she is alleged to have spoken to 
them on their departure when she exhorted them to bring her son 
to her, if possible, and suggested recourse to any other step only on 
failure of that attempt. 


The defendant’s departure for Ambasamudram from her vil- 
lage in the company of the murderers on the day of the murder 
appears to be so unnecessary and reckless, and calculated to draw 
such strong suspicion on herself, that it is incredible she should 
have gone there on that day if she had any knowledge оѓ. the 
contemplated murder. Without such knowledge, her presence at 
Ambasamudram is not material, as it appears from the evidence 
of the Station House Officer that he had seen htr there before. 
Exhibits ¥ апа K only show (see the evidence of the plaintiff's 
8th witness) that she was anxious to get back her son. I dis- 
believe the evidence of the 13th and 14th witnesses as it is not 
likely that after her discharge on the 8th she would again attend 
the Sessions Court or that she would make the remarks attriputed 
to her in the presence of a crowd. 


Asto the probabilities of the case, there is no doubt the 
death of the minor would have benefited her, but, on the other 
hand, he was her son and she was always sure of maintenance at 
least out of the estate. Sheik Abdul Khader had a stronger 
motive. He would have been turned out on the minor coming 
of age. 

It is possible that the defendant may have been a party to 
the conspiracy to murder her son. But the evidence is quite con- 
sistent with the view that the murder may have been carried out 
by Sheik Abdul Khader and his three accomplices for his own 
benefit without the knowledge of the defendant. 'The evidence 
of the accomplice does not receive reliable corroboration as to her 
complicity, and alone, it is suspicious, and therefore insufficient 
to support a finding in favour of the plaintiff. There is no doubt 
that when the four assassins disappeared the same night and she 
was informed of the death of her son, she must have known then 
that they were responsible for his death. And her subsequent 
conduct is that of a terrified woman apprehensive of serious 
consequences to herself. 


. For these reasons, I am unable to hold that the defendant 
has been proved to have been a party to the murder of her son. 
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It is then argued that as the defendant has been proved to 
have been unchaste before the death of her son, she is not en- 
titled to succeed to him under the Hindu Law. This question 
has been decided by this High Court in favour of the appellant, 
defendant, in Koytyadu v. Lakshmi! which has been approved 
iu Angammal v. Venkata Reddy.” This Court followed а deci- 
sion of the Bombay High Court Advyapa у. Rudrava.? In Alla- 
habad though the poiut did not arise directly for decision, the 
only opinion that has been expressed on the point is in favour of 
that view—Musammat Ganga afi v. Ghastia.* In Calcutta a 
different view has been taken in Kamnath Tolapattro v. Durga 
Sundart Debt®, Ramananda у. Ratktshort Barmant® | Sundari 
Letant v. Prtambart Letant.” These cases refer to the daughter's 
claim. But that does not make any material difference. The 
learned Judges refused to follow the Madras and Bombay deci- 
sions as * they are all under Schools of Hindu Law other than 
the Bengal School and were decided with reference to authorities 
diffefent from those that are specially followed in the district with 
which we have now to deal "—ZAamananda v. Rasktshort Bar- 
mant.© These decisions therefore form no ground fora review 


of the decision of this Court. In my opinion, we are therefore 
concluded by authority. 


But as the question has been argued at great length before 
us, I proceed to give my opinion. After giving full weight to 
the arguments advanced, I see no reason to differ from the con- 
clusions arrived at by the learned Judges of this Court, that un- 
chastity is not a ground for excluding any female heir except a 
widow from succession. Mr. Mayne is of opinion that the causes 
entailing civil disability are reduced to those originally stated by 
Manu, with the addition of lunacy and idiocy and any incurable 
disease which is now limited to the worst form of leprosy—§ 592. 
Neither Manu nor Vajnavalkya refers to ‘unchastity’ asa dig- 
ability. * Vice' is stated to be a ground of exclusion of heirs by 
Narada and this is made applicable by Vignaneswara to females 
also in Placttum 8, Section X, Chapter II of the Mitakshara. But 
the High Courts in India have refused to treat it as such, and it 
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5. (1878) I. L. B. 4 O. 550. 6. (1894) L I. B. 32 О, 847. 
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Vedammal is only relied upon before us to support the probability of unchas- 


v. 


Vadanayagam 


Mudaliar. 





Bankaran 
Nair J. 


tity being regarded as a legal disqualification bythe Hindu Law- 
givers. 


* Unchastity' is not mentioned as a bar to succession in the 
Mitakshara, and the full discussion of several grounds of exclu- 
sion including some which are not now recognized as such in 
Chapter X, Section II, without any reference to unchastity, and 
the express reference to it as a preliminary condition to succession 
in the case of a widow in Fi. 6 and Pi. 18, Section I, Chapter II, 
strongly supports the view that in the case of other heirs, like the 
daughter and the mother, no such disqualification exists. 


That unchastity by itself isnot a disqualifying cause has been 
decided also by the Calcutta High Court in Nogendra-Nandint 
Dassi v. Benoy Krishna Deb? in.which it was held that а woman 
is not thereby disqualified from inheriting Strtdhan, as in that 
case inheritance depends on consanguinity. aly 


The rule of exclusion is deduced from the theory of Hindu 
Law that the heir takes the inheritance for the performance of the 
ceremonies essential to the spiritual welfare of the deceased and 
his incapacity therefore to perform his obligations excludes him 
from succession. Now what are the grounds on which the 
mother’s right of inheritance is based ? 

In the Digest the following old texts are cited: 

« A mother surpasses a thousand fathers, for she bears and 
nourishes the child in her womb: therefore is a mother most 
venerable.” 

Vyasa— Ten months a mother bore her infant in her 
womb, suffering extreme anguish; fainting with travail and 
other pangs, she brought forth her child.” “Loving her sons 
more than her life, the tender mother is justly revered: who could 
recite all her merits, even though he spoke a hundred years?” 

Other texts are also cited showing the superiority. of one 
parent to the other. 

Coming now to the commentaries, the author of the Mitak- 
shara, after declaring the right of the parents to succeed to the 
property of a deceased son in the absence of nearer heirs, in 
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Sloka (т) which runs thus—“on failure of those heirs, the two 
parents, (meaning the mother and the father) are successors to the 
property"—proceeds to discuss the question of preference of the 
mother over the father. He draws an inference in favour of the 
mother from the compound term Máåtapttarau which has been 
reduced to ‘ Pitarau,’ and then proceeds thus: 


Chapter II, S. 3:—(3) ' Besides, the father isa common 
parent to other sons, but the mother is not so : and since her pro- 
pinquity is consequentlv greatest, it is fit that she should take the 
estate in the first instance conformably with the text: “ To the 
nearest Saftnda the inheritance next belongs." 

(5) “ Therefore since the mother is the nearest of the two 
parents, itis most fit that she should take the estate. But on fai- 
lure of her, the father is successor to the property." 


The author defines Safindashtp to arise ' between two people 
through their being connected by particles of the one body,” with- 
out any reference to the capacity to offer religious oblations. Thus 
the mother's right of succession is not made to depend upon her 
capacity to perform any ceremonies, or on the ground she may 
have a son to offer oblations as a condition.precedent to succession, 
There is no reference to her chastity. Itis based on the ground 
of her having borne and nourished the son іп the womb. The 
author of the Mitakshara bases her right to take her place before 
the father’ upon her nearer relationship to the deceased. The 
Smriti Chandrika also has no reference to the capacity of the 
mother to confer spiritual benefits on the son. 


This view of Vignaneswara that the mother’s claim to 
inherit is based on consanguinity is in harmony with his doc- 
trine which prefers family relationship to efficacy of religious offer- 
ings as pointed out by Mr. Mayne $ 512 p. 692 and 510, 511, 512, 
513, and $ 521 at p. 708 and also in various decisions of this Court. 


Jimutavahana, no doubt, introduces the religious element. 
Dayabhaga, Chap ХІ, Section IV, Sl. 2, contains the following 
reasons for her succession : 


* It is necessary to make a grateful return to her for benefits 
which she has personally conferred by bearing the child in her 
womb and nurturing him during his infancy, and also because 
she confers benefits on him by the birth of other sons who шау 
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offer funeral oblations in which he will participate” The addi- 
tional ground here given would not apply to the widowed mother 
of an only son, who is, nevertheless, acknowledged to be an heir, ог, 
as Mr. Mayne observes, “ to the mother of an only son or ofa son 
whose brothers had died before him without leaving issue.” "The 
birth of other sons is clearly not indispensable for a recognition 
of the right, and religious efficacy is not the main cause even 
according to the Dayabhaga. In fact Jimutavahana was only try- 
ing to justify by spiritual consideration in accordance with his 
principle that the test of heirship is religious merit, a right of 
succession already well established. ‘This will also appear from 
the principle of succession with reference to daughters laid down 
in the Dayabagha. 


If we now compare the case of the daughter with that of the 
mother, it will be found, as in the case of the mother, that while 
the Mitakshara, Chap. II, Section 2, § 2, bases such right on the 
simple ground of consanguinity, the Bengal lawyers put it om the 
ground that she produced sons who could present oblations, and 
Jimutavahana accordingly, unlike Vignaneswara, lays down that 
no daughter could inherit unless she had, or was capable of having, 
male isssue, with the result that daughters who are widows or 
barren or who appeared to have an incapacity for bringing апу 
but daughers into the world were excluded—Dayabhaga Ch. XI, 
Sec. 2, 8 т. Тһе failure of Jimutavahana to push to its natural 
and logical conclusion his theory in the case of the mother by 
similarly excluding widowed mothers and those who only had 
the capacity for bringing daughters into this world, is remarkable, 
and shows that in his opinion it is only, as pointed out already, an 
additionalargument advanced in support of the mother's claim. 
The Smriti Chandrika follows this doctrine of religious efficacy in 
this respect and similarly excludes barren daughters, and insists 
upon the daughter being “ virtuous and devoted to obedience.” 
This isonly a moral precept. Further, this Court has, after a full 
consideration, rejected the authority of the Smriti Chandrika with 
reference to the principles on which the daughter's right of succes- 
sion is based, and has held, subsequent to the decision in Advyapa 
v. Rudrava,* that consanguinity alone is the cause of her succes 
sion—Stmmant Ammal v. Muittammal.* 'This comparison with 


2. (1879) I. L. B.. 4 B 104. 3, (1880) I. L, R. 3 M. 265 а p. 369. 
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the daughter's right of succession shows very strongly that the  Vedammal 
mother’s claim rests on consanguinity and not on religious merit, v "MS 
and incapacity to inherit, due to inability to perform sacrifices Mudaliar. 
cannot therefore be presumed. Sankaran 


This view receives confirmation fron the texts relating to the NJ. 


widow’s right of succession. 


The texts which are relied ‘upon to exclude the unchaste 
widow are the following :— 

Mitakshara, Ch II. S. I, Pl. 18 and 6. 

Dayabhaga, Ch. XI, S. 7. 

Vridha Маһи —* The widow of a childless man, keeping un- 
sullied her husband's: bed, and persevering in religious obser- 
vances, shall present his funeral oblation and obtain his entire 
share." 


Katvayana. Let the childless widow, keeping unsullied the 
bed ef her lord and abiding with her venerable protector, enjoy 
with moderation the property until her death." 


Jt will be observed that chastity is madea preliminary condi- 
tion in the case of the widow while it is not referred to in the 
texts relating to the mother. Further, it seems to be also clear 
that they are not intended to apply to the mother succeeding to 
herson. Accepting the view that prevailed in Bengal that an 
unchaste mother or daughter is excluded, their Lordships of the 
Judicial Committee of the Privy Council зау: * It seems clear that 
such exclusion is not by virtue of either of the abovementioned texts 
of Vridha Manu or that of Katyayana. These texts have reference 
to the deceased owner of the estate. The words ‘his funeral 
oblation? and ‘bis share? and ‘the property’ have reference to 
the oblation, the share and the property of the lord, or husband 
mentioned in the preceding parts of the texts, whose estate is to 
be inherited, and not to the husband or lord whose estate is not to 
be inherited, such as the husband or lord of the daughter or the 
mother, as the case may be, of the deceased owner, who in default 
of a widow may be next in succession to inherit an estate. ” 


These verses, though not applicable to the succession of the 
mother in so faras they impose the condition of chastity, it is 
contended, are extended to the succession of females generally 
by Verses 30 and 31 of Chapter XI, S. П, of the Dayabhaga. 
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But the Privy Council have held that they so extend only the rule 
applicable to a wife that a gift, sale, or mortgage of the estate is 
not to be made, and that after her death the heirs of the deceased 
owner are to take, and not that part of the rule, which is included 
in the words “ keeping unsullied the bed of herlord.”* Montram 
Kolita v. Keri Kolitant.* 

The theory of religious efficacy is thus only extended to other 
female owners to restrict their powers of alienation and to make 
their succession only an interposition to pass the estate to the 
next heir of the last male owner. It is not soextended by these 
texts as to impose the obligation of chastity as a condition prece- 
dent to succession. This is admitted by the ‘Calcutta High 
Court, but they hold that it is the commentary of Raghunandana 
“ a high authority in the Bengal School” according to that High 
Court, read with the other texts that leads to the exclusion of the 
unchaste mother and daughter. Š 


When the texts and the Dayabhaga according to their Isord- 
slips of the Privy Council do not lead to that conclusion, their 
extension by a recent.commentator—for Raghunandana is believed 
to have lived in Bengal in the 16th century—cannot be followed 
unless he has been accepted as an authority in this Presidency. 
He wrote for a different state of society under Mahomedan rule or 
influence, while Southern India was under Hindu rule, and I am 
not aware that his sole authority has been accepted on any ques- 
tions in this Presidency. І ѕее therefore no reason to differ from 
Kofiyadu v. Lakshmi. ° 

The only other ground of exclusion alleged in the plaint is 
loss of caste. That the defendant is expelled from caste is not 
found by the lower Court, nor is it proved by any evidence in 
this case. 


It was then argued that though adultery with a person of the 
same or higher caste might not cause degradation, yet in its 
aggravated form, that is, with а person of а lower caste or with 
one not a Hindu, it makes the person ‘degraded’ according to 
the Hindu Law and is, therefore, a legal disqualification. 


For this proposition no authority has been cited. It was not 
apparently raised in the lower Court and no evidence adduced to 
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show that the defendant has been treated as one ‘degraded? by  Vsdammal 
her caste on account of her unchastity; and evidence of * degra- X 
dation,’ if true, should have been forthcoming, as her son е 
appears to have left his house in 1897 on account of her criminal Sankaran 
intimacy with Sheik Abdul Khader, which seems from the plain- Nair, J. 
tiffs evidence to have been open and notorious. 

Further, when this case came before this Court for decision 
on the preliminary questions, it was held that the rules regarding 
loss of proprietary rights as incident to degradation cannot now 
be treated as otherwise than obsolete. I agree in that view and 
in the reasoning that led to it. 

I would, therefore, reverse the decree of the lower Court and 
dismiss the suit with costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Wallis and Mr. Justice Sankaran 
Nair. 
Ramkrishna Aiyar and others .. Appellanic* 
(Some Defendants.) 


v. 
Krishna Aiyar and others .. Respondents 
(Plaintiffs & some 
Defendants). 
C.P.C., 88, 28, 45—Asjonder of causes of achon—Suit for partition by oo-sharers Ramakrishna 
melvaram—Kwudwaramdars parties—Partitrion suit— Delbtors—Partres. Ајувг 
A suit for partition by some of several co-sharers of the melvaram in which the v. 


kudivaramdars also are impleaded with a view to the settlement of the relative nghts ÉrishnaAiyar. 
of the melwaramdars and the kudivaramdars 1s bad for misjoinder of causes of action. 


Obiter :—A suit for partition 1mpleading the debtors of the family with a view to 
the determination of the nature and amount of the debts во as to bind the debtors, is 
bad for misjoinder of causes of action. 

Appeal from the decree of the Court of Trichinopoly in 
О. S. No. 29 of 1903. 

Str V. Bhashyam Atyangar for appellants 2, 4, 6, and xo. 

T. V. Muthukrishna Atyar and С. Govinda Ма for res- 
” pondents т to 4, 6 to 15 and 17 to 43. 

V. Krishnaswamt Atyar for respondents 9 to 20. 
* B. A. No. 178 of 1908. 7th January 1908. ' 
*4 
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„Sir V. C. Desikachartar for respondents т to 4 and 6. 
V. C. Seshachartar for respondents 7, 8, то, 17 and 18. 
T. Destkachartar for respondents т to 5. 

The Court delivered the following 


JUDGMENT :—This is an appeal froma decree of the 
District Judge, Trichinopoly. In the plaint the plaintiffs set out 
that melvaram rights in the suit village have been divided into 
40 shares of which they have acquired 11% shares by purchase, 
while they are also usufructuary mortgagees of ten shares. They 
state further that in these circumstances they have had great 
difficulty in recovering their rents and that they have been led to 
sue for partition. They pray, therefore, for a declaration that they 
are entitled to the shares above mentioned and that land propor- 
tionate to such shares may be ascertained and set apart for them, 
and that they may be placed in exclusive possession thereof, that 
is to say, that melvaram rights in certain specifed lands may be 
allotted to them in respect of their shares. So far, the flaint 
appears to be in order, whatever practical difficulties there may 
bein carrying out the partition prayed for. The plaintiffs, however, 
have joined not only their co-sharers in the melvaram rights, but 
also the ryots or kudivaramdars of the village as defendants. The 
latter, itis stated, have been joined not only in order that they 
may be bound by the decree effecting a partition between the 
melvaramdars, but also for the purpose of determining and defin- 
ning a number of questions raised in the plaint as to the rights 
of the melvaramdars against the ryots or kudivaramdars. Several 
of the defendants whilst admitting "tbe plaintiffs rights to the 
partition prayed for have questioned their right to raise these 
questions in the present suit, and the point is covered by the latter 
part of the rst issue which is in the following terms :—“ Can the 
rights and liabilities of the tenants be decided in this suit?” The 
District Judge would appear to have overlooked this issue as it 
is not dealt with in his judgment, and he has proceeded without 
considering it, to determine the various issues relating to the dis- 
putes between the melvaramdars and the ryots. It might be, no 
doubt, convenient for the purposes of carrying out the partition to 
ascertain the exact rights of the melvaramdars as against the 
ryots, just as in a suit for the partition of joint family property or 
in ùn administration suit it might be convenient to ascertain the 
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precise amount of debts due to the estate, but it has never beensug- Hamaknshna 
gested that in the latter cases all the debtors to the estate could be mee А 
made parties and the amount of their debts recovered or established Krshna Arar 
by a binding declaration. Such a joinder of different causes of action 
would clearly be inadmissible, and we think the present plaint 
appears to be open to the same objection. It certainly cannot be 
said to be necessary for the purpose of effecting the partition and 
giving the plaintiffs the relief prayed for to determine as between 
the melvaramdars апа the ryots and the terms оп which each of 
the ryots holds his lands under the melvaramdars. As it is not 
abosolutely necessary for the purpose of effecting the partition, we 
are of opinion fhat a course which involves the joinder of so many 
causes of action between different parties cannot be supported. 
The practical objection to such a course appears from the evidence 
in the present case which has been fully discussed before us, which 
it wuld not be safe to act on generally, while it would be very 
diffgult to apply it to the case of every individual ryot. The 
decree in Ramanuja v. Virrappa,* as we understand it, is not in- 
consistent with this view. It is, however, the well established 
practice in a suit for partition to add persons claiming to be in 
possession as alienees of the property soughtto be partitioned, and 
this practice is certainly justified by convenience. А question of 
this sort is raised in the 14th issueas to a claim of the ryots to 
the melvaram rights of certain lands in the village. · We think the 
question was rightly gone into by the District Judge but we axe 
unable to agree with the conclusion at which he has arrived. It 
is in evideuce that many years ago the ryots refused to pay 
rent for the lands on the ground that the melvaramdars had taken 
possession of certain other lands of exactly the same extent in the 
village which are still in their possession. 'The melvaramdars 
appear not to have demanded any rent subsequently and to have 
relinquished the claim to the rentin consideration of their being 
allowed to continue in possession of theotherlands. On the whole 
we think the plaintiffs have failed to prove the melvaram rights 
they claim in these lands and they must accordingly be excluded 
from the decree. The decree must also be modified by striking 
out the words from “this Court doth declare (1) that on all 
crops ” etc., down to “entitled to a share in the crop.” All these 
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declarations must be omitted forythe reasons already given. It 
follows that the words * with reference to their rights as above 
declared” must also be struck out, Under the circumstances we 
think that in the lower Court each party should bear hisown 
costs and in appeal the appellants will get their costs from the 
respondents who are plaintiffs. 


— —— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Munro. 


Venkoba Rao га Petitioner * 
v. | (Defendant). 

S. Muthu Aiyar e" Bespondent 
(Platnt 7. ) 

Provincial Small Cause Courts Act, Art. 31—Sutt for share of meme profits wrong- 
Fully reoeived —Jurisdiotion. . 

A suit for the share of mesne profits alleged by the plaintiff to have been wrong- 
fully received by the defendant falls ander Art. 81 of the Provincial Small Cause @ourts 
Act, and is consequently not cognizable by a Court of Small Causes, 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the District Munsif of Valangiman 
in S. C. S. No. 406 of 1906. 

T. Р. Venkatarama Sastrt for petitioner. 

V. Viswanadha Sastri for respondent. 

The Court delivered the following 

JUDGMENT :—The question for determination is whether 
the suit is cognizable by a Court of Small Causes. The plaint be- 
gins by describing the suit asa suit for the value of paddy wrong- 
fully carried away by the defendant. It then goes on to state that 
certain land had been hypothecated to the plaintiff in 1896 by one 
A. Kilakodayan, and afterwards sold by the latter to the defendant ; 
that the plaintiff got a decree on the hypothecation bond, pur- 
chased the land in execution and got delivery on the 19th Novem- 
ber 1905; that at the time there were crops on the land which had 
been raised by the defendant ; and that the defendant though enti- 
Пей to only one-sixth of the crops as waram, wrongfully reaped and 
carried away the whole produce. The suit as brought is in my 
opinion, exempted from the cognizance of a Court of Small Causes 


*'O,R. Р. No. 555 of 1906. 17th January 1908, 
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under S. 31 of the Second Schedule of Act IX of 1887, be- Venkoba Rao 
ing a suit for the profits of immovable property, belonging RIDA Alyar. 


to the plaintiff which have been wrongfully received by the 
defendant ; vide Damodar Gopal Dikshit. v. Chintaman Bal- 
krishna Karve * where it is pointed out that when a plaintiff al- 
leges that the defendant has wrongfully received the plaintiff's 
share of profits, the suit falls under S. 3r. I therefore set 
aside all the proceedings in this suit and direct that the plaint be 
returned for presentation to the proper Court. No costs are 
allowed as the defendant should have кшен and pressed the 
objection in the Court below. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr. Justice Benson and Mr. Justice Miller. 
Alagu Ambalam and others .. Petitioners 
(Accused Nos. 1 fo 14 and 17 to 24). 


5^ P.C., 8, 407 — Withdrawal of appeal — Part-heard. apyeal— Withdrawal—Omis- 
sion to examine witnesses summoned by Court from whioh the appeal was withdrawn. 


It ia competent to a District Magistrate to withdraw part-heard appeals from the 
file of & First Class Magistrate subordinate to him under 8. 407, Or. P. C. 


The Court to which an appeal is transferred for disposal is not bound by any 
opinion as to. the necessity for taking further evidence formed by the Court from 
which the appeal was withdrawn. 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code praying the High Court to revise the order of the Additional 
District Magistrate of Madura in Cr. A. No. 41 of 1907 presented 
against the order of the 2nd class Magistrate's Court, Tirupattur 
'Taluq, in C. C. No. 265 of 1907. 

P. К. Sundara Atyar and С. V. Ananthakrishna Atyar for 
petitioners. 

The Public Prosecutor (E. B. Powell) for the Crown. 

К. М. Atya Atyar for complainant. 

The Court passed the following 


ORDER :—In this case a criminal appeal against a conviction 
by a Second Class Magistrate was presented to the first Class 


Sub-Divisional Magistrate. After partly hearing the appeal he’ 
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resolyed to examine certain persons as Court witnesses and issued 
summons to them. Thereupon one of the parties to the appeal 
petitioned the Additional District Magistrate to transfer the ap- 
peal to another Court, alleging that the examination of further 
witnesses was wholly unnecessary. The Additional District 
Magistrate, after hearing the appellants and the complainant, trans- 
ferred the appeals to his own file, and, without examining the 
further witnesses, disposed of the appeal, confirming the conviction. 


We are asked now, as a Court of Revison, to set aside the pro- 
ceedings of the Additional District Magistrate оп two grounds; first, 
that he had no jurisdiction to transfer an appeal which had been . 
partly heard by the Sub-Divisional Magistrate and, second, that if 
he had power to make the transfer he was bound to examine the 
witnesses to whom the Sub-Divisional Magistrate had issued 
summons. 


We do not think that there is any ground for either conten- 
tion. No decision on the point is cited, and we are not awarethat 
апу exists. The petitioners rely on the analogy of the case of 
Kumarasamt Reddiar v. Subbraya Reddtar * in regard. tocertain 
civil appeals, but we do not think that that case has any bearing 
on the present question. To decide the present question, we must 
look to the terms of the Criminal Procedure Code. S. 407 
provides for an appeal, in cases like the present, to the District 
Magistrate, and adds that “if the District Magistrate so directs, 
any appeal or class of appeals may be presented to and heard by 
a First Class Magistrate subordinate to him and empowered by the 
Local Government to hear such appeals.” It furthur provides that 
“ the District Magistrate may withdraw from such Magistrate any 
appeal or class of appeals so presented." There is no limitation in 
the section or elsewhere in the Code of Criminal Procedure on this 
power of withdrawal, and we should not be justified in introducing 
a limitation in respect of part-heard appeals, which the legislature 
has not thought fit to enact. 


As observed by the Privy Council in the case of Gokul Mandar 
v. Pudmanund Singh ? “ the essence of a Code is to be exhaustive 
on the matters in respect of which it declares the law, and it is not 
the province of a Judge to disregard or go outside the letter of the 
enactment according to its construction.” If the legislature 


A M M————— 
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desired to impose the suggested limitation, it would have found no 
difficulty in enacting it. Moreover, the power of withdrawal is 
given with a view to promote the ends of justice and the conveni- 
ence of parties ; and there is no reason why the promotion of these 
objects should be barred in the case of part-heard appeals. 


The second objection is equally untenable. Under S. 428 of 
the Code of Criminal Procedure the appellate Court, if it thinks 
additional evidence necessary, may take such evidence before 
deciding the appeal, but there is nothing in the Code of Criminal 
Procedure oriu reason to render it illegal or irregular for the ap- 
pellate Court to, dispense with such evidence if further considera- 
tionor argument leads the Court to the conclusion that such 
evidence isnot necessary. Тһе Court to which an appeal is trans- 
ferred for disposal, and on which the responsibility for its correct 
disposal rests, is certainly not bound by any opinion as to the 
necessity for taking further evidence formed by the Court from 
whic the appeal ‘was transferred, and which is no longer 
responsible for the decision of the appeal. 


We dismiss the petition. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, K7., Chief Justice, and 


Mr. Justice Miller. 


Aiyasami Aiyar ы Appellant* 
7. е (ard Plaintif). 

The District Board, Tanjore, and two 
others .. Respondents 


(Defendant and 1st 
and 2nd Plaintiffs). 


Local Boards Aot,—Madras Act V of 18843— Duty of maintaining roads—Improve- 
ment of tunnels and oulrerts under the road— Damage to adjacent owners. 


An authority to construct а road carries with ıt the authority to consiruct the 
water-ways necessary to enable the 10ad to be carried safely across the drainage of the 
countiy, and the same rule applies to roads vested in District Boards by Act V of 1884 
(the Madras Local Boards Act). 

Act V of 1884 enjoins the maintenance of roads vested in it and does not confine 


the Board to its maintenance as originally designed or executed; and in the 
absence of any such express restriction, the injunction to maintain, imposes the duty to 
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provige such new works as it may be found necessary from time to time to provide in 
order that the road may be properly maintained. The duty cast upon the District 
Board of maintaining the road necessarily involves the duty of maintaining the 
necessary culverts and tunnels under it and of making such improvements in them as 
may be found essential for the purpose. 

Held also :—That, in the absence of proof that the District Board could have con- 
structed a culvert at any other part of the road, which, while effective to protect the 
road, would have done no injury to the plaintiffs lands, the plaintiffs were not entitled 
to an injunction. 


Second Appeal from the decree of the Subordinate Judge’s 
Court of Kumbakonam in A. S. No. 764 of 1903 presented against 
the decree of the Court of the District Munsif of Mayavaram in 
О. S. No. 185 of 1902. . 


T.V. Seshagiri Atyar and B. Govindan Nambiar for appellant. 

V. Krishnaswamt Atyar for respondents. 

The Court delivered the following 

JUDGMENT :—The plaintiffs on behalf of themselvas and 
other land-holders seek for a permanent injunction restraining the 
District Board of Tanjore from increasing the size of two tunnels 
or oíÍverts passing under a public road. The road runs from 
north to south, and for a part of its length on the west side of it, 
and running parallel with it, there is an irrigation channel called 
the Pallavan Channel; it is in this part of the road that the two 
tunnels in question are situated, and water from the Pallavan 
Channel passes through them under the road and is used for the 
irrigation of the seed beds of the plaintiffs and other landholders, 
lying on the east side of the road. "These two tunnels having 
fallen into disrepair the District Board, the authority responsible 
for the maintenance of the road, decided, in repairing them, to · 
increase their size, the object being to allow a greater volume of 
water to pass through them and thus to prevent the waters on 
the west side of the road from rising in the rainy season to such a 
height asto damage the road surface. 'The complaint of the 
plaintiffs is that the increased volume of water discharged by the 
tunnels is, or is likely to be, too great to be carried off by the chan- 
nels on the east side of the road, and that consequently their fields 
will be submerged and their crops injured. 

Both the lower Courts find that they will be injured in the 
way they allege, and the question is, therefore, whether they ате in 
these circumstances entitled to the injunction for which they 
pray. 
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We endeavoured by calling for a finding of fact to ascertain 
whether the tunnels were constructed at or after the time of the 
construction of the road for the purposes of the road, or whether 
they existed before the construction of the road as irrigation con- 
duits or pipes. The Subordinate Judge has, however, been unable 
to find any evidence sufficient to establish either position, and is 
able only to find that for fifty years or so the tunnels and the road 
have existed together without alteration in the dimensions of the 
former. 


We must take it, then, that the road was vested in the Local 
Fund Board by.S. 8 of Madras Act IV of 1871 and transferred to 
the District Board by S. 4 (iii) of Act V of 1884, and that when it 
first vested in the Local Fund Board the two tunnels now in 
question were in existence. 


It seems to be accepted by both sides that the injury to which 
the plaintiffs lands are liable will be caused, if caused at all, by 
the waters of the Pallavan Channel; that there is по finding whe- 
therit will be caused when the water in the channel is at its normal 
level in the irrigation season, or when it is at its ordinary seasonal 
flood level, or only at a time of extraordinary flood. 


There is some evidence and a finding by the Subordinate 
Judge that injury is done annually to the road in the rainy season, 
but on the question of the injury done to the plaintiffs! lands the 
only evidence referred to by the District Munsif showed that even 
in a time of ‘ unprecedented’? rain, a protective bank on the east 
side of the road was sufficient to prevent any damage. ‘The 
findings of fact being in many respects wanting in precision the 
case has been argued by both sides upon the footing that the 
District Board, to make a successful defence, must rely on the 
powers conferred upon it by the Local Boards Act V of 1884, and 
we deal with the matter on this footing. 


Mr. Seshagiri Atyar contends that the power given to the 
Board to construct culverts under their roads, if it exists at all, is 
merely permissive, and can be exercised only in such a way that 
no injury is done to others. But this contention will not bear 
examination. By 5. 95 of Act V of 1884 (Madras) the District 
Board is directed to provide, so far as its funds allow, for the 
construction, repair and maintenance of roads, bridges and other 
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means of communication. The road in question is, itis not denied, 
one of the roads to which the provisions of this section are 
applicable, and even assuming that a culvert or tunnel is neither a 
‘bridge’ nora ‘ means of communication,’ it is vested by S. 50 
of the Act in the District Board, and it is clearly impossible, or so 
it seems to us, for the Board to maintain the road passing over a 
culvert or tunnel unless it, at the same time, maintaius the 
culvert or turnel which by the Act is vested in it. The duty 
cast upon the Board of maintaining the road necessarily 
involves, then, the duty of maintaining the necessary culverts 
and tunnels under it. It can hardly be denied that an authority 
to construct a ‘road’ carries with it the authority to construct 
the water-ways necessary to enable the road to be carried 
safely across the drainage of the country, and we did not hear 
from Mr. Seshagiri Atyar any argument which should lead to 
the application of a different rule in the case ofa road which 
was vested ready-made in the District Board in 1884. If in order 
to‘ maintain’ such a road it is necessary to improve the water-ways, 
it seems to из that there is imposed upon the District Board the 
duty of making the necessary improvements. Mr. Seshagert Atyar 
relied upon the judgment of Sir Subrahmanya Atyar J. in 
Sankaravadtvelu Pillai v. Secretary of State for India tn Counctl* 
and likened the culverts or tunnels in the present case to the ‘ bye- 
wash’ dealt with in that case. He argued that they are to be 
treated as ‘new works! constructed under an authority which is 
‘Cin the strict sense of law permissive.” 


We think the two cases are distinguishable. In the case 
before us the statute enjoins the maintenance of the road and 
does not confine the Board to its maintenance as originally 
designed and executed ; and, inthe absence of any such express 
restriction, we are of opinion that the injunction to maintain 
imposes the duty to provide such new works as it may be found 
necessary from time to time to provide, in order that the road may 
be properly maintained. 

There is no resemblance between the present case and the case 
of Canadian Pacific Railway ч. Parke * in which Lord Watson 
makes use of the phrase “ in the strict sense of law permissive. ” 
In that case the authority was given to the defendant for his own 





1. (1905) L L. В. 28 M, p. 72. 2. (1899) A. C. p. 535. 


PART IV.] THE MADRAS LAW JOURNAL REPORTS. 95 


benefit ; here it is given solely for the benefit of the public; the 
District Board makes no profit out of the roads. ‘There, having 
got the water to hisland, the defendant was entitled to use it or 
not, as he pleased, in irrigating that land or any part of it : here, it 
is the duty of the Board to provide, so far as its funds admit, for 
the proper maintenance of the road. The cases are far apart. The 
case before us is nearer to the case of London, Brighton and South 
Coast Ry. Со. v. Truman, where for the purposes of the cattle 
traffic on the railway the Company was authorised to acquire land 
for, and to construct, cattle docks and yards—which, when con- 
structed, formed, as Lord Watson saysin Canadsan Pacific Ratlway 
v. Parke,” “just a part of the railway" which it was the business 
of the Company under its statute to make. 


The case ot Cracknell v. Mayor, G'c.,0f Thetford,? may also be 
referred to in this connection. 


It may, no doubt, be suggested that in these cases the work 
dont was expressly authorised by the statute, but we do not 
think that makes any real difference : in the present case, as we 
have endeavoured to show, the power is given by necessary impli- 
cation. Mr. Seshtgtrt Atyar suggested that we cannot imply 
more than a mere permissive authority in the present case,because 
it was not incumbent on the District Board to put a culvert in the 
place which was selected for it; but the case of London, Brighton 
and South Coast Ry. Co. v. Truman? is sufficient authority for the 
contrary view. We may also refer to the opinion expressed by Sir 
George Jessel in Hawley у. Steele*+—a case where land acquired 
for purposes of the defence of the realm was utilized for rifle-shoot- 
ing in such a way as to be a nuisance to a resident inthe vicinity. 
'The Master of the Rolls was of opinion that * the power conferred 
upon themilitary authorities was a legalright to the use of the land 
for that purpose, although such a use would, without the authority 
of Parliament, have been illegal. If that is so, it is impossible to 
maintain an action for nuisance.” And he pointed-out that it was 
not for the Court to decide for what purposeany particular part 
of the land was to be used. 


It is found that action was necessary to prevent the annually 
recurring injury to the road, and it is found that to accomplish 





1. (1886) 11 A. C. p. 435 2. (1899) A. О, Бб. : 
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this gbject three courses were open: (1) to raise the road-way ; 
(2) to construct a bank along the west side of the road ; and (3) to 
enlarge the water-ways The first two courses are practically iden- 
tical in effect, and it is not clearly found that either of them by itself 
will be effective to prevent the mischief: the Subordinate Judge, 
who accepts the District Munsif’s finding, seems to take it that it 
was necessary both to raise the road and widen the tunnels, and 
this is, we think, the effect of the District Munsifs finding and of. 
the evidence to which he points in support of it. It is obvious 
that in the case of an embanked road the raising of the surface to 
any great-extent, or the raising of one side of the road, may involve 
the narrowing of the road to an extent which impairs its utility, 
and that, in the present case, to erect a bank separate from the 
road along its western side may be impracticable from want 
of room, or so expensive that the funds of the District Board 
will not admit of its being done. "There is, therefore, nothing 
apparently unreasonable in the finding that the extension of the 
water-ways was nece. сту in the interests of the public for the 
maintenance of the road. There was no negligence in the carry - 
ing out of the work, and the plaintiffs have not shown that the 
Board could have constructed a culvert at any other part of the 
road which, while effective to protect the road, would have done 
no injury to the lands on the east side of it. 
We dismiss the second appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Munro. 


Venkobachar 23 Appellant* 
v. (Petr.-3rd Deft.) 
Raghavandrachar - Respondent 
(Plasntff.) 


Limitatwn Aet, Art. 169— Applicability—JNo service on vespondent—8Sarvice without 
declaration under S. 82, C. P. C. —No good service. 

Art. 169 of the Limitation Act has no application to cases where the respondent 
had no notice of the appeal itself. 

Where the respondent refuses to accept service or cannot be found, it ів the duty 
of the Court, before proceeding with the appeal, to declare that the notice hadbeen duly 
served, and there 18 no sufficient service in Jaw where there has been nosuch declaration 
under 8. 82, О. Р. C. › 


АА. А. О. No. 120 of 1907, Blst January 1908. 
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Appeal from the order of the District Court of Salem on Venkobachar 
М. A. No. 144 of 1906 in A. No. 269 of 1904. У; 
T. Subrahmanta Atyar for appellant. meum 
S. Rajagopala Atyangar for the Advocate General (Р. S. Siva- 
swamt Atyar) for respondent. | 
T. Subrahmanya Atyar.—Att. 169 will apply only when there 
has been due service. “ In the absence of the respondent” im- 
plies that he (defendant) could be preseut if he chose. If he is 
not served, how could he be present ? C. P. C., S. 553, makes the 
procedure in Chap. VI, applicable to appeals. It is the Court's 
duty under S. 82 to declare sufficiency of notice. Until service or 
declaration of Sufficiency of service, the Court cannot hear the 
appeal. Cf. the procedure under S. xoo. Without the declaration 
under S. 82 there is no service.—Nusur Mahomed v. Kazbat.1 The 
Court has an inherent power to rectify an error. [Munro, J.—Why 
should S. 560 not apply? The words “if the notice was not 
dulpserved? cover this case.] It will; but, even if otherwise, the 
Court has inherent jurisdiction. 


S. Rajagopala Atyangar—Att. 169 applies to all cases to 
which S. 560 applies. “ Æxparfe inthe absence of” is common 
to'both. The natural meaning of ex-parte is “in the absence of 
and without notice to”—zde Legal Encyclopedia, Vol. I., 
Definition of ex-parte. The reason for the difference between 
Art. 164 and Art. 169 supplies also the justification for this 
construction. А party may not kuow of a suit; but, having known 
of the suit, he is likely to inquire and likely to come to know of the 
appeal. S. 560 shows that 'exfaríe in the absence of? includes 
cases of “ по due service.” 

The Court delivered the following 


JUDGMENT :—The District Judge has dismissed the appli- 
cation as barred by limitation. The appellant’s case is that he 
never had any notice of the appeal. The return on the notice is 
that it was tendered to the younger brother of the appellant. 
Under S. 82 of the Civil Procedure Code it was the duty of the 
Court before proceeding with the appeal to declare that the notice 
had been duly served. "This the Court, as the record shows, did 
not do, and without such declaration there is no sufficient service. 
If, in fact, the appellant had no notice of the appeal, Art. 169 of 


*—— —— 
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Schedule II of the Limitation Act can have no application. We, ` 
therefore, set aside the order of the District Judge and remand the 
case for disposal on the merits. Costs will abide and follow the 
result. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(FULL BENCH.) 
Present :—Sir Charles Arnold White, Xż., -Chief Justice, 
Mr. Justice Wallis and Mr. Justice Sankaran Nair. 


Randupurayil Kunhisow, Karnavan ..  Appellant* 


and Manager of his Tarwad (Plaintif). 
v. 

Neroth Kunhi Kannan and others .. Respondents 

(Defendanis). 


Madras Aots—Malabar Compensation for Tenants’ Improvements Ай—°8.7 af 
Act VII of 1887 and S. 10 Act I of 1900—8о0рв of — Improcements affected after 1886 
in rirtxe of contracts made prior to 1886. 

5. 7 of the Malabar Compensation for Tenants Improvements Act, VII of 1887, 
(reproduced as 8. 19 of Act I of 1900) precludes parties from contracting themselves 
out of the Act by any contract made after January 1st, 1886; but it does notaffect the 
validity of contracts made prior to that date, whether the improvements were made 
before ог after January 1886, in which case the rate of compensation 1s governed by 
the terms of the contract itself 


Second Appeal from the decree of the District Court of North 
Malabarin A. S. No. 39 of 1905 presented against the decree of the 
Court of the District Munsif of Kutuparamba in О. S. No. 534 of 
1904. 

This second appeal coming on for hearing in the first 
instance before Sir Charles Arnold Wahtte, Chief Justice, and 
Mr. Justice Midler, their Lordships made the following 

Tt ORDER OF REFERENCE TO A FULL BENCH:—The 
effect of the decision in Viru Mammad v. Krishnan,: appears to 
us to be that the rate of compensation to which a tenant is 
entitled for improvements effected after January 7th, 1887—the 
date of the coming into operation of The Malabar Compensation 
for Tenants’ Improvements Act, 1886—is governed by the Act 
notwithstanding that a special contract was subsisting with 








* B. A. No. 1109 of 1905. 4th February 1908, 
1 9 January 1908. 
1. (1898) I. L В. 21 M. 149, 
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reference to the rate of compensation at the date the Act came 
into operation. We find a difficulty in following this decision, and 
it appears to be inconsistent with the observation of the Full Bench 
in Kerala Varmah Valia Rajah v. атипті. і We accordingly 
refer the following question to a Full Bench :— 

In the case of a contract made prior to January rst, 1886, is 
the rate of compensation which a tenantis entitled to receive 
governed by the terms of the contract or by the provisions of The 
Malabar Compensation for Tenants Improvements Acts of 1887 
and 1900 ? 

V. Ryru Nambiar for appellant. 

C. Madhavan Nasr for respondent. 

V. Ryru Nambtar.—The contract of lease was entered into in 
1881. Though all the improvements were effected after the coming 
into force of the Act VII of 1887, as they were all executed in pur- 
suancé of the contract of 1881 the tenant cannot claim more than 
the rgte fixed by.the contract. The Full Bench decision of Kerala 
Varmah Valta Rajah v. Ramunni* seems to favour my contention. 
That decision implies that if there was a contract for improvements 
before the passing of the Act, the terms of the contract would govern 
the value for the improvements, even if effected after the Act. Viru 
Mammad у. Krishnan? also supports my contenlion. It lays down 
the rules with regard to improvements effected before and after the 
Act. [Wallis J. That decision says that contracts made after the 
Act are invalid. Where does it appear that there was any 
contract before the Act ?] The printed papers show that some of 
the improvements were made before the Act. 

C. Madhavan Natr.—S. 7 of Act VII of 1887 clearly lays down 
that any improvements effected from 1887 ought to be governed by 
the Act. This Act was passed to safeguard the interests of the 
tenant as against the landlord. The former cannot contract out 
of those rights. See also S. 7 of Act VII of 1887 and S. 19 of 
ActI of 1900. The wording in both is the same. The Acts 
clearly lay down that full market value must be paid for the 
improvements. The only question for consideration is: When 
were the improvements effected ? | Sankaran Naty J.— The argu- 
ment is that S. 1g only refers to contracts made after the Act.] 
Malikan у. Shankunni? clearly lays down that notwithstanding 


1. (1893) 3. М. L. J. 52. 2 (1898) I. L. R. 21 M. 149., 
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the existence of any contract prior to the Act, the provisions of 
the Act alone must govern. All contracts before 1887 are null and 
void after the Act of 1887. Moreover, the point did not directly 
arise in the Full Bench decision of Kerala Varma Valia Rajah v. 
Ramunni. It is obtter dictum. It simply lays down that custo- 
mary rates ought not to be enforced. The contract in that case 
was that customary rates shall be enforced. Special rates entered 
into by the parties were held affected by the decision. The 
intention and policy of the legislature ought to be looked to. 

The appellant was not called upon to reply. 

The Court delivered the following 3 

‘OPINION :—We are of opinion that S. 7 of the Act of 1887, 
which is reproduced as S. 19 of the Act of 1900, precludes parties 
from contracting themselves out of the Act by any contract made 
after January rst, 1886, but that it does not affect the validity of 
contracts made prior to January 151, 1886, whether the improve- 
ments were made before о: after the coming into operation o$ the 
Act of 1887. As regards Kiru Mammad ч Krishnan? a refer- 
ence to the printed papers shows that the contracts of the defen~ 
dants other than the 6th defendant were in fact made after 
January rst, 1886. We are unable to agre» with the decision in 
Maltkan у. Shankunnt.? 


Our answer to the question which has been referred to us is 
that in the case of a contract made prior to January rst, 1886, the 
rate of compensation is governed by the terms of the contract. 


IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 

(APPEAL FROM THE CALCUTTA HIGH COURT.) 

Present:—Lord Robertson, Lord Collins and Sir Arthur 
Wilson. 
Raja Rai Bhagwat Dayal Singh & others .. Appellants.* 
D, 2 

Debi Dayal Sahu and others .. Respondents. 


Champerty—4 pplicabuity to India— Avsgnee sut by, for possession. against third 
party—Consideration for assignment — Hindu Law—Widow, alenee from—Recer- 
5108605 яни — Deorae, form of —Onus of procing genuineness and validity of conside- 
ration ——Cowtraot Act, S. 106— Ratificalion, essentials of — Accounts. 

Champerty does not avoid transactions im India. 





* 21th January 1908. 
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The question of an assignment being unfair and unconscionable is purely є ques- 
tion between the assignur and the assignee. A third party who is sued by the assignee 
on the title derived from the assignment cannot raise the issue of the unfairness or 
unconscionableness of the assignment. 

One who claims a title under a conveyance from a woman, with the usual limited 
interest which в woman takes, and who seeks to enforce that title against reversioners, 
18 always subject to the burden of proving not only the genuineness of his conveyance, 
bat the fall comprehension by the limited owner of the nature of the alienation she 
was making and also that that ahenation was justified by necessity, ог. at least that 
the ahence did all that was reasonable to satisfy himself of the existence of such 
necessity. And this buiden lies the more heavily on one who comes into court with the 
case that he d'd not tnke 16 from a limited owner, but from one whose titie was adverse 
to that owner. 

Ratification, inethe proper sense of the term, as used with reference to the law of 
agency, 18 applicable only to acts done on behalf of the ratifier, and a woman’ with a 
limited interest cannot by acts ex post facto charge upon the estate which she repre- 
sents an obligation not omginally binding upon it. 

Held also :—that 1n а suit for possession by areversioner or his assignee against a 
purchager from a Hindu widow, on the ground that the sale was not good as such, there 
belng no legal necessity for the same, tbe proper decree to be passed in case the Court 
shoulg find in favor of the plaintiff would be one for possession conditional upon the 
payment by the plaintiff of the sums found to have been advanced for legitimate neces- 
sities; and that the plaintiff was entitled to mesne profits and the defendant to 6 per cent. 
interest on such portion of the consideration as might be found binding on the reversion. 


Two consolidated appeals from two decrees of the High 
Court of Judicature at Fort William, in Bengal, (July 20, 1603) 
modifying two decrees of the Court of the Subordinate Judge оғ 
Zillah Ranchi (December 20, 1899) and dismissing the appellants’ 
suits with costs. 

The main questions raised in the appeal were whether the 
suits were maintainable on the ground of champerty and mainte- 
nance, and whether two deeds of sale executed by certain Hindu 
ladies were valid and binding on the male reversioners to the 
estate of the last male owner in possession. 

The following pedigree will help to explain the facts of the 


case :— 
Ram Baksh Singh 





| Tilakdhbart Singh га) Singh 
Chattardar: Singh | г | 
| 
Raghbhar Dyal Singh Kalicharan Bhan Pertab Kirpa Маауап 
| Singh Bingh Singh 
Ram Sarau 
Singh Plaintiffs 2,and 8, 


Jagarnath Dyal Singh 
Narayana Singh 
Rai Bhaghwat Dyal Singh . 
Plamtiff 1. 


Dayal Bingh 
v. 
Dayal Sahu. 


Dayal Singh 
v. 
Dayal Saha. 
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Of the persons named in the above pedigree Tilakdhari Singh 
was the owner of the villages Lalgara, Chiyanki and Ganka, the 
subject matter of the suits, and others. He died in 1868, and was 
succeeded by his son, Ram Saran Singh, his otherson, Kali 
Charan Singh, having predeceased him. Ram Saran Singh died 
on February 7, 1879, and was succeeded by his infant son, Nara- 
yan Singh, who died, while still an infant and unmarried, on 
August 7, 1879, leaving him surviving his step mother, Mussamat 
Etraj Koer, the widow of Ram Saran Singh, as also his grand- 
mother, Mussamat Jalet Koer, the widow of Tilakdhari Singh 
and Mussammat Aprup Koer, the widow of Kali Charan Singh’ 
The male members of the family then alive were Rai Bhagwat 
Dyal Singh, Bhan Pertab Singh, and Kirpa Narayan Singh. 


On February 10, 1877, Ram Saran Singh granted to the 
respondent, Debi Dayal Sahu, a Zurpeshgi lease of certain"lands 
in the village Lalgara, for a term of five years at an annual rental 
of Company's Rs. 2, “in lieu of a loan of money under a bond, 
and expenses amounting to Company’s Rs. 600, which is filed as 
Zurpeshgi money.” 

On January 19, 1887, the three Mussammats sold the villages 
of Chiyanki and Ganka to Debi Dayal Sahu, and executed a deed 
in his favour. The consideration was Rs. 20,196-5-0 made up as 
follows :— 


1. Principal and interest due under deed, dated 


March 9, 1880 x T Rs. 6,200 о o 
2. Principal and interest due under deed, 

dated August 20, 1885 T '„ 13,068 5 o 
3. On account of expenses › со о о 


4. Principal and interest due andes bond, 
dated September 24, 1885 » 398 о о 
5. Paid incash ka or » 1,200 О 


Rs. 20,916 5 0 








It recited that “these debts were incurred for the purpose of 
meeting legal and Shas#rtc expenses, and it is proper and neces- 
sary under every circumstance for us (the three ladies) the de- 
clarants, to pay it off; and the interest of the said money is daily 
increasing whereby it is apprehended that the properties held by 
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us, the declarants, shall be ruined and destroyed, and besides 
this, money is also due to several other creditors. For this reason 
there is no other means whereby this heavy debt and debts due 
to the other creditors can be paid off by us, the declarants. 
Therefore, under these circumstances, except by transferring a 
portion of the properties held by us, itis impossible to pay off 
the aforesaid debts in any other way.” 


On May 15, 1891, the three Mussammats executed in favour 
of N. A. Hodges a deed whereby they sold the village of Lalgara 
to him for a consideration of Rs. 34,000 made up as follows:— 


Rs. A. P. 
I. Paid to Hanuman Singh on account of 
principal and interest due to him unde: 
the mortgage deed, dated September 
II, I888  ... 6 I. .. 13,136 о о 
«2. Paid to the Sahus on account of principal 
and' interest due under three mortgage 
deeds, dated February то, 1887; March о, 
1880; and October 16, 1890 te 2,340 о о 
3. Paid to Akhouri Gokhulnand © 80r 4 6 
4. Paid to Nandram Dubey on account of 
principal and interest due under the 
mortgage deed dated January 27, 1886.. 6,800 о о 
5. Paid in cash .. .. ae .. 10,922 т 6 


The deed recited, tzer alta, that “Rs. 40,000 or 42,000 is due 
to the creditors by us, the declarants; but, we, the declarants, 
could not pay it off up to this moment; and if this debt be not 
paid .off for a short time more, then all the properties held and 
possessed by us, the declarants, will be sold at auction sale and 
will be ruined, and it is impossible to pay off such a large debt 
by any means except by means of transfer of property. " Of the 
consideration it set out that “ Rs. 23,077-14-6 has been set off 
and deposited with the said Sahib, and we have received now 
the balance of Rs. 10,922-1-6 from the said vendee.” 


On December 1, 1893, N. A. Hodges executed a deed of, sale 
and conveyed his interest in the village Lalgara to Debi Dayal 
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Sahv, Gunpat Sahu, Ram Ratan Sahu, and Ram Pilas Sahu for 
a consideration of Rs. 40,000. 


Mussammat Jileb Koer died on November 22, 1894; Mus- 
sammat Aprup Koer died on February 7, 1895. On November 
29, 1895, Bhan Pertab Singh and Kirpa Narayan Singh sold the 
whole of their right, title and interest in the estate of ‘Narayan 
Singh to Raja Rai Bhagwat Dyal Singh fora nominal consi- 
deration of Rs. 52,600, of which sum Rs. 600 was paid in cash 
to the vendors, and the balance was only payable to them in 
the event of the vendee’s success in obtaining the property in 
suit. А 

On August 29, 1898, Raja Rai Bhagwat Dayal Singh, Bhan 
Pertap Singh, and Kirpa Narayan Singh instituted two suits in 
the Court of the Subordinate Judge of Ranchi. One of the suits 
(No. 8 of 1899) related to the village of Lalgara, and the defen- 
dants to that suit were Debi Dayal Sahu, Gunpat Sahu, Ram 
Rattan Sahu, Ram Bilas Sahu, and the executors of № A. 
Hodges now represented by the respondent J. -W. Sowton. The 
other suit (No. 9 of 1899) related to the villages Chiyanki and 
Ganka, and Debi Dayal Sahu was the sole defendant thereto. 
The pleadings and issues in both suits were similar. The plaint 
alleged infer айа that large property consisting of land and 
moveables, which passed on the death of the last male owner to 
his heiress, produced an income of Rs. 10,000 a year. If the deeds 
of sale of the villages in suit were in fact executed. they were 
valid only for the life of the executant. The defendants knew 
or,on inquiry, might have known, that the income derived by 
Mussammat Jileb Koer fiom the estate of the last male holder 
was more than amply sufficient to meet all her legitimate wants, 
and alllegitimate charges thereon, and that there was no neces- 
sity, either in fact or law, for the alienation of the property in 
suit. he title of Bhan Pertab Singh and Kirpa Narayan Singh 
to succeed on the death of Mussammat Jileb Koer was ac- 
quired by Bhagwat Dayal Singh under the sale deed of November 
29, 1895. The prayers of the plaint were for possession to be given 
to the first appellant, and for mesne profits, adeclaration and fur- 
ther and other reliefs. 


The defence was fier айа that Etraj Koer was in adverse 
possession of the estate for 12 years and had thereby obtained an 
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absolute title, and, alternately, that if Jileb Koer took the estate 
by inheritance, she took an absolute estate as paternal grand- 
mother under the Mitkshara law. That the Mussammats joined 
in the deeds fully understanding the value and consequence of 
the transaction and for proper value. “Тһе consideration money 
obtained by the purchase of the property in suit has been applied 
to the payment of lawful and necessary debts, and for lawful and 
necessary purposes." The conveyance to Bhagwat Dayal Singh 
was without consideration; collusive and fraudulent, immoral and 
opposed to public policy, being made for the purpose of gambling 
in litigation. : 

Of the issues fixed in suit No. 8 of 1899 itis necessary to 
mention here only the following :— 


“с. Is the Kabala executed by plaintiffs Nos. 2 and 3 in 
favoyr of plaintiff No. т, in November 1895, a бола fide and valid 
deed? Did any consideration pass thereunder? 

*«6. Were Mussammats Jileb Koer, Aprup Koer and Etraj 
Koer, the absolute owners of the property in dispute, or was 
their interest a qualified one ? 


“y, Is the Kabala, dated the rgth January 1887, executed by 
the Mussammats in favour of the deferdants, a legal and valid 
document? Was it executed for legal necessities ? Did any con- 
sideration pass, and did such go to satisfy debts, which constitute 
legal necessities? Is it binding on the reversioners ? " 


On Deceinber 20, 1899, the Subordinate Judge delivered one 
judgment in both suits. Не decided the fifth issue in favour of 
the respondents, holding that the conveyance under which the 
first appellant claimed was gambling in litigation, immoral, and 
not enforceable on grounds of public policy. He, however, added, 
the conveyance failing, the title of the vendors, the 2nd 3rd 
plaintiffs, remained, and that they were entitled to a decree, if 
the alienations made by the ladies be invalid in law. On the 
sixth issue he decided that Jileb Koer was solely entitled to the 
succession to the last full owner and that she took a qualified 
estate. On the seventh issue he was of opinion that the estate of 
the ladies had been mismanaged, and .that advantage had been 
taken of their position. He found that legal necessity was 
proved in regard to the payment of ancestral debts, and for, the 
expenses attendant on the marriage of Ram Saran Singh’s 
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daughters. In the result he passed decrees for possession in favour 
of the 2nd and 3rd appellants conditional on the payment to the 
respondents of the sum of Rs. 11, 198-13-6, and Rs. 6,400 i in suits 
Nos. 8 and о, respectively. 


Both the appellants and the respondents appealed to the 
High Court of Judicature at Fort William in Bengal. On July 
20, 1903, that Court delivered its judgment dismissing the suits 
with costs. lhe finding of the Subordinate Judge that the suits 
were not maintainable by Bhagwat Dayal Singh was affirmed, 
and on that finding the High Court was of opinion that the suits 
ought to have been dismissed. It also held that there was legal 
necessity for the execution of each deed of sale and that they were 
made for adequate consideration.* 


The appellants, thereupon, preferred the present appeals to 
His Majesty in Council. 


Cohen, К. С., and Brown for the appellants. . 


The lower Courts were wrong in holding that the deed of 
conveyance executed by the 2nd and 3rd appellants in favour of 
the rst appellant was void. see Bradlaugh v. Newdegate* and 
Alabaster v. Harness,? But the English law does not go 
so far as to upset an agreement of this kind. There is 
not a single English case to support the view taken by the 
Courts in India. But in India the English law of maintenance 
and champerty has never been introduced, and, therefore, the 
agreement in question is valid—Ram Coomar Coondoo v. Chunder 
Canto Mukerjee.2 Again, in the case of Kunwar Ram Гаі у. 
Nil Kanth,* it is laid down that the Euglish law of Champerty 
is not in force in India, and documents which set пр agreements 
to share the subject of litigation if recovered, in consideration of 
supplying funds to carry it on, are not in themselves opposed to 
public policy. The lower Courts were wrong in holding that this 
agreement was against public policy. The question of the 
validity of the agreement could arise only bet ween the parties to 
it. The respondents are not parties to it, and they cannot ques- 
tion its validity on the ground of it being champertous— La A chal 
Кат v. Каја Kazim Husain Khan,” 

1. (1883) 11 Q. B. D.I. "Bee (1908) I. L. R. 31 O. 483. 2. (1895) 1. Q. B. 339. 


3. (1876) L. R. 4 1. А. 28; I. L. R. 2 C. 283. 4, (1893) L. R. 20 I. A, 112, 116. 
5. (1905) L. R. 32 I. A. 113; LL В. 27 A. 271, 
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The Subordinate Judge was right in setting aside the aliena- 
tions to the respondents. There is a general prayer of relief in 
the plaint, and that would cover the decree made by the Subordi- 
nate Judge. 

A Hindu widow cannot of her own will alienate the property 
except for special purposes, if there be collateral heirs of her 
deceased husband. То support an alienation for worldly pur- 
poses she must show necessity— / he Collector of Masulipatam 
v. Cavaly Vencata Narratnapah.’ “ * * * * [n order to sustain 
an alienation by a Hindu widow of the corpus of her husband's 
estate, it 1nust be shown, in a case like this, that there was legal 
necessity for the alienation, or, at least, that the grantee was led 
on reasonable grounds to believe that there was. ‘The obligation 
on the grantee is to inquire and satisfy himself that the widow 
from whom he is taking a charge upon her husband's inheritance 
had, а proper justification for so charging. This onus is not dis- 
charged if the grantee or mortgagee rest content, as the respon- 
dents here do, with the vague and misleading statements in 
the deed. Nor would it be discharged by thinking that he, the 
mortgagee, is taking title under an absolute owner— Lala Amar- 
nath Sah v. Rant Achan Kuar.? It is for the mortgagee or 
alienee to allege and prove the circumstances which alone will give 
validity to the mortgage—Sham Sunder Lal v. Achan Kunwar. 
See also Tacoordeen Tewarry v. Nawab Syed Alt Hossein Khan; 4 
Baboo Kameshwar Pershad v. Run Bahadur Singh;*® Tika Ram 
v. Deputy Commissioner of Bara Bankt;* and Deputy Commis 
stoner of Kheri v. Khangan Singh. 1 


The Subordinate Judge was right in holding that the 
respondents have not discharged the burden of proof that is in- 
cumbent upon them to validate the deeds of January s9, 1887, and 
May 15, 1891. Debi Dayal Sahu himself says : “ I cannot say how 
much did the Mussammats borrow for the suit. I did not enquire 
how much had Mussammats borrowed for the suit before borrow- 
ing from Nand Ram. Rs. 10,900, 1,000, and 4,200 were given to 
the Mussammats to pay off their creditors. I heard about this. 


(1861) 8 Moore ! A. 500 at рр. 549-56; 2 W. В. P. C. 61. 

(1892) І. В. 19 1. A. 196 at p 202; I. 1. В. 14 A. 420. 

(1898) L. R. 25. I. A. 183 at p. 191 . I. L. R. 21 A. 71. 

(1874) L H.1. 1 A.192; 21 W. Е. 340. 

(1880) D. 1t. 81. A, 8, 11; LL. B. 6 C. 818. 

(1899) L. К. 26 I. A. 97 ; 1. L. R. 26 C. 707. 

(1906) LH. 84. 1. A. 72 ; I, L Е, 29 A. 831. . 
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I made no inquiries about this. I do not know whether Mr. Hodges 
did not himself keep back the amounts to pay off such creditors. 
I do not know whether such creditors had bonds. I made no in- 
quiry when I purchased whether such men had bonds” ‘The 
High Court is wrong on this point. The deeds in question are not 
valid and binding against the appellants, and the Subordinate 
Judge has adopted the right mode of dealing with them. 


Earlier bonds and mortgages were given by Etraj Koer, who 
had no interest in the property during the lifetime of Jileb Koer. 
They were not binding on the appellants. The consideration stat- 
ed in each of the sale deeds mainly went towards the discharge of 
debts incurred by Etraj Koer and interest on those "debts. They 
were not, under the circumstances, binding on the appellants. 

Sir Robert Finlay, К. C., and De Gruyther for the respon- 
dents :— The other side submitted that whether the agreement was 
void on the ground of its being champertous was a matter between 
the parties to it. But that is not so. Thisis not a deed goteut 
of a party in necessity ; nor is it extortionate. If the validity of 
the deed were questioned on those grounds, it would be a matter 
between the parties. But in this case the payment of the bulk of 
the consideration money depends upon the success of the then 
contemplated suit. That is merely a gamble in litigation, and 
contrary to public policy, and the Courts were right in holding 
the agreement void on those grounds. The question of its vali- 
dity need not be raised only by the parties to it. The respondents, 
who are not parties to it, could question its validity: Zara 
Soonduree Chowdhranee v. The Court of Wards on behalf of Shama 
Socnduree;* Ram Coomar Condoo v. Chunder Canto Mookerjee ? 
was a Sequel to this case. 

Though the English Statute Law and the Common Law are 
not introduced into India, there is something very similar to that in 
India, which will upset an agreement of this kind on the ground 
of public policy, and also on the ground of its being a gamble in 
litigation: Lal Achal Кат у. Raja Kazim Husain Khan.’ 

Lord Robertson :—Can you show me any form of agreement 
of this class, which would not be a gamble in litigation ? 

Sir Robert Finlay:—The agreement is against public policy 
and is legally immoral ; and though the law of maintenance and 


1 (1871) 20 W. R 446. 2. (1876) L. К. 4. I. A. 23. I. L. R. 2 C. 288. 
8, (1905) L. В. 32,1. A. 118 at p. 191. I, L E, 27 A 271. 
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champerty i is not binding in India, it should be set aside on the 
ground of public policy. 


Lord ARoberíson:—Society in India makes it inexpedient to 
apply the law of champerty there. 


Reference was also made to Stephen’s Commentaries (5th Ed.) 
Vol. 4, Bk. VI, Ch. 9. XIII. p. 316, 317; Corpus Juris Civilis, 
Bk. 48, title xo, рага 20, (1865) sth ed). Lipsial ; Le Droit Civil 
Explique, (15th Ed. 1856) by M. Troplong. p. 482; Corpus Juris 
Civilis, (1865) edited by D. Albertus et. D. Mauritius Fratres 
Krisgelu, Vol.I. Bk. 44, title 6, and Vol. II. Bk. 4, title 35, 
and Bk. 8, titles 36 and 37: Dictionaire Usuel De Droit by Max 
Legrand—Restraint litigieux ; and French Code, Vol. 2. Arts: 
1699 and 1700. 

The rst appellant (plaintiff) claims possession and mesne 
profifjs on the ground of the alleged custom and assignment. 
The Subordinate Judge was wrong in giving the 2nd and 3rd 
appellants the relief, which he did. Neither of them has claimed 
any relief in the plaint, which is not amended. No amendment, 
which is inconsistent with the original character of the suit, could 
now Бе made— Civil Procedure Code (Act XIV of 1882) S. 53. 
Relief given by the Subordinate Judge could not come under a 
prayer of general relief in the plaint. Such a prayer must always 
be limited by two things—the facts which are alleged and the 
relief which is expressly asked :— Салу v. Bower. Any relief 
which might have negatived another suit under S. 13 of the 
Civil Procedure Code ought to be included in the general prayer, 
but not a relief of this kind. 


Lord Robertson :—It breaks up the alliance, which is the 
theory of the plaint. 

Sir Robert Finlay :—YXes, my Lord, one claim is absolutely 
repugnant to the other. No amendment of the plaint was in fact 
made. 


The evidence shows that debts were incurred for necessaries. 
Money was borrowed over and over again to pay previous debts. 
Money borrowed to pay the costs of litigation was reasonable. 
Again, money borrowed to meet the marriage expenses, which 
were not extravagant, was a necessary. Itis not incumbent upon 
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the bill and tell the borrowers, the ladies in this case, that a 
certain Jess amount of money would be sufficient instead of the 
sum contemplated to be spent. A Hindu widow is under an 
obligation to discharge her husband’s debts, and she could either 
mortgage or alienate property for that purpose. A female heir is 
bound to maintain and perform the marriages and other cere- 
monies of those who are a burden on the estate, and she may 
mortgage or sell the property to procure the necessary funds—see 
Mayne on Hindu Law and Usage, 7th Ed; S. 633, 634, 635 and 
346. Etraj Koer was the manager, and, as such, she gave the bonds 
which were ratified by Jileb Koer and Aprup Koer by their joining 
Etraj Koer in the later documents, which recite the earlier bonds. 
Looking at the evidence, there is no case whatever of misconduct 
with the management of tbe three ladies or on the part of the 
respondents. The High Court wasright in holding that* the 
alienations here were for necessaries, and, therefore, binding „оп 
the appéllants, the next heirs. 


If the agreements of sale are set aside, the respondents are 
entitled to be put in their original position. The figure decreed 
by the Subordinate Judge is quite out of the question. He allows 
no interest, which should be allowed. 


Cohen, K.C., in reply, contended that neither the French 
nor the Roman Law of Champerty would apply to India. Hven 
the English Law on the subject was not in force in India. Re- 
ference was made to Hutley v. Hutley ;* Tarachand v. Suklal,? 
and the Laws of England, Vol. 1., p. 52, and the cases there cited. 
There was not a single case either English or Indian, where the 
defendant was a third party and a stranger to the champertous 
agreement, and such agreement was set aside. Only one case, 
Tara Soonduree Chowdhrant у. The Court of Wards on behalf of 
Shama Soonduree? was cited, but in that case the defendant 
derived her title through a party to the champertous agreement. 
Reference was also made to the Indian Contract Act (IX of 1872) 
S.30; Civil Procedure Code (XIV of 1882) S. 13; and Prin- 
ciples of German Civil Law, by E. ]. Schuster (Ed. 1907), 
Headings, Effects of Absence of Authority, Ratification, and 





1. „1878) L. В. 8. Q. B. Caso 112 at p. 116. 2. (1888) І. L. R. 12 B. 559. 
8. (1871) 20. W. R. 446. 
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Ratification of Agreements, pp. 119 and 120; and Raf Lughee 
Dabea v. Gokool Chunder Choudhury.! Etraj Koer had по autho- 
rity to act for, and she was not acting as the agent of, Jileb Koer, 
who could.not, therefore, ratify Ktraj Коегѕ act. If the appellants 
get a decree for mesne profits as well as for possession, the res- 
pondents may have interest at the usual rate, ге, 6 per cent. per 
annum. 


Their Lordships’ Judgment was delivered by 


Sir Arthur Wtlson:—These consolidated appeals relate to 
three villages Chiyanki, Ganka and Lalgara, and the substantial 
conflict is betwezn the first appellant and the first respondent. 


The villages with others were formerly the property of Ram 
Saran Singh, who on his death was succeeded by his infant son 
Narayan. Narayan died, while stillan infant and unmarried, on the 
7th Aygust 1879, and left surviving him his grandmother Jileb 
Koer, an aunt, Aprup Koer, widow of Ram Saran’s brother, and 
a step-inother, Etraj Koer, widow of Ram Saran. Of these the 
grandmother was heir to the boy’s property, with the limited inter- 
est of a Hindu female inheriting from amale. The three ladies 
appear to have lived together down to the death of the grand- 
mother, which took place on the 22nd November (894. 


On the death of the grandmother, the inheritance again 
opened, and the 2nd and 3rd defendants, Bhan Pertab Singh and 
Kirpa Narayan Singh, were then the nearest male heirs of the 
deceased boy. Those two persons on the 29th November 1895 
purported to sell the three villages iu question to Raja Bhagwat 


Dayal Singh, the first appellant, and that is the title under which ` 


he claims. 


'The first respondent, on the other hand, as the caseis now 
put on his behalf, claims under two sale deeds executed, as it is 
now said, by or on behalf of the grandmother Jileb Koer, the sales 
being, it is contended, justified by necessity so as to pass the 
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whole inheritance. The first of these deeds bore date the то ` 


January 1887. It purported to be a conveyance by way of sale, 
by the three ladies, who have been mentioned, of the two villages 
Chivanki and Ganka to the first respondent. The second deed 
was dated the r5th May 1891. It purported to be executed by the 
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same three ladies in favour of one Hodges, and to convey to him, 
by way of sale, the village Lalgara. Hodges afterwards conveyed 
to the first respondent. , 

The present suit was brought on the 29 August 1898 in the 
Court of the Subordinate Judge at Ranchi. The plaintiffs were 
the first appellant and the two persons from whom he purchased. 
The sole defendent in one suit and the substantial defendant in 
the other was the first respondent. Тһе first suit related to 
the village Lalgara, and the second suit to the villages Chiyanki 
аца Сапка. ‘The claim in each case was for possession and mesne 
profits. The first question raised in the case and argued on the 
appeals was whether or not the sale by the secontl and third ap- 
pellants to the first appellant was void in law, so asto pass no 
title, on the ground that it was champertous or contrary to 
publie policy. 

For the first respondent it was boldly argued that, although 
the English law as to maintenance and champerty is not, as 
such, applicable to India, yet,on other grounds, what is substanti- 
ally the same law is therein force. Their Lordshipsare of opinion 
thatthat proposition cannot be supported. In three cases before 
this Board —Ram Koomar Coondoo v. Chander Canto Mookerjee;> 
Kunwar Ram Lal v. Nilkanth;? Lal Achal Ram v. Raja Kazim 
Husain Khan? —a contrary doctrine has been laid down. In the 
last of those cases full effect was given, under circumstances close- 
ly analogous to those of the present case, to an agreement which 
would certainly have been void if champerty avoided transactions 
in India. 

It was further argued that the transaction in question was 
contrary to public policy, and void on that ground, by reason 
of the provision as to payment of the purchase money by the rst 
appellant to the 2nd and 3rd. The purchase money was fixed at 
Rs. 52, 600 of whicb Rs. 600 was to be down, and the balance 
when the property should be recovered. Their Lordships are 
unable to agree to this argument. In their opinion the condition 
so introduced does not carry the case any further than does the 
champertous character of the transaction generally. 

It was further said, and this was relied upon in the Courts 
in India, that the transaction was an unfair and unconscionable 


l. (1876) I. A. 28; I. L R. 2 C. 233. 2, (1893) 20 I. A. 112. 
° 3. (1905) 321. A. 118; I. І. R. 27 A. 271: 
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bargain for an inadequate price. But that is a question between 
the assignors and the assignee. Itis unnecessary to consider 
what the decision ought to have been if this had been a litigation 
between the assignors and the assignee in which the former sought 
to repudiate the assignment. In the present case the assignors 
do nothing of the kind. "They maintain the transaction and ask 
that effect be given to it, and for that purpose they join as plain- 
tiffsinthe present actions. "Their Lordships are, therefore, of 
opinion that the attack upon the title of the first appellant upon 
such grounds as those indicated must fail. 


The second, question that has to be considered is whether 
the second respondent has shown a good title in himself by pur- 
chase from Jileb Koer, the grandmother, under the two sale deeds 
mentioned, and under such circumstances as to make that title 
effectual against reversionary heirs. 


The Subordinate Judge who tried ihe cases, held that the 
conveyances were not good, but he allowed, in favour of the first 
respondent, certain sums which he considered to have been 
advanced for purposes of legal necessity, and whilst giving a 
decree to the appellants and plaintiffs for possession of the pro- 
perty, he made that decree conditional upon the payment to 
the respondent, of the sums held to have been advanced for 
legitimate necessities. Onthe argument of these appeals, Mr. 
Cohen for the appellants, accepted the propriety of this mode of 
dealing with the case, and assented to the allowance so made by 
the Subordinate Judge. ` 


The High Court, on appeal, differed from the first Court, 
and held that necessity for the sales in question was esta- 
blished. 


Before dealing further with this, it must be noticed that the 
case now contended for is not the case raised on the pleadings and 
relied upon at the trial. The respondent in his written-statement 
alleged a title, derived, not from Jileb Koer, but from Etraj 
Koer. He said, in paragraph 21, that “ Etraj Koer was heir to 
Narayan Saran Singh, and that she acquired a right by adverse 
possession ;” in paragraph 23, that, “1 is not true, as the plaintiffs 
allege, that on the death of Narayan Saran Singh, Jileb Koer 
succeeded as heir and was in possession up to her death ; the fact 
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Dayal Singh is * * Etraj Koer alone was in such possession until her death ;” 
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and in paragraph 25 that “ Jileb Koer and Аргир Koer never took 
the estate of Narayan Saran Singh as heir, and the fact of their 
joining in the documents as persons executing the deeds of sale 
and the prior deed was a matter of form of evidence of members 
dependant for maintenance on Etraj Koer, and was merely a sur- 
plusage ;” and it was added in paragraph 26 that “ even if Jileb 
Koer were to have taken the estate * * * Ly inheritance, she 
would take an absolute estate* * * under the provisions of the 
Mitakshara Law, and so also if she was made a co-sharer by 
Etraj Koer in Etraj Koer’s right.” In his evidence given at the 
trial the respondent endeavoured to maintain the case that his 
title was derived from Rtraj Koer and was good on that account. 


One who claims title under a conveyance from a woman, with | 
the usual limited interest which a woman takes, and who seeks to 
enforce that title against reversioners, is always subjecf to the 
burden of proving not only the genuineness of his conveyange, but 
the full comprehension by the limited owner of the nature of the 
alienation she was making, and also that that alienation was justi- 
fied by necessity, or at least that the alienee did all that was 
reasonable to satisfy himself of the existence of such necessity. 
And this burden lies the more heavily on one who comes into 
Court with the vase that he did not take it from a limited owner, 
but from one whose title he alleges to have been adverse to that 
owner. 


These considerations apply with special force to the present 
case. The earlier transactions of the rst respondent were with 
Etraj Koer, and there is no satistactory evidence toshow that 
Jileb Koer, the real owner, took part in them, or authorised them 
in any way. 

It was argued, however, that, if Jileb Koer was not shown to 
have authorized tbe earlier transactions, she had satisfied them by 
being a party to the latter documents and particularly the two 
sale deeds. Ratification, iu the proper sense of the term, as 
used with reference to the law of agency, is applicable only to acts 
done on behalf of the ratifier. And this rule is recognized in 
S. 196 of the Indian Contract Act. Looking to the substance 
of the matter it would be a serious extension of the law as hitherto 
upheld to hold that a woman with a limited interest could, by 
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acts ех post facto, charge upon the estate which she represents obli- Dayal Singh 

gations not originally binding upon it. Day MCN 
With regard to the first of the sale deeds now in question, 

when the details which make up the consideration come to be 

examined, it appears that they include a sum of Rs. 1,500 which 

the Subordinate Judge credited to the first respondent, in the 

manner already explained. Apart from this sum the great bulk 

of the consideration for this sale deed consists of debts originally 

incurred by Etraj Koer with accretions of interest and compound 

interest. Their Lordships are of opinion that this deed was 

correctly estimated by the Subordinate Judge. 


The case as to the second sale deed is not quite so simple. 
With regard to it the Subordinate Judge gave credit for the first 
respondent for considerable sums as having been advanced for 
real necessities. As to the rest of the considetation for that deed, 
he held that necessity had not been established. In coming to 
this*conclusion, he took into account not only the more general 
considerations already referred to, but also certain circumstances 
peculiar to the case—that the lady who alone had any power to 
convey was old, and had no independent advice to guide her, and 
that the first respondent was in a position to exercise considerable 
influence over her affairs. Their Lordships think the Subordi- 
nate Judge was justified in taking all these matters into his con- 
sideration, and they see no sufficient ground for rejecting his 
conclusion. 

There remains one other point for consideration. The 
plaintiffs claimed not only possession but mesne profits. 'The 
Subordinate Judge rejected the latter claim. Their Lordships 
areof opinion that as the deeds of sale are not good as such, the 
claim for mesne profits is well founded. In argument it was 
conceded that on the other side of the account, interest at 6 per 
cent per annum should be allowed on the sums credited to the first 
respondent. ‘The amounts thus to be allowed on the one side and 
on the other, can be adjusted in execution proceedings. 


Their Lordships will humbly advise His Majesty that the 
appeals should be allowed; that the decrees of the High Court 
should be discharged with costs to be paid as regards the first 
decree by the present respondents other than Sowton, and as 
regards the second decree by the rst respondent; that the deérees 
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of the Court of the Subordinate Judge should be discharged and, 
instead thereof, it should be ordered that upon the rst appellant 
paying to the first respondent the sums found in favour of the 
latter by the Subordinate Judge with interest at 6 per cent per 
annum, the rst appellant do recover possession of the property in 
suit together with mesne profits to be ascertained in execution 
proceedings and costs to be paid by the first party defendants in 
the first suit and by the sole defendant in the second suit. 


The respondents other than Sowton will pay the costs of 
these appeals. 
Appeal allowed. 
Appellants’ Solicitors :—Messrs. Wsthadl and Withall. 


Solicitors for respondents other than Sowton:—Messrs.Z. L. 
Wilson & Co. 


IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


[APPEAL FROM THE OALOUTTA Нан Соовт]. 


i 
Present:—Lord Robertson, Lord Collins and Sir Arthur 
Wilson. 


Baijnath Gaeuka and another ka Appellants.* 
v. 
Ramdhari Chowdiy and others .. Respondents. 


Mahomedan Law— Pre-emption—Claim to pre-empt —Delay— Question of Jact— Precy 
Council Practice— Estoppel by oonduot— Withdrawal by pre-emptors of mortgage money 
deposited by purchaser in their capaody ая morigagees. ‘ 

The right of pre-emption must be exercised and the claims necessary to give effect 
to it must be made with the utmost promptitude, and “any unreasonable or unneces- 
вагу delay 18 to be construed as an election not to pre-empt. 


The question whether there has heen such delay is a queation to be determined 
upon the facts of each particular case. 

The pre-emptors in the case obtained all the necessary information about the sale 
on the 5th of а particular month. On the 6th they applied to the proper offlcer fora 
police guard to protect the messengers taking the money to the purchaser. Th ey 
obtained the guard on the 7th, and the messengers made the claim of pre-emption at 
the house of the purchaser on the same day. 

Held :—That there was no delay on the part of the pre-emptors во as to disentitle 
them to pre-empt, and that the grounds on which the High Court differed from the 
trial Judge on this question of fact were insufficient fora reversa] of the Judgment of 
the first Court. 





» * 24th January 1908. 
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Held also :—That the withdrawal by the pre-emptors of the mortgage money 
deposited in Court by the purchaser, ın their capacity as assignees of a mortgage 6n the 
property sold was по recognition of the purchaser’s title and was quite consistent 
with the.r claim to pre-empt 

Two’ consolidated appeals from two decreesof the Calcutta 
High Court (both dated January 20, 1904) reversing two decrees 
of the Court of the Subordinate Judge of Monghyr (both dated 
March 31, 1900) and dismissing the appellants’ suits. 

The main question raised on the appeals was whether the 
appellants were entitled to pre-empt a 4 anna share in certain 
properties sold on December 17, 1897, by Anupbati Коеп 
(respondent Ne. 2) to Nerbhoy Chowdhry, original defendant 
No. т, who died pendente ltte and was represented by respondent 
No. 1 and others. 

The two suits were analogous and had been tried together at 
the imstance of the parties. It was admitted that both suits 
would be governed by one judgment. 

One Maharaj Singh was the original owner of Taluka 
Rasulpur Bhatowni consisting of two separate puttis. On March 
3, 1878, he divided that Taluka equally between his two sons, 
Jugal Pershad Singh and Kamla Pershad Singh, who became 
the owners in possession, each of an 8 anna share. 


In or about the year 1884, Jugal Pershad mortgaged his 8 
anna share to Jowhuri Lal and Mangni Ram (original plaintiffs 
and appellants, deceased). On his death his widow Rajbati 
acquired his estate by right of inheritance. Suits for sale of the 
mortgaged property were brought against her. On April 2, 1889, 
decrees were made in favour of the mortgagees. In execution of 
these decrees the 8 anna share was on January 1, 1891, pur- 
chased by the appellants who thus became owners, each of a 
4 anna share and obtained possession thereof. 

Kamla Pershad died, leaving him surviving two widows, 
Sundarbati and Anupbati (respondent No, 2) who acquired 
their husband’s 8 anna share in the Taluka, In order to pay their 
husband's debts they borrowed Rs. 63,0co from the Ulas Babus, 
and executed a Sudbharna in their favour on January roth, 
1883, mortgaging their 8 anna share The usufructuary mort- 
gagees reinained in possession of that share. Sundarbati, in order 
to liquidate the mortgage debt, sold her 4 anna share in .the 
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taluka to the appellants, a 2 anna share to each, under two sepe- 
rate’ obalas dated ‘July gth, 1897, receiving for the two 
sales an aggregate consideration of Rs. 40,000. The appellants 
deposited in Court the entire Sudbharna debt, Rs. 63,000, and 
redeemed the mortgage and obtained possession of the entire 8 
anna share, which belonged to the two widows with the exception 
of certain small share in certain mouzah. 


On December 17, 1897, Anupbati sold her 4 anna share 
(subject to certain minor reservations) to Nirbhoy Chowdhry. 


On June 30th, 1898, the appellants instituted the present 
suits in the Court of the Subordinate Judge of Monghyr. The 
plaints alleged that the appellants, who were shareholders in the 
Taluka, were willing to purchase Aunpbati’s share. But she sold 
the same as already stated, without their knowledge and consent. 
The appellant, Jowhuri Lal, in the first suit, came to know of the 
sale for the first time on December 20, 1897, and he at’ once 
performed the ceremony of ¢alab-1-mowa-shrbat (immediate densand) 
on that day. The appellant, Mangni Ram, in the second suit, 
returned to Monghyr from Benares on January 5, 1898, and learnt 
for the first time about the salein question on that day and at 
once performed the ceremony of falab-t-mowa-sthbat on the same 
date. Both appellants then caused the ceremony of Za/aó-:- 1s/ishad 
to be performed by their respective agents at the residence of the 
purchaser, respondent Nirbhoy Chowdhry, at Maheshpur, on 
January 7, 1898, and on the property sold, and at the residence of 
the vendor Anupbati at Bhat Khund on the 11th and 12th of that 
month. The appellants pleaded that Rs. 44,850, the amount 
entered in the sale deed as the consideration, was not actually 
paid. The relief sought was a decree for pre-emption on payment 
of the true consideration as determined by the Court, 

The defendant, Nirbhoy Chowdhry, in his written statement, 
filed or September rst, 1898, denied that December 200, 1897, 
and January s, 1898, were respectively the earliest dates on which 
the appellants had obtained information of the sale. He pleaded 


‘inter alta that the appellants had previously known and acquies- 


ced in the negotiations and agreement and execution of the sale 
deed ; that the formalities required by the Mahomedan Law 
were‘ not carried out at the proper time and place; that the appel- 
lants induced Anupbatis’ co-widow .to sell to them -her 4 anna 
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share by promising to pay to her any excess price which Anupbati 
might obtain; that they refused to purchase Anupbati’s share for 
a higher price than Rs.36,0c0 and that they were never ready 
and desirous to purchase the same ata proper price. He also 
denied that the consideration set out in the deed of sale was not 
paid in fact. 


The respondent Anupbati also filed her written statement in 
both suits to a similar effect. She further alleged that the appel- 
lants while refusing to raise their price said “that if any other 
person was willing to pay a higher price this defendant should 
sell to him" and that on account of this refusal she sold to 
Nirbhoy Chowdhry, for Rs. 44,850, the proper price, the appel- 
lants all along declining to buy and endeavouring to prevent a 
purchase by Nirbhoy Chowdhry or any other person. 


Mangni Ram, the defendant third party in the first suit, was 
the plaintiff in the 2nd suit, and the plaintiff in the rst suit was 
the defendant third party in the 2nd suit. 


After the institution of the suits the appellants on Sept. 13, 
1898, withdrew from Court the amount of the Sudbharna debt 
deposited by Nirbhoy Chowdhry, of July 2, 1898, on account of 
the share of his vendor Anupbati and gave up possession of the 
property in suit. The plaints were accordingly amended at the 
instance of the appellants. 


Of the five issues fixed by the Subordinate Judge it is neces- 
sary to mention here only the following :— 


3. When was the plaintiff aware of the purchase by defen- 
dant 1st party? 


4. Whether the ceremonies ¢alab-t-mowa-shtbat or talab-s- 
25/15/04 was duly and legally performed and were bona fide ? 


5. Whether plaintiff had notice of, and gave consent 
to, the defendant 2nd party’s selling the property in suit, if she 
got a higher price than Rs. 36,000? 


6. Whether plaintiff's right of pre-emption has been lost 
by reason of his gross negligence and is he estopped from claim- 
ing the same ? ° 
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. 7- For what price was the disputed property sold to the 
defendant first party, and what consideration did he actually pay 
for the property ? 

On March 31, 1900, the Subordinate Judge dehivered his 
judgment. He found that the appellant Jowhuri Lall was first 
informed of the salein disputeon December 20, 1897, andthat the 
appellant Mangni Ram, on January, 5, 1898, and that both the 
appellants, immediately on receipt of the information, declared 
their intention to claim pre-emption and thus duly carried out 
the formality of the ¢alab-t-mowa-shtbat. He also decided that 
the other formality of the fa/ab-1-sst#shad had also been duly per- 
formed and without unreasonable delay. He also held that the 
actual consideration for the sale was Rs. 37,000 and that the ap- 
pellants were not estopped by their conduct from asserting 
their right to pre-emption. Inthe result he madea decree in 
favour of each of the appellants for pre-emption of one-half of 
the property sold on payment of one half of thesum of Rs. 34,000. 


Against the decrees of the Subordinate Judge, Nirbhoy 
Chowdhry appealed to the High Court of Judicature at Fort 
William in Bengal. The High Court delivered its judgment on 
January 20, 1904. It decided that the talab-t-mowa-shtbai and the 
talab-t-tstishad were performed, as alleged, but was of opinion that 
the appellants were precluded from claiming pre-emption, be- 
cause they had not made /a/ab-:-1s/tshad with the least practicable 
delay. Тһе High Court was also of opinion that the full amount 
of consideration as stated in the deed ot sale had been paid by 
the vendee to the vendor and that the appellants had waived 
their rights of pre-emption. In accordance with the above find- 
ings the High Court passed decrees reversing the decrees of the 
Subordinate Judge and dismissing the suits with costs. 


The appellants, thereupon, preferred the present appeals 
which were consolidated, to His Majesty in Council. 

De Gruyther and G. А. Н. Branson, for appellants: The 
question for decision relates to Mahomedan usage or institu- 
tion and the law applicable to the case is the Mahomedan 
Law on grounds of justice, equity and good conscience—the 
Bengal, United Provinces and Assam Civil Courts Act (XII of 
1887, B. C.) S. 37. То assert a valid claim to pre-emption two 
formalities are requisite, known as the ¢alad-1-mowa-shibat and 
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the /a/ab-i-:s&shad. The former consists in declaring an intention 
to pre-empt immediately on hearing of the sale ; the latter con- 
sists in a formal declaration made with the least practicable 
delay to the same effect, before witnesses, in the presence of 
either the vendor or vendee, or on the premises sold. For the 
explanations and definitions of these two terms reference was 
made to Baillies Digest of Mahomedan Law, Vol. I (and Ed. 
1875) pp. 487 and 489; Hamilton's Hedaya (and Ed. 1870) pp. 550 
and 55i; Farfan Khan v. Fabbar Meah; > Ameer Ali's Mahome- 
dan Law, Vol. I. (3rd Ed. 1904) Ch. 25 S. 3, and Syad Amjad 
Hossein v. Kharag Sen Sahu*®. The law seems to rest upon the 
Koran and then upon tradition, and lastly upon the judicial deci- 
sion aud interpretation of the Koran and tradition. Both Courts 
in India have concurred in holding that salab-t-mowa-shtbat was, 
duly and properly performed by the appellants immediately on 
hearing of the sale; they have also concurrently found that the 
Lalab-i3siishad, was duly performed. But the Subordinate Judge 
held that there was no unnecessary delay in its performance, 
while the High Court held that there was delay. It is submitted 
that the Subordinate Judge was right and that the High Court 
erred. Zalab-t-tstishad must be performed after the first demand 
without any unnecessary delay, which means that it must be 
performed in a reasonable time. The pre-emptor is entitled to 
be satisfied as to the truth of the sale. There was no delay after 
the facts were obtained. The official calendar shows that the 
delay was апе to holidays. The appellants are not responsible for 
that. The High Court was wrong in holding that the appellants 
waived their right to pre-empt, because when they could not 
come to terms, they said : * You may sell to any one you like.” 
The true consideration for the sale was Rs. 37,000 as found by 
the Subordinate Judge. 

Fardine, К. C., and Cowell for respondents:—The right 
of pre-emption owes its origin to motives of expediency and 
adesire to prevent the introduction of a stranger among co- 
sharers and neighbours likely to cause inconvenience or vexation. 
It is a personal right, and nota right incidental to ownership of 
property ; Аии” Als Mahomedan Law, Vol I, (3rd Ed. 
1904) 596. See also Welson’s Digest of Anglo-Mahomedan 
Law (2nd Ed. 1903) Ch. 12. Art. 375 and 379 ; and Basllee’s 





1. (1884) L L. В. 10 C. 383, 2. (1870) 4 B. L. В, 208 A. O. J 
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Digest of Mahommedan Law, Bk. 7, Chs. І and з. Itis not 
necessary that the pre-emptor should tender the price at the time 
of making his formal claim. Here the delay is partly put down 
to getting escort of police for the safety of the tendgr money. 
Talab-t-1stishad should be made with the least practicable 
delay : Mussammat Fumulum у. Luteef Hossein. The High 
Court is right in coming to the conclusion that there was unne- 
cessary delay. There is ample evidence to show that the appel- 
lants were perfectly aware of the negotiations, which brought 
about the sale in question. The ceremony of (alad-t-sstt'shad 
must be done “ instantly ”, and it is not enough, as the Subordi- 
nate Judge says, that there should be no gross negligence in 
doing it. If the pre-emptor takes any benefit fiom the purchaser 
or recognises his right under the purchase in any way, he (the 
pre-emptor) waives his right of pre-emption. The purchaser paid 
money into Court on July 2, 1898, to pay off the mortgage ёп the 
property. The appellant-pre-emptors, who were the mortgagees 
took that money out of court on September 13, 1898, and gave 
possession to the purchaser. The appellants thus recognised the 
purchase and waived their right to pre-empt. The High Court 
saysthe point was not raised in the written statement, which, 
was filed on September т. The money was taken out on Septem- 
ber 13. It was, therefore, not possible to raise this plea in the 
written statement. But it was raised at the earliest opportunity, 
vtz., іп the memorandum of appeal. The appellants having once 
taken the money out of Court, could not question the purchase. 
Reference was made to the Transfer of Property Act (IV of 1882), 
Ss. 63 and 84; and Zabib-un-Nissa у. Barkat АЙ? 

De Gruyther replied. 

Tneir Lordships’ Judgment was delivered by 

Sir Arthur Wslson:—These two consolidated appeals arise out 
of two suits, one brought by Mangni Ram, the other by Jowhuri 


Lal, to enforce a right of pre-emption in respect of a share in 
certain properties comprised in Taluka Rasalpur Bhatowni. 


By conveyances, dated 28th January 1891 and gth July 1897, 
Mangni and Jowhuri had become the owners in equal shares of 
12 annas of the property. The remaining 4 annas belonged to the 
respondent, Anupbati Koeri, who, on the ryth December 1897, 





4. (1871) 16 W. R. 13 at p. 14 (Е. B.) 2. (1886) І. L. B. 8 A: 275, 
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sold those four annasto Nirbhoy Chowdhry, aud that is the 
sale against which the right of pre-emption is claimed. It’ has 
been found that Jowhuri first heard of the sale on 20th December 
1897, and that thereupon he at once made the immediate claim to 
pre-empt which the law requires. Mangni first heard of the sale 
on 5th January 1898 and at once made his immediate claim. No 
question, therefore, arises with regard to the first claim by each of 
the two men. The principal controversy between the parties, 
and the point on which the Courts below have differed, is an 
alleged delay in making the second claim, the claim with wit- 
nesses, which also is required by law. 


Jowhuri, on hearing of the sale, which he did at Monghyr, 
at once sent to his agent at or near Gogri to procure from the 
Registry office a copy of the sale deed. The Agent obtained that 
copy and 'sent it to Jowhuri, who actually received it on the 4th 
Januafy. The High Court differing from the Subordinate Judge, 
has found delay at two points of these proceedings. It was Held, 
first, that the copy from the Registry office was not obtained and 
sent off as soon as it might have been. But an examination of the 
official Calendar shows clearly that the learned Judges were led to 
this conclusion by a misapprehension as to the time during which 
the Registry office was closed for the Christmas vacation. The 
High Court held, secondly, that Jowhuri was guilty of wilful 
delay by his refusal to receive the packet containing the copy of 
the sale deed from the Post Office peon. This conclusion is based 
upon the evidence of the peon himself, which the learned judges 
believed. But the Judge who had this witness before him dis- 
believed the story. That story is admittedly inconsistent with the 
rules of the Post Office ; and it finds no support from the witness’ 
own endorsement made at the time. Their Lordships think 
that the Subordinate Judge was right in rejecting the story, and 
therefore the second allegation of delay fails. 


The more serious case of delay is said to have occurred subse- 
quently, and with respect to it, the position of Mangni and Jowhuri 
is identical. On the 5th January they knew everything which it 
was essential to know. On that day they took the advice of a 
local barrister, and in accordance with his advice they on the next 
day, 6th January, applied to the proper officer for a Police guard to 
protect the messengers and the money which it was proposed 

T5 
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those messengers should tender. This guard they obtained on 
the 7th, and the messengers started. On that day, those messengers 
made their claim (and, as has been found, with due formalities) at 
the house of Nirbhoy, the purchaser. On subsequent days the claim 
was renewed at the house of the vendor, and upon the land. The 
question that агіѕеѕ is, whether the interval that elapsed between 
the sth January and the 7th January isa fatal delay. The 
Subordinate Judge held that it was not ; the High Court held that 
it was. 


There is no question of law in the case. Itisclear that the 
right of pre-emption must be exercised, and the claims necessary 
to give effect toit must be made with the utmost promptitude, and 
that any unreasonable or unnecessary delay i$ to be construed as 
an election not to pre-empt. And whether there has been such 
delay is a question to be determined upon the facts of each parti- 
cular case. It is enough for their Lordships to say that, ifi their 
opinion, the grounds stated by the learned judges of the High 
Court for overruling the decision of the first Court, on a рше 
queston of fact, were insufficient. 


Another point argued on behalf of the respondents arises in 
this way :—The two plaintiffs, Mangni and Jowhuri, had obtained 
a transfer of a Zurpeshgi mortgage binding the four annas share 
sold by Anupbati to Nirbhoy. After that sale Nirbhoy paid the ` 
mortgage money into Court in accordance with the provisions of 
the Transfer of Property Act, for the purpose of redeeming the 
mortgage; and after some hesitation, the two plaintiffs took out 
the money. It was contended that by so doing they had recog- 
nised the title of Nirbhoy under his purchase and could not claim 
pre-emption. 


Their Lordships cannot agree with this contention. Until a 
decree for pre-emption was made Nirbhoy owned the land as 
purchaser, and hada right to redeem. Thetaking out of the 
money by the plaintiffs, as mortgagees, was no recognition of 
anything more than this, and was quite consistent with the 
claim to pre-empt. 


There remains only one point for consideration as to which 
again the Courts in India have differed ; and that is as to the 
ambunt actually paid by Nirbhoy to Anupbati, the difference 
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being Rs. 7,850. As to this point, their Lordships do not find a 
clear and positive finding by the Subordinate Judge that the’ full 
sum named іп the deed of *sale was not in fact paid ; and 
they are not prepared to dissent upon this point from the judg- 
ment of {Йе High Court. 


Their Lordships will humbly advise His Majesty that these 
appeals should be allowed ; the decrees of the High Court should 
be discharged with costs; that the decrees of the Subordinate 
Judge should be varied by directing the price of pre-emption to 
be calculated on the sum of Rs. 44,850 (the price named in the 
deed of sale from Anupbati to Nirbhoy) and the amounts to be 
deposited in the Court of the Subordinate Judge within such 
times as the High Court or the Subordinate Judge may deter- 
mine; that subjectto these variations and the payments to the 
appellants of additional costs (if any) the decrees of the Subor- 
dinata Judge should be restored ; and that the cases should be 
remitted to the High Court in order that the necessary steps 
шау be taken for the disposal thereof on the above footing. 


The respondents who have resisted the appeals will pay the 
costs thereof. 
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being Rs. 7,850. As to this point, their Lordships do not find a 
clear and positive finding by the Subordinate Judge that the full 
sum named in the deed of *sale was not in fact paid ; and 
they are,not prepared to dissent upon this point from the judg- 
ment of the High Court. 

Their Lordships will humbly advise His Majesty that these 
appeals should be allowed ; the decrees of the High Court should 
be discharged with costs; that the decrees of the Subordinate 
Judge should be varied by directing the price of pre-emption to 
be calculated on the sum of Rs. 44,850 (the price named in the 
deed of sale from Anupbati to Nirbhoy) and the amounts to be 
deposited in the Court of the Subordinate Judge within such 
times as the High,Court or the Subordinate Judge may deter- 
mine ; that subject to these variations and the payments to the 
appellants of additional costs (if any) the decrees of the Subor- 
dinate Judge should be restored ; and that the cases should be 
remitted to the High Court.in order that the necessary steps 
may be taken for the disposal thereof on the above footing. 


The respondents who have resisted the appeals will pay the 
costs thereof. У 


IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


TON APPRAL FROM THE CALCUTTA HIGH COURT.) 


Present:—Lord Macnaghten, Lord Atkinson, Sir Andrew 
Scoble and Sir Arthur Wilson. 


Chhattrapat Sing Dugar .. Appellant.* 
v. 
Maharaj BahadurSinghand another .. Respondents. 
Bengal Land Registration Aot (VII of 1876, B.C.)—Actionof Revenue autherities 
under it—Jurisdiction of Cil Courts, 
Civil Courts have no jurisdiction to direct the action of the Revenue authorities 
under the Bengal Land Registration Act. 
Appeal from a decree of the Calcutta High Court (February 
I, 1904) reversing a decree of the Court of the Subordinate 
Judge of Dinajpur (December 22, 1899) and dismissing the 
appellant’s suit. 
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On December 17, 1866, a lady called Mahatap Kumari Bibi, 
the paternal grandmother of the appellantand the first respon- 
dent, executed a will. After making various devises and bequests of 
other portions of her property, she devised the property in suit, an 
“8 anna share of lot Sankarpur Mahal, No. 76 on the rent roll of 
the Collectorate” to trustees in trust to “spend the amount of 
profit thereof annually at Sidhyachalji, and for the purpose of 
entertaining our castemen, for reparation of temples and for other 
good acts.” By that will she appointed her two sons, Rai , 
Luchmipat Singh Bahadur and Rai Dhanpat Singh Bahadur, the 
fathers of the appellant and of the first respondent respectively, 
trustees—along with five others. Mahatap Kumdati Bibi died 
in August 1874. In the Collector's Registers, on the death of : 
Mahatap Kumari Bibi, the names of both her sons, Lachmipat and 
Dhanpat Singh, were entered in her place in regard to the said 
property with the following remark !— . 


“These two persons are interested (in the properties) *as 
trustees in an 8 anna share under a will of their mother to perform 
religious acts. ? 


On May 24, 1886, Lachmipat Singh died. "Thereafter his son 
Chhattrapat Singh Dugar, the appellant, applied to have his 
name entered in the Revenue Registers in place of his deceased 
father. That application was granted by the Deputy Collector, 
but was rejected on appeal by the Collector of Dinajpur. 


On May 23, 1892 the appellant instituted a suit (No. 
445 of 1892) against his uncle Dhanpat Singh in the Court 
of the Subordinate Judge of Murshidabad for an account 
of administration of his grandmother's property and for a de- 
claration, in regard to the rights of the parties under her 
will. That suit endedin a compromise: effected on March 24, 
1893, which provided тже» ајза аѕ follows :— 


2 “ According to the will of the late Mahtap Kumari Bibi, the 
paternal grandmother of the plaintiff and mother of the defendant, 
ап8аппа share of lot No. 76 Sankarpur has been dedicated toreli- 
gious purposes; and in respect of the same the names of both of us, tits 
of the plaintiff and defendant, shall be and shall continue to remain 
registered as trustees. The said property shall remain in Possession 
of the defendant, and the defendant shall have the charge of 
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collecting reuts for the same, institute suits, and do every thing in 
respect thereof ; and I, the plaintiff Chhattrapat Singh, will get 
from the defendant the total amount Rs. 1,200 (twelve hundred) 
a year gut of the profits thereof; and with the same I shall con- 
tinue to defray the expenses on account of the temple of the god 
Bimalnathji, and of the temple of Dadaji, of the sadabrata 
(charitable establishment for entertainment of mendicants) at 
Baluchar and other purposes. After deduction of the said amount 
of Rs. 1,200, the remaining amount of profits shall be used by 
the defendant in defraying expenses for dharamasala and sada- 
braéas, and at Sidhyachalji, Bhagulpur, Calcutta, Azimganj, &c. 
Besides the lot No. 76 Sankarpur, the name of the defendant 
will remain registered as trustee in respect of other properties, 
and they shall remain under the supervision of the defendant.” 


3. “ Inthe absence of the plaintiff, his heirs, and in the 
absence of the defendant, his heirs, who will remain in commen- 
sality with him, will become trustees like them respectively. On 
getting the amounts of profits in the manner aforesaid they and 
their heirs in succession shall continue to maintain the aforesaid 
religious acts regularly, as aforesaid in due order. If any of the 
parties do not spend the money, that will have been obtained for 
the prescribed purposes, and appropriate the said money, he 
will become personally liable for the said money ; and the other 
party on performing the said acts will realize the same ; andex- 
cept that, none of the two parties shall be able to advance any 
claim for account against the other in future.” 


On March 24, 1893, a decree was made in accordance with 
this compromise. 


In April 1896 the appellant filed a petition for registration 
of his name jointly with the name of Dhanpat Singh in the regis- 
tration department of the Collectorate of Dinajpur under the pro- 
visions of the Land Registration Act, VII of 1876, (B. C.,) but on 
June 26, 1897, on objections taken by the first respondent, who 
had succeeded his father Dhanpat Singh as his heir, that peti- 
tion wasrejected, the Deputy Collector holding that the phrase 
* registration of name" in the above-mentioned compromise 
meant some registration “ other than the registration under Act 
VII of 1876.” On appeal the Collector confirmed that order on 


july 21, 1897. i 
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On July 1, 1898, the appellant instituted a suit against the 


шн respondents i in the Court of the Subordinate Judge of Dinajpur 


Maharaj 
Bahadur 
Singh. 


to recover from them the sum of Rs. 4,100 alleged to be due as 
arrears of the amount payable under the compromise and decree in 
suit No. 445 of 1892. A decree was made in favour of the appellant. 


On July 7, 1898, the appellant instituted the present suit in 
the Court of the Subordinate Judge of Dinajpur against the res- 
pondents, representing the estate of Dhanpat Singh. The plaint, 
after reciting the facts above mentioned, alleged that the five . 
persons appointed as trustees by Mahatap Kumari Bibi with her 
two sons having relinquished their office as executors and trustees, 
Dhanpat Singh was managing the affairs of the estate as a 
trustee; that according to the will dated December 17, 1866, and 
to the decision in the terms of the compromise in Suit No 445 of 
1892, the appellant was, entitled to, and in possession of the 
Mahal Sankarpur, as a trustee thereof jointly with Dhénpat 
Singh in his lifetime, and since his death, with his son the frst 
respondent; that it was improper for the Deputy Collector to 
reject the appellant's petition for registration of the name of the 
appellant, and to hold that by the words “registration of name” 
contaiued in the compromise, the registration of name under Act 
VII of 1876, (B. C.,) was not understood, and that thereby the ap- 
pellant's right and interest in the said trust property had been 
affected. The appellant piayed for the following reliefs :— 


* That the Court be pleased to pass a decree, declaring the 
plaintiff's right and possession in the 8 annas share of the said 
Mahal, lot Sankar Pur, as trustee thereof with the defendant after 
determining the same. 

“That the Court may be pleased to hold the permission 
given for registration of name on the petition ofthe above men- 
tioned Solehnama, made in the Court of the Subordinate Judge of 
Murshidabad, and in the decree passed in terms thereof, as [permis- 
sion for] the registration of name according to the Registration 
Act VII of 1876 of the Bengal Council, and to pass а decree de- 
claring the same." 

The respondents in their written statement pleaded tnter 
айа that Lachmipat Singh, father of the appellant, had virtually 
renounced histrusteeship, and that the property in suit ever 
sincé then and for upwards of 12 years before the suit, had been 
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in the sole possession of the father of the first respondent ; 
that the appellant never having had possession of’ the 
mahal, could not have a declaration of his possession and title 
to the same, nor could he have a declaration as to the registra- 
tion of his name under the Land Registration Act, as contend- 
ed, with reference to the terms of the compromise; that the res- 
pondents were not bound by the compromise; and that the father 
of the appellant having renounced his trusteeship in his life time, 
the appellant could not be held to be a trustee in his place. 
Of the twelve issues framed, it is necessary to mention here only 
the following :— 

6th. With*what objectand intention was the word ''hamjari" 
used in the petition of compromise and decree in Suit No. 445 
of 1892, of the Subordinate Judge’s Court at Murshidabad, and 
what is the meaning of that word in the same? 

эһ. Whether rhe plaintiff has any rightto have his name 
regigtered in the Dinajpur Collectorate as a trustee for the 
8 annas share of lot Sankarpur bearing Zowzi No. 76? 


8th. Whether the plaintiff is in possession of the property? 
If not, can his name be registered ? 

oth. To what relief, if any, will the plaintiff be entitled ? 

On December 22, 1899, the Subordinate Judge delivered his 
judgment. He decided nearly all the issues in favour of the 
appellant, and made a decree in his favour in terms following :— 


“Itis ordered that the suit be decreed with costs in the pre- 
ence of both the parties ; that the plaintiff's right to the disputed 
property as co-trustee jointly with the defendant be declared; that 
the plaintiff hasright toget from the defendant Rs. 1,200 annually 
froin the profits of the said property; and that it be declared that 
the plaintiff should have possession only in thatright ; that it be 
further determined that the clause ‘ the plaintiffs name will be 
registered asa trustee in respect thereof and will continue to 
remain so’ in the Solehnama means that the plaintiffs name 
will be registered in respect of the mahal in dispute under the 
provisions of Act VII of 1876 of the Bengal Council.” 

Against that decree the respondent appealed to the High Court 
of Judicature at Calcutta. The High Court delivered its judgment 
on February 1, 1904, and decided that the Civil Court was not 
competent to direct the action of the Revenue authorities under 
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the Land Registration Act, and that the appellant was not 
entitled in any way to bring the present suit. In the result, the 
High Court set aside the decree of the Subordinate Judge and 
dismissed the appellant’s suit with costs in both the Courts. 
The High Court gave for its decision the following reasons: — 


“ The present suit is really to obtain an order from this Court 
which would bring about a reconsideration of the order passed 
by the Revenue authorities so as to obtain the registration of the 
name of Chhattrapat as a co-trustee with that of Dhanpat. 

** We may Grst of ail observe, and this is admitted by both 
the learned pleaders who have appeared in the present case, that 
even if we were inclined to hold in favour of the plaintiff, we are 
not competent to direct the action of the Revenue authorities 
under the Land Registration Act. The prayer in the suit is also 
for a declaratory order in respect of the plaintiff’s right of posses- 
sion in this property as trustee together with the defendant? 


“The Subordinate Judge decreed the plaintiff's suit." He 
declared the plaintiff's right in the disputed properties as a trustee 
jointly with the defendant and also that the plaintiff had a right 
to get from the defendant Rs. 1,200, annually, from the profits 
of Sankarpur ; that the plaintiff should have possession of that 
property only as a co-trustee ; and he further found for the pur- 
poses of the So/ehnama that the plaintiff's claim should be registered 
in respect of the mahal in dispute under the Bengal Land Regis- 
tration Act. Now in regard tothe terms of the Solehnama, we 
have no doubt it was intended that the management of Sankarpur 
should continue entirely in the hands of Dhanpat, for it is 
provided that he should remain in possession and management of 
the property, and it also provided, apparently on an estimate of 
the probable assets, that Chhattraput should receive payment of 
Rs. 1,200, annually. So far, therefore, there was no intention in 

either of the parties that there should be any interference with the 


rights that Dhanpat bad hitherto exercised during the lifetime 


of Luchmipat and up to the time of the compromise. The terms 
of the deed in regard to the registration of the plaintiff's name as 
co-trustee have given rise to the dispute between the parties. 

** It seems to us that what was really in contemplation was that 
therights of the co-trustee which were given by the will to Luchmi- 
pat,*the plaintiff's father, and descended to him by inheritance in 
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thesame way as the defendant has inherited the rights of Dhanpat 
should be preserved by some recognition of the opposite party so 
as not to interfere with any right of Chhattrapat’s heirs, or of 
his own, should it be necessary at any time to assert the same. 
It is not for us to consider what the effect of the refusal of the 
Revenue authorities to register Chhattrapat’s name under the 
Land Registration Act would be, nor have we any authority 
as has been pointed out, to direct, if we were so inclined, that 
the Revenue authorities should so register him on their records. 
It is sufficient for us to State in the present casethat the deed 
contemplated that there should be no interference with any act of 
Dhanpat and, therefore, of Dhanpat’s heirs in the management 
of the property. We do not, of course, mean to say that this should 
restrain the plaintiff or any one else from taking action in the 
case of malversation. But it clearly contemplated that there 
should be no interference with the legitimate excercise of duties 
as manager of Sankarpur. There was no necessity for the Subordi- 
nate Judge to declare the plaintiff's rights to receive an annual 
allowance of Rs. 1,200 out .of the property, seeing, as we are 
informed, that the plaintiff simultaneously with the present suit 
has brought a suit also for the arrearsof this allowance which 
accrued due for some years past and has also obtained a decree. 


“© The result, therefore, is that, in our opinion, the plaintiff is 
notentitled in any way to bring the present action for which no 
sufficient grounds exist. The decree of the lower Court will, 
therefore, be set aside, and the suit dismissed with costs in both 
Courts.” 


The appellant, thereupon, preferred the present appeal to 
His Majesty-in-Council. 

Ross, for the appellant: The High Court misconceived 
the nature of .the suit and failed to correctly interpret the terms 
of the compromise and the decree dated March 24, 1893, founded 
thereon, that the Court erred .in holding that по sufficient 
grounds existed for the suit, and that the appellant was not enti- 
tled to bring it. The appellant was entitled to the relief claimed 
in the plaint. The decree of the Subordinate Judge granting the 
appellant that relief was right. The High Court set aside that 
decree on insufficient grounds. 


DeGruyther for the respondents was not called upon. 
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.Their Lordships’ judgment was delivered by 


Lord Macnaghten:—Their Lordships do not think it necessary 
to call upon the respondents. They concur in the reasons stated 
in the Judgment of the High Court. ` 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellant will pay the costs of 
it. 

Solicitor for appellant—G. C. Farr. 

Solicitors for respondents— Y. L. Wilson & Co. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson anc Mr. Justice Wallis. 


Kunhi Kannan e Appellant * 
v. (Plaints ff.) 
Mannayatha Suppi and others zs .. Respondetts 
- (Defendants). 


Malabar Law—Deoree against karnavau—Subsequeni dirision wio Tavachi— 
Procedure. 

The members of a tarwad cannot escape lability for debts or decrees binding on 
the tarwad by dividing themselves into tavazhies ; but where the karnavan of the original 
tarwad has ceased to represent them they cannot be bound'by proceedings in execu- 


tion of a deciee against him unless they are separately represented in the execution 
e 


proceedings. 
[Sankara v. Kalu refrreed to.) 


Second Appeal from the decree of the District Court of North 
Malabar in A.S. No. 491 of 1902, presented against the 
decree of the Court of the District Munsiff of Tellicherry in 
О. S. No. 455 of 1901. 


The Court delivered the following 


JUDGMENT :—In this suit the plaintiff sues for possession 
of certain land which he purchased at a Court auction in execution 
of the Small Cause Court decree 1489 of 1876 which had been 
obtained against the Kaznavan of the Paloli Edan tarwad in respect 
of a debt binding on the members of the tarwad. To this suit the 
11th defendant pleaded that subsequently to the decree and prior 








i #8. A. No. 188 of 1904, 18th January 1908. 
1. (1889) I. L. R. 14 M. 29 
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to the execution proceedings the Paloli Edan tarwad divided itself Капы Kannan 
into two tavezhis, the Thachormal and the Kunnumal, and that the Ld yatia 
suit land was allotted to, and became the property of, Thachormal Suppi 
Tavezhi to which he belongs, and that the sale in execution of the 

decree is not binding on the Tachormal Tavezhi as no member of 

this Tavezhi was made a party to the execution proceedings. Both 

the lower Courts have upheld this contention on the authority of 
Sankara у. Kelu, t and we agree with the conclusion at which ; 

they have arrived. The members of a tarwad cannot escape 
liability for debts or decrees binding on the tarwad by dividing 

into two tavezhis as held in S. A. No. 1323 of 1894 reported 

in а note to Kanhappa Nambiar v. Shridevi Ketttlamma, ? but, 

as held in the latter case when the Karnavan of the original 

tarwad has ceased to represent them they cannot be bound by 
proceedings in execution of a decree against him unless they are 
separately represented. According to the finding of the lower 
appellate Court in this case, the members of the Thachormal 
Tavezhi were not represented in the execution proceedings now in 
question, and consequently the court sale at which the plaintiff 
purchased is not binding on them and the appeal must be 
dismissed with costs. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
[APPEAL FROM THE JUDIOIAL COMALISSIONER’S COURT, OUDE.) 
Present :—Lord Robertson, Lord Collins and Sir Arthur 
Wilson. 


Muhammad Naseem si Appellant* 
Ф. 
Mirza Muhammad Abbas Ali Khan .. Respondent. 
Mortgage deed —Const) uction— Estoppel by judgment—Privy Council practice Muh i 
A clause 10 a mortgage deed ran as follows :— ега 
“In case of default in payment by me (mortgagor) of instalments of interest at v: 


the time herein appointed, the mortgagee shall have immediatly on such default, power Muhammad 
either to recover the whole of his principal, interest and (Sud mand munafa markura) Abbas. 
further interest on the said interest according to the rate herein fixed i 

or the said mortgagee shall in default of payment of the instalment or айаш 

of interest aforesaid take possession of the mortgaged property." 





* 11th December 1907 
1. (1889) I. L В. 14 M. 29. 2. (1895) I. L. В. 18 М, 461° 
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Meld :—On a construction of the élanse, that the mortgagor waa not liable for 
compound interest, the mortgageé in the case hav:ng entered into possession. 


Another clause provided that an enhancement of the revenue at a re-settlement 
and a consequent shrinkage, shall give the mortgagee a cause of action. 


Held also on a construction of the whole deed in question, that the mortgagee was 
entitled to get from the mortgagor, оте. and above the usufruct, the amount paid by 
him on account of maintenance and enhanced Government revenue. 

A third clause ran as follows .— 

“Whenever after the term of the mortgage or duiimg the said term І рау to the 
morgages in any Khali Fush (fallow season): e., in the month of Jeith, the whole of the 
mortgage money aad the whole of interest together with the Government revenue 


arreais of rent and takavi advances from tenants. . . . . without raising any 
objection of law such as limitation. . . I, the mortgagor, shall have the power to 
redeem. 


Held on aconstruction of this clause that the mortgagee was entitled to get the 
money due to him from the tenants on account of arrears of rent whether its recovery 18 
barred by limitation or not. 


The mortgagee in the case brought в sut against the mortgagor alleging that a 
certain вп” / was due to him on the date of suit and praying tor possession, or,en the 
alternatr в, for recovery of the amount with further interest. The Commussioner 
appointed for the puipose of taking accounts reported that s certain sum was due. 
The Court held that there was no necessity for passing an order as to the amount due 
beyond sayiug that the account was coriect and placed the mojitgagees 1u possession. 
The amount was arrived at by calcnlating compound interest оп unpaid instalments. 


Held that in а subsequent suit by the mortgagor or his assignee for redemption, 
the plaintiff was not precluded fiom contending that compound interest was not 
payable. : 

Held also that the costs of the prior suit were not to be included ın the accounts in 
favor of the mortgagees, there being nothing in the mortgage deed to support it. 

Their Lordships declined to allow а pariy to raise а point not taken in both the 
Oourts below. 


Consolidated appeals from two decrees of the Court of the 
iudicial Commissioner of Oudh (July 27, 1904), which varied a 
decree of the Court of the Subordinate Judge of Bara Banki 
(November 29, 1902). 


The principal question involved in the case was the settle- 
ment of the terms on which the above-named Muhammad 
Naseem, hereinafter called the appellant, was entitled to redeem 
a mortgage, dated September 30, 1885. 


The said mortgage was executed by Chaudhri Imdad Ashraff 
in favour of the above named Mirza Muhammad Abbas Ali 
Khan, hereinafter called the respondent. The property mortgaged 
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lost (entirely) owing to drought, hail-storms, new settlements, or 
other accidents, or if the mortgagee has to pay the Government 
revenue, etc., from his own pocket, orif any rights of interest in 
the mortgaged property are attached and proclaimed for sale in 
execution of any decree, or if the whole or any part of the mort- 
gaged property passes out of my ownership on the claim of any 
person under the orders of the Government, then in all such 
cases the mortgagee shall have the right torecover the principal 
and interest together with other expenses specified in this deed 
from me personally and from the mortgaged property, as well as 
from my other properties of any description. I and my 1epresenta- 
tives shall have'no objection to pay the same. 


(x). That whenever after the term of the mortgage or 
during the said term I рау tothe mortgagee in апу Айай fasi 
(fallow season) z.e., in the month of Jeith, the whole of the mort- 
gage-fhoney and the whole of interest together with Government 
revenue, arrears of rent and é#savt advances due fiom tenants, and 
other expenses incurred under the terms of this document, with- 
out raising any objection of law such as limitation, etc., I, the 
mortgagor, shall have power to redeem the mortgaged property. 


(xi). That I shall have power to pay the principal mort- 
gage-money within the term of the mortgage by instalments, 
provided the amount of such instalment is not less than a 
thousand rupees, and interest on the instalments paid shall be 
credited to me in the account. 


(xii). That during the continuance of the mortgage and 
after the redemption ofthe mortgaged property, Iand my re- 


presentatives shall have no claim to any income, profits or dama-. 


ges of any description against the mortgagee or his representa- 
tives. 

On November 4, 1886, the mortgagor paid Rs. 2,699-8-о on 
account of principaland from April 4, 1886, to May 29, 1892, he 
paid various sums amounting to Rs. 13,4610n account of 
interest. . 

On September 15, 1892, the mortgagee sued the mortgagor, 
who had failed to pay the instalments of interest in accordance 
with the terms of themortgage-deed, for possession of the mort- 
gaged property. On September 18, 1893, his claim was decreed 
with costs amounting to Rs. 1,765-2-0 by the District Judge- of 
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Fyzabad and on January 27, 1894, the mortgagee obtained 
possession of the mortgaged property. The following were the 
issues fixed in that suit :— 

«т. Is the account filed by the plaintiff correct ?, 

“9. [fnot, what sum is due to plaintiff, or rather what sum 
is due to plaintiff under the mortgage-deed ? ” 


The judgment ofthe District Judge of Fyzabad ran as 
follows :— 

«CrAIM.—For possession ofthe property mortgaged, specified 
in the margin, entire village Ilyaspur and half of the shates in 
villages Husainabad,Patti Vakub and Karwenan,'and of 6 annas 
share in village Olhepur, Pargana and Tahsil Haidergarh, District 
Bara Banki, or for Rs. 33,088-13-35, principal Rs. 26,300-8 and 
interest Rs. 6,788- 5-33, on a bond dated 30th September 1885. 


Sudgment.—As to the issues fixed, the defendant agited to 
accept the oath of Har Рагѕһай. Har Parshad has taken the 
oath adversely to defendant, so the accounts filed by plaintiff 
(#.¢.,as corrected by the Commissioner) must be regarded as 
accurate. s 

As plaintiff sues for possession, I give a decree for possession 
of the mortgaged property as claimed. ‘There is no necessity foi 
passing any order as to the amount due under the mortgage to 
plaintiff, beyond saying that the account filed by plaintif after 
the correction reported by the Commissioner is correct. 


Decree for possession of property in suit in tavour of plaintiff 
with costs." 

On June тт, 1894 the same District Judge dismissed, with 
costs amounting to Rs. 201-6-0, an application for revtew of Judg- 
ment which had been filed by the mortgagor. 


The mortgagor on December 21, 1899 sold the village of 
Ilyaspur to the appellant, who on June 5, 1900, tendered a sum 
of Rs. 37,000 to the mortgagee in redemption of the mo:tgage. 
The tender was refused. 


On June 12, 1900, the mortgagor and the appellant insti- 
tuted against the respondent the present suit in the Court of the 
Subordinate Judge of Bara Banki for redemption on payment of 
Rs? 27,289-1-5, in accordance with accounts annexed to the plaint, 
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In defence the respondent filed a written statement. He 

did not deny the right to redeem, but claimed that he was entitled 

to receive on redemption over Rs. 50,000, The points in dispute 

are sufficiently indicated by the issues, which were as follows :— 
e. 


i. Hastheamount due to the defendant been settled in 
former suit 27 re Mirza Muhammad Abbas Ali Khan v. Chaudhri 
Imdad Ashraf ? 

ii. If so, is the matter res-/udscata ? 

iii. Is defendant entitled to (а) interest and (b) compound 
interest оп the amount due to him on the date he obtained 
possession? . 

iv. Ifso, at what rate ? 


v. Has defendant cut down any trees, and if so, of what 
value ? 


vs. Is defendant liable to be debited with such value ? 


vti. Are there any, and what arrears of rent due from 
tenants ? and is defendant entitled to the same? 


vii. Is defendant entitled to get from the plaintiff over and 
above the usufruct of the mortgaged property, the amount paid 
by him on account of Guzara and enhanced Government revenue? 


ix. What amount is defendant entitled to get before 
plaintiff can obtain redemption ? 


x. Did plaintiff tender Rs. 37,000 to the defendant on the 
sth June 1900, and was the tender proper and sufficient to pay off 
the mortgage? 


xi. Ifso, what is the effect of defendant's refusal to receive 
the amount ? 


On November 29, 1902, the Subordinate Judge delivered his 
judgment. Бе decided the first and second issues in favour of 
the plaintiffs. On the third and fourth issues Пе decided that 
on the true construction of clause 4 of. the mortgage-deed com- 
pound interest was payable at the rate of ro per centum per 
annum. On the fifth and sixth issues, he allowed the mortgagor 
a sum of Rs 100. On the seventh he held that Rs. 225-2-3 
should be allowed to the mortgagee for arrears of rent. He 
decided the eighth issue in favout of the mortgagee in the follow- 
ing terms: ^ 
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“The Guzara item, the plaintiffs have allowed in their 
abstfact of accounts annexed to their plaint. This matter is not 
under controversy and as to the question of Government 
Revenue at the enhanced rate, I think the defendant is entitled 
to charge it on the plaintiffs. Clause 4 of the mortgage-deed 
supports his demand, and I answer this issue in the affirmative." 


On the ninth issue, he allowed the mortgagor credit for rent 
on plots of land cultivated by the mortgagee. He decided the 
tenth and eleventh issues in favour of the plaintiffs. In the 
Court of the Judicial Commissioner at the hearing of the appeals 
the mortgagee admitted the fact of the tender having been 
made. | 

By his decree he ordered an account to be taken on the basis 
of the above findings and decreed redemption on payment of the 
amount determined by that account. ү 

Both parties, thereupon, appealed to the Court of the 
Judicial Commissioner of Oudh, which Court heard the “two 
appeals together and delivered judgment on February 22, 1904. 
It held that on the true construction of the mortgage-deed сош- 
pound interest was not payable in the event of the mortgagee 
taking possession of the mortgaged property. Their Lordships 
upheld that finding and agreed with the following reasoning for 
the same :— 

“Tt was contended on behalf of the plaintiffs that the expres- 
sion sud maztd munafa mazkura ka in clause 4 does not mean 
compound interest at all. I cannot accept this contention. The 
word munafa is used in the deed as a euphemism for interest and 
the literal translation of these words is “ further interest of (or 
on) the interest.” It appears to me quite clear that if the mort- 
gagee had not taken possession under the last part of clause 4 
he would have been entitled to claim compound interest, but 
this clause gives the mortgagee two alternatives; he may either 
sue for principal, interest aud compound interest and costs, etc., 
or take possession of the property, but he cannot do both. Upon 
taking possession, the rights of the mortgagor and himself are 
regulated by clauses(5)to (то), and as nothing is said about 
compound interest in any of those clauses, the mortgagee cannot 
claim compound interest in case the net profits fall short of the 
interest. The provision in clause 7 that the mortgagee may take 
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the balance or net profit іп lieu of interest seems to mean that 
he may take in lieu of simple interest on the amount оѓ the 
principal for the time being remaining unpaid, and not as con- 
tended by the mortgagee, interest upon the principal and 
interest dhe at the time when the mortgagee took possession. 
The effect of Clauses у and то taken together is that upon 
redemption, in case the net profits: have been less than the 
simple interest payable under the deed, an account must be 
taken of those profits [for the period during which the 
mortgagee was in possession] but in case the net profits have 
been equal to or greater than the simple interest, then no 
account need be taken of them for the period. In both cases 
the mortgagor must, upon redemption, pay to the mortgagee the 
amount due from the tenants on account of rent or advances, 
the amount of any additional revenue imposed by Government 
ona re-settlement of the land, and any sums decreed against the 
property and paid by the mortgagee. The Subordinate Judge 
held*that compound interest was payable up to the date on 
which the mortgagee took possession, because he did not see why 
the stipulation for compound interest should apply only if the 
mortgagee sued for his money and not if he took possession. But the 
answer to this view is that the mortgageeis clearly given a choice 
of two remedies, and, having elected to take possession, he cannot 
claim the benefits of the other alternative. Theterms of the 
contract so construed may seem rather strange, but the contract 
must be interpreted as it is, and not according to any notion of 
what would have been a reasonable arrangement. The deed, as it 
stands, provides for compound interest only in the case of a suit 
brought by the mortgagee on the occurrence of a default in pay- 
ment of interest. 

Mr. Jackson on behalf of the mortgagee admitted that ac- 
cording tothe construction of the deed which I have adopted, 
the interest due to the mortgagee whilein possession has been 
recovered out of the profits, and he said that an account should 
not be taken for that period.” 

It upheld the finding of the Subordinate Judge on the first 
and second issues relating to res-sudtcata for the following 
reason, which were adopted by their Lordshps iw upholding that 
finding :— 

“On September 15, 1892, the mortgagee brought a suit 
against the mortgagor alleging that there was then due to him a 


T3 
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Muhammad sum of Rs. 33,087-13-34 and praying for a decree for possession 


Naseem 


Y. 
Muhammad 
Abbas. 


of the property or, in the alternative, for recovery of that sum 
with further interest. A Commissioner appointed to make up 
the accounts reported that Rs. 33,087-9-83 were due to the mort- 
gagee at the date of the suit. The Courtin giving judgment 
held that there was no necessity for passing any order as to the 
amount due under the mortgage beyond saying that the account 
was correct and then proceeded to give the mortgagee a decree 
for possession. The amount alleged to be due by the mortgagee 
and found due by the Commissioner was arrived at by calculating 
compound interest on unpaid instalments of interest. Itis con- 
tended by the mortgagee in the present suit that the decree in 
the previous suit must be accepted as settling the amount due to 
the mortgagee on September 15, 1892 It has often been held that 
when a mortgagee sues for possession as mortgagee, the Court 
should not determine the amount then due, but should*leave 
the accounts to be settled when the mortgagee sues for sale or 
foreclosure or the mortgagor sues for redemption. It appears 
to me quite clear that the Court did not in the suit brought by 
the mortgagee decide the question of the amount due to the 
mortgagee. It expressly refrained from doing so. It may be that 
the mortgagor didnot in that suit dispute the right of the 
mortgagee to compound interest, but nothing has occurred to raise 
an estoppel against him and therefore he may now show, if he can, 
that under the terms of the deed compound interest isnot payable. ?? 


The finding of the Subordinate Judge as to the value of the 
trees was accepted ; and it was not disputed that rent for land 
cultivated by the mortgagee was properly allowed. The mort- 
gagee was also allowed credit for the amount paid by him for 
maintenance, for enhanced Government revenue and for muta: 
tion of names, and also for the costs of the previous suit. An 
order was made remanding the case to the Court of the Subordi- 
nate Judge to report “what amount was due to the mortgagee on 
the date of the tender, and if the amount tendered was in- 
sufficient, what amount would be due to the mortgagee on the 
rsth June, 1904, and if the amount tendered was sufficient, 
and the plaintiffs so desired, what amount was due to the 


mortgagee after debiting him with the gross profits for the раша 
subsequent to the tender. ” 
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On April 7, 1904, the Subordinate Judge returned his find- 
ing. He decided that the tender was insufficient and that dn the 
5th January, 1904, the sum due to the mortgagee was 
Rs. 41,040-6-3, and in addition the arrears due from tenants, the 
amount Of which could not be ascertained, and that the same 
amount would be due to the mortgagee on the xsth June, тоол. 
The following were his reasons with which their Lordships 
agreed, for his finding, which was upheld by their Lordships, in 
connection with arrears of rent, due to the mortgagor, whether 
statute-barred or otherwise :— 


* [t is admitted on behalf of the parties that the mortgagee did 
not advance any money as /akavr. It was further admitted that at 
the end of fasli 1307 the amount due from the tenants on account 
of arrears of rent was Rs. 301-2-9, out of which the recovery of 
Rs. 190-3 was barred by limitation, while the recovery of the 
remaining sum of Rs. 110-5-9 was not so barred. 


*It was contended on behalf of the plaintiffs that the mort- 
gagee could get Rs. 110-5-9 only. 


The roth provision of the mortgage-deed runs thus :— 

* When in the Jeith fallow season whether within the speci- 
fied term or after it has expired, I pay to the said mortgagee the 
whole principal and interest with the revenue and amount due 
from the tenants on account of advances or arrears of rent and 
other expenses according to the terms of this deed, without legal 
objection as to limitation, &c. (sla uzr а qanodnt hadde samaet 
waghatrakes), then I shall be entitled to redeem the mortgaged 
property. Iam, therefore, of opinion that the mortgagee is enti- 
tled to get the money due to him from the tenants on account of 
arrears of rent, whether its recovery is barred by limitation or 


not.” 

In the meantime both parties had applied to the Court of the 
Judicial Commissioner of Oudh for a review of judgment. The 
following is taken from the order of the Court passed on the 
plaintiffs’ application : 

“ The first, second and third paragraphs of the application 
refer to the costs decreed to the mortgagee in the previous suit. 
We held that the amount of those costs should be taken into 
consideration in calculating the amount due to the mortgagee. 
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It issaid that the mortgagee did not claim those costs in the 
present suit and the reason may be, as the applicants allege, that 
the mortgagee has taken out execution of the decree which he 
obtained. Я _ 

“ In writing the judgment, I certainly omitted to notice this. 
I would admit this application as regards the costs in question. 

" The fourth, fifth and sixth paragraphs of the application 
challenge our decision that the mortgagee is entitled to receive 
from the mortgagor the amount paid by him on account of 
enhanced revenue, and the amounts paid on account of mainten- . 
ance. It is contended that thisquestion was not raised atthe hear- 
ing, but our notes show that it was raised. Mr. Jackson on behalf 
of the mortgagee distinctly urged that his client was entitled 
to those sums. For the applicants it is urged that the seventh 
clause of the deed has not been correctly translated in the judg- 
ment. The clause was not translated as literally as it might have 
been. It might be translated thus :—‘ In case he takes possesion 
of the mortgaged property, the mortgagee may after paying the 
Government revenue and other sums assessed by Government, 
which may hereafter be assessed or fixed by Government. 

“ It is said that the words ‘which may hereafter be assessed 
or fixed by Government’ refer to additional revenue which 
might be assessed, but the construction of the sentence shows 
that this is not the meaning, and clause 9 of the deed supports 
this construction, because it provides that ад enhancement of the 
revenue at a re-settlement and a consequent sbrinkage of the 
property shall give the mortgagee cause of action. Taking the 
various clauses of the deed together, I think there can be no 
doubt that the intention was that the mortgagee should be 
entitled to be paid the amount of any enhancement of the 
revenue. A provision that a mortgagee may after defraying cer- 
tain expenses take the profits remaining in lieu of the interest 
even if they exceed the interest, and that the mortgagor shall pay 
unexpected charges such as enhancements of revenue is commonly 
found in mortgage deeds, and the validity of such a provision has 
never been challenged, 


* As regards the sum paid on account of maintenance the 
position is still clearer. It cannot have been intended that the 
mortgagee should pay these sums out of the profits and have no 
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right to recover them from the mortgagor. Indeed Mr. Lincoln, 
who appeared for the applicants, was unable to point to anything 
in the deed to justify his contention except the word ‘ maghatra’ 
in clause 7. The fourth, fifth and sixth paragraphs of the applica- 
tion for revision are merely an attempt to re-open a question 
argued and decided at the hearing of the appeal. 


“In my opinion, except in regard to the costs of the previous 
suit, no sufficient ground has been established for a review of the 
judgment of this Court. As regards those costs, I would admit 
the application and direct that notice be issued to the mortgagee 
Muhammad Abbas Ali Khan. 


“ The date fixed for the hearing should be the same as that 
fixed for the disposal of the appeal after the findings of the Court 
below have been received.” 


"The two appeals were finally disposed of on July 27, 1904. 
The mortgagee was not allowed credit for costs of the previous 
suit, nor for the cost of the office as well. He was allowed 
credit for arrears of rent, whether barred by limitation or not. In 
the result, two decrees were made in the two appeals, which 
directed redemption on payment of Rs. 39, 871-6-3. The judg- 
ment contained the following :— 


“The question of the costs incurred by the mortgagee in 
the previous suit must now be decided. Mr. Jackson on behalf 
of the mortgagee contends that the costs of thc previous suit were 
properly incurred by his client in enforciag his security, and he 
has referred to some English authorities which seem to show that 
in England the mortgagee would certainly be entitled to add such 
asum to the mortgage-money. There seems to be no Indian 
authority on the question. S. 92 of the Transfer of Property 
Act provides only for the taking of an account of the mortgage- 
money, and ofthe costs of the suit for redemption. The mort- 
gage-deed does not provide that the mortgagee may add to the 
mortgage-money the costsof the suit for possession brought 
under Clause 4 of the deed. These costs were claiméd by the 
mortgagee in his written statement, but the claim does not seem 
to have been pressed in the Court below. It was not put forward 
in the memorandum of appeal, and it was not mentioned in the 
course of the argument in this Court. ° 
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“ Upon further consideration, I think that the costs of the 
previbus suit should uot be allowed. The law does not provide 
for them, nor does the contract between the parties;and as a 
matter of fact the mortgagee endeavoured to realize those costs in 
execttion of the decree which he obtained. As regards these 
costs, then, I think that the application for review should be 
allowed. * * * On behalf of the mortgagor it is.contended that the 
Subordinate Judge in ascertaining the amount due atthe date of 
the tender was wrong intaking into account arrears of rent the 
recovery of which was barred by limitation at the date of the 
tender. But, in my opinion, the tenth clause of the deed is per- 
fectly clear. It provides that the mortgagor shall, upon redemp- 
tion, pay amongst otheritems the amounts due from tenauts on 
account of advances [42407] or arrears of rent, whether recovery of 
such amounts is barred by limitatioa or not. I cannot accept the 
argument that this provision applies only to sums claimed on 
account of enhancements of revenue and other expenses [+khrazat] ; 
no question of limitation could arise as to them, whereasa 
question of limitation mightarise and in fact has arisen with 
regard to the arrears of rent. Therefore, in my opinion, in 
considering whether the sum tendered on June 5, 1900, was or 
was not sufficient, the whole amount then due from tenants on 
account of rent or advauces, namely, Rs. 301-2-9, should be 
allowed." А 

The appellant, thereupon, preferred two appeals, which were 
consolidated, to His Majesty in Council. The respondent, on the 
other hand; filed a cross-appeal by special leave of His Majesty in 
Council for the following “ reasons?:— 

т. Because the amount due to the mortgagee was determined 
in the previous suits, and the parties are bound by the finding of 
the Court on that question. 

2. Because the respondent is entitled to compound interest 
after the date up to which the interest and the compound interest 
were included in the account taken in the previous suit. 

3. Because, owing to the non-production of the original 
sale-deed executed by the mortgagor in favor of the plaintiff, the 
suit of the plaintiff should have been dismissed. 

4. Because the costs of the previous suit should have béen 
added to the amount awarded to the defendant in the present 
suit, With interest thereon. 


. 
^ 
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5. Because the respondent is entitled, (a) to interest on the 
costs of the mutation proceedings, (4) the costs of preparation of 
the well and the апа with interest thereon, (с) interest on the 
amount paid on account of maintenance and the enhanced revenue. 


Their Lordships’ judgment was delivered by 


Lord Collins :—This is a consolidated appeal from a decree 
of the Court of the Judicial Commissioner of Oudh. The princi- 
pal appellant obtained leave to appeal in India in the usual way. 
The cross-appellant obtained from His Majesty in Council 
special leave to appeal. 


The question in this appeal turns upon the construction of a 
deed of mortgage and relates to the terms upon which the 
mortgagor was entitled to redeem. The mortgage was exe- 
cuted by one Chaudhri Imdad Ashraf in favour of the res- 
pondent on the goth September 1885. The material parts of 
the deed are set out in the record and are abstracted in the 
judgment below and need not be here repeated. The mortgage 
money was Rs. 29,000 and the rate of interest 10 per cent. per 
annum. By the 15th September 1902 the mortgagor had paid in 
all Rs. 13,461 on account of interest. On the 4th November 1886 
he paid Rs. 2,699 on account of principal. Afterwards he made 
default in paying interest, and the mortgagee instituted a suit 
for possession and, on the 18th September 1893, gota decree 
under which he was put into possession on the 27th June 1894. 
The mortgagor, ou 21st December 1899, sold a portion of the mort- 
gaged property to the appellant, Chaudhri Muhammad Naseem, 
who, on the sth June 1900, tendered to the mortgagee a sum 
of Rs. 37,000 in redemption of the mortgage. The tender was 
refused, and this suit for redemption was instituted by the appel- 
lant and the mortgagor. One of the chief matters of controversy 
was whether compound interest was in the circumstances payable 
by the mortgagor. This point was decided by the Subordinate 
Judge in favour of the mortgagee, but on appeal the Judicial 
Commissioner took a different view and disallowed it. There 
were also other items in the account as to which disputes arose 
which were decided by both Courts in favour of the mortgagee. 
The result was that on an account taken on the basis of the in- 
terpretation and findings adopted by the Judicial Commissioner it 
appeared that the sum of Rs. 37,000 which, on the sth June 1900, 


148 THE MADRAS LAW.JOURNAL REPORTS. [VOL. ХУШ. 


had been tendered by the mortgagor and refused by the mortgagee 
as thé sum payable ‘to entitle the former to redeem, was less 
than the true amount as ascertained by the Judicial Commission- 
er’s judgment by about Rs. 200. Against this decision both sides 
appealed, after having first been heard on motions to* vary in 
certain respects the terms of the decrees, Naturally on the 
hearing of the appeals before this Board, each side tried to vary 
the account in his favour by attacking particular items so as to 
establish or destroy the sufficiency of the tender. 

A number of these controverted items had involved inquiry 
into the facts in the Court of first instance, and were accordingly 
reported upon by a Commissioner appointed by thé Subordinate 
Judge, who made the report the basis of his decision. It is, of 
course, impossible for this Board to review findings of fact on such 


‚ materials, nor were they invited to do so, but it will be found 


that the real controversy narrows itself down to some two or three 
questions of principle, which have been discussed and decided in 
the Courts below. These questions would appear to be :— 


(т) On the true construction of the agreement, is the mort- 
gagor liable for compound interest since the mortgagee entered 
into possession of mortgaged premises ? 

(2) Is the mortgagee entitled to get from the mortgagor over 
and above the usufruct of the mortgaged property, the amount 
paid by him on account, of maintenance and enhanced Govern- 
ment revenue ? 

(3)Is the mortgagee entitled against the mortgagor to 
arrears oi rent due from tenants even where such arrears are 
statute-barred as against the tenants ? 

(4) Is the mortgagee entitled to credit forthe whole of the 
profits during the period when, in consequence of part payment, 
the whole debt was no longer due ? 

(5) Is the mortgagor entitled, on taking of the accounts, to 
interest on payment made by him in discharge of the principal ? 

Their Lordships will consider these points in their order :— 

First, as to compound interest. This turns upon the con- 
struction of clause 4 of the agreement. On this point their Lord 
ships agree with the reasoning and interpretation of the Judicial 
Commissioner. 
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Secondly, as to mainténance and enhanced revenue, even if 
the point as to maintenance is still open to the mortgagor, which 
is doubtful, their Lordships adopt the construction of the agtee- 
ment on those points in which both the Courts below concurred. 


Thirdly, as to statute-barred rent their Lordships agree that 
this point, as held by the Subordinate Judge, is met by the 
express language of the roth clause of the mortgage-deed. 

Points 4 and 5 were not taken by the mortgagor either before 
the Subordinate Judge or the Judicial Commissioner, and are 
not now open to the mortgagor; neither is there anything to be 
found in the agreement to support them. 

With regard to these “reasons” put by the mortgagee for 
his cross-appeal to His Majesty in Council, their Lordships 
adopt the conclusions and reasons of the Court below on Ist, 3rd 
and 4th of those “ reasons.” The second reason raises the ques- 
tion of compound interest, which has already been dealt with. 
The fifth is not open to the mortgagee; the fact that he 
abstained from taking it is made the subject of comment by the 
Commissioner. 

The result is, in the opinion of their Lordships, the appeal 
and cross-appeal all fail, and they will therefore humbly 
advise His Majesty that they should be dismissed. 


The costs of the appeal will be borne by the respective 
appellants. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Before Mr. Justice Benson and Mr. Justice Munro. 
The Madras Electric Tramways Co.. Appellants* 
(in appeal No. 3922-07 on 
v. the file of the Presidency 
Magsstrate’s Court, George- 
town, Madras.) 
The Madras Corporation “л .. Respondent 
Gn Do.) 
Madras Acts —City Muniipal Act ITI of 1904; t Soh. VI, Cl. 1—“ Propelled "— 
“ Trailer Cars.” 
Ref, О. No. 9 of 1907. 4th December, 1907. 
t Madras Act III of 1904, Schedule VI, Ol. 1.-—For every four-wheeled vehicle with 


springs drawn by two or more horses or propelled by electricity, gas, steam or any 
ether mechanical power : Ra. 15-0-0.—Eb. ] 


"4 
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Madras Tragler cars are vehicles with springa and are “ propelled” within the meaning 
Tramways Co. of the words as used in Sch VI of Madras Act III of 1904. 
The Madras Case stated at the request of the appellants under S. 176 
Corporation. of the Madras City Muncipal Act III of 1904 by the 2nd and ard 
Presidency Magistrates, George Town, Madras, in A. 5. No. 3922 
of 1907 presented against the decision of the Madras Corporation 
in the matter of the assessment for taxation of four trailer cars. 
The question in the case was whether trailer cars are “ pro- 
pelled by electricity ” within the meaning of the words in Cl. 
т of Schedue VI of Madras Act III of 1904. 


E.R. Osborne and Orr, David and Brightwell for appellants. 

P. R. Sundara Atyar for respondent. 

The Court delivered the following 

JUDGMENT :—We agree with the Magistrate that the 
trailer cars in question are liable to pay a tax of Rs. 15 each 
under Schedule VI of the Act (Madras Act Ш of 1904). They 
are vehicles with springs and we have no doubt that they are pro- 
pelled. “ Propelled” in this Schedule indicates that the vehicle 
must have the motive power within itself as contended by Mr. 
Osborne on behalf of the Tramway Company. 

` If that contention were admitted, it would exclude the 

leading tram car as well as the trailer, for the leading car does not 
itself generate the electricity or carry a store of it. It merely 
contains appliances by which the electricity carried along the 
wires from the generating station causes the car to move. 

We think that electricity is the power that makes all the 
cars move and that all are equally propelled by the electricity. 

The Municipality is entitled to costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Miller. 


Ponnayee Aa T .. Petitioner* 
v. 
Periya Mooppan vs .. A Coünter-Petitioner. 
Cr. P. C., S. 488—" May "— Disoretion. 
Ponnayee The useof ће word “may” in 8. 488, Or. P. О, shows thata Magistrate has & 
Paid discretion to decide in what cases the award of maintenance may properly be made, 
Мооррап, though the discretion must be exercised judicially and reasonably and not capri 


ciously. 





* Cr. В. C. No. 441 of 1907. Б February 1908. 
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Held also that the refusal to make an order for maintenance against the husband 
on the ground of the woman Пуш in adultery with а low-caste man, waf a proper 
exercise of the discretion vested in the magistrate. 

Case referred for the orders of the High Court under S. 438 of 
the Crtminal Procedure Code by the District Magistrate of Salem 
in Mis. C. 41 of 1907, dated rst November 1907. 


T. Subrahmanya Atyar for petitioner. 
T. Narasimha Atyangar for counter-petitioner. 


The Court made the following 


ORDER :—We are not prepared to say that the view taken 
by the Deputy Magistrate as to the construction of S. 488, 
Criminal Procedure Code, is wrong. We think that the use of the 
word “may” in that section as distinguished from “ shall” 
shows that the magistrate has a discretion to decide in what 
‚ cases the award of maintenance may properly be made. No 
dotfbt, the discretion must be exercised judicially and reasonably, 
not capriciously. This was the view taken by Benson J. in the 
case of Ganiafallt Afpalamma v. Gantafalls Yel/ayya.* 


In the present case the Deputy Magistrate did not refuse to 
award maintenance, because the petitioner was “living in 
adultery,” but because she had been guilty of adultery with a low 
caste man, which led to her expulsion from caste, and thus as we 
take it, rendered it, in effect, impossible for her to live with him 
without himself losing the society of his fellow caste-men. We are 
not prepared to say that in these circumstances the Deputy Magis- 
trate was wrong in refusing to award her maintenance, 





IN THE HIGH COURT OF JUDICATURE AT MA DRAS, 
Present :—Mr. Justice Wallis and Mr. Justice Sankaran Nair. 


Munisami Mudaliar i .. Appellant* 
7. (Plaintif). 
Subbarayar and others .. Respondents 
(Defendants). 


Trusts Act, S. 84—Scope of —Benami transfer ın fraud of oreditors—Fraud not 
carried out— Contract to sell by transferee with a third person— Plea of benami transfer 
by transferor — Extuppel. 1 

Where a person transfers property to another benamí in order to defeat creditors, 
and the purpose is not carried out, the transferor is not estopped from relying upon the 


* Ap. No 72 of 1904. 8th December 1907. 
1. (1897) I. L. R. 30 M. 470 ; F. B. 
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benami pature of the transaction 1n a suit for specific performance of а contract to sell 
entered intu by the transferee with a third person. 

[View of Benson J. in Yaramatih Krishnayya у. Chandra. Bapayya doubted ; 
Kearley v. Thompson 2 not followed ; Jadu Nath Poddar v. Rup Lal Paddar3 
distinguished. ] ry 

В. 84 of the Trusts Act sufficiently declares the'law and policy to be enforced by 
Courts in India. 


Appeal from the decree of the Subordinate Judge’s Court 
of Negapatam dated 26th Decem ber 1903 іп О. S. No. 9 of 1902. 

P. R. Sundara Atyar and Т. Narasimha Atyangar for 
appellant. 

Т. V. Seshagiri Atyar for respondents. 

The Court delivered the following 


JUDGMENTS :— Wallis J:—I agree with the conclusion 
atrived at on the evidence, by the Subordinate Judge, that the 
deed, Exhibit С executed by the 2nd defendant in favour of his 
son rst defendant, and of his other sony the deceased husband of 
the 3rd defendant, was a benami trausaction entered into with a 
view to defraud the creditors of the 2nd defendant, but it does not 
appear that any of the creditors was in fact defrauded, and under 
these circumstances the question before me is whether a suit for 
specific performance of a contract by the 1st defendant to sell the 
lands included in Ex. G to the plaintiff can be successfully resist- 
ed by the 2nd defendant so far as regards his share in the lands is 
concerned on the ground that Ex. G was а mere benami trans- 
action? If any creditor had been defrauded һе would, it is 
well settled, have been debarred from going behind Ex. G— 
Rangammal v. Venkalachari* and Уатан Krishnayya v. Chan- 
dru Bafayya—but where the fraud has not been carried into effect 
he is not so debarred according to the decision of Lord Кону 
М. R. in Symes v. Hughes? and of the Court of Appeal іп Zaylor 
v. Bowers.) Following these decisions, S. 84 of the Indian Trusts 
Act provides that where the owner of property transfers it to 
another for an illegal purpose, and such purpose is not carried into 
execution, the transferee must hold the property for the benefit of 
the transteror. In my opinion this section sufficiently declares the 
law and policy which ought to guide us in India and it is there- 
fore immaterial that subsequently to the passing, doubts have 





1. (1897) I. L. R. 20 M. 326. з. (1890)24 Q. B. D, 743, 
8, * (1906) I. L. В. 88 C. 967. 4. (1895) L L. В. 18 M. 878, 
b. (1870) L» B. 9 Eq. 475. 6. (1876) 1 Q. B. D. 391. 
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been expressed by the Court of Appeal іп Kearley v. 7; homson* as 
to the soundness of the rule of law embodied in the section. "This 
tule was recognised by Subrahmanya Atyar J. in Rangammal 
v. Venkatachari.? The provisions of S. 84 of the Indian Trusts 
Act are not referred to in the judgment of Benson J. in 
Yaramati Krishnayya v. Chandru Papayya? and in so far as that 
judgment lays down a stricter rule than is embodied in the sec- 
tion, Dam unable toagree with it That case, it should be fur- 
ther observed, was disposed of by Subrahmanya Atyar J., the other 
judge, on other grounds. The Indian decisions on this question 
have been reviewed in great detail in Yadu Nath Poddar v. Rup 
La Poddar* relied on for the appellant. It does not come within 
the rule, as there the illegal purpose had been carried into execu- 
tion and a decree-holder, it was found, had been cheated out of 
his just rights. The question argued in that case was whether in 
such chse the rule, which debars a plaintiff from obtaining relief 
on the ground of his own fraud, equally debars a defendant from 
pleading it in answer to a suit against him. ‘The answer which 
was in the affirmative does not affect the present question, and it 
is to be observed that the learned Chief Justice who delivered 
the judgment of the Court was ‘one of the judges who decided 
Goberdhan Singh у. Ritu Roy® in which the distinction between 
cases in which the fraud has or has not been carried into effect 
was recognised. For these reasons, І am of opinion that the ap- 
peal must be dismissed with costs. 
Sankaran Natr J:—I agree. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.:—Mr. Justice Wallis and Mr. Justice Munro. 


Peria Karuppan Е .. Appellant* 
v. (3rd Defendant.) 
Subramanian Chetti and others .. Respondents 
(Plaintif and Defts. 
т ѓо 4.) 


Landlord and texart—Notice—Tenant under usufruotuary mortgagee— Disolaimer 
in written statement—Fxtoprel, 
А denial of the landlord’s title for the firat time in the Written statement in an 


ejectment suit does not disentitle the tenant from pleading want of notice. 
* В, А, 181 of 1906. 18th February 1908. ` 
1. (1890) 24. 0. B. D. 742. 2. (1895) І. L. В. 18 M. 878. 
8, (1897) J. L. В. 20 M. 826, 4. (1896)I. L. B. 83 О, 907.- 


b. (1806) I. L. В. 38 C. 963, 


Munisami 
v. 
Subbarayar. 





Wallis J. 


Poria 
Karuppąn 
v. 
Subramanian. 
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A tenant of the ueufructuary mortgagee is entitled toa reasonable notice before 
ejestment by the mortgagor. 


Held also that a 15 days’ notice in the middle of the cultivation season was not a 


sufficient notice. 


е 
Second Appeal from the decree of the Subordinate Court 
of Madura East in A.S. No. 252 of 1904 presented against the 
decree of the Court of the District Munsif of Sivaganga in О. S. 
No. 260 of тоот. 


Р. К. Sundara Atyar and C. V. Ananthakrishna Atyar for 
appellant. 


T. Subrahmanya Atyar for respondent. 


P. R. Sundara Atyar :—Notice ought to expire with the 
year of the tenancy and ought to be a six months’ notice 
—Hemangins Chowdhrani ч. Sri Gobinda Chowdhury ;\ Kishori 
Mohan у. Nund Kumar.? In Annammal v. Venkataragava- 
chary? one month’s notice has been held insufficient. Without 


reasonable notice there is no valid termination of the tenancy. 


T. Subrahmanya Atyar :—The devial of the landlord’s title 
in the written statement dispenses with the necessity for notice: 
Kizhakkinyakath Abdulla Naha v. Motdin Kuttt* ; Chidambaram 
Рат v. Sabafathy* ; Mayavangart v. Nimint® ; Woodfall p. 387. 
Such a disclaimer may be taken as a proof of disclaimer earlier— 
Doede Grubb v. Grubb.” The cases against this view in Madras 
are cases where permanent tenancy was set up. 


P. R. Sundara Atyar—In Unhamma Devt v. Vatkunta Hegde! 
it is taken as settled law that the disclaimer ought to be before 
suit. To the same effect are Subba v. Nagappa? ; Abdulla Rowthen 
v. Subbarayar ; 1° Madavan v. Athi Nangatyar.!? "Тһе same is 
the view now held in Calcutta and Bombay — Prannath v. 
Madhu? ; Nizamuddin v.  Mumiazuddin!* ; Madan Mohan 





1. (1901) I. L, К. 29 О. 203. 2. (1897) I. L. R. 24 C. 729, 
3. (1902) 18 M. L. J. 187. 4. (1907) 17 M. L. J. 287. 
5. (1891)1 ML. J. 218. 6. (1864) 2 M. Н.О. R. 109, 
7. 10 В. апа в. о. 816. 8. (1898) I. І. К. 17 M. 218. 
9. (1889) I. L.' R. 12 M. 858. 10. (1878) L L. R, 2 M. 846 
11. (1891) I. L. В. 15 М, 138. 18. (1886) І. L. B. 18 O. 96. 


18. (1800) L L, R. 38 O. 185. 
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у. Rajab Ali? ; Vithu v. Dhonds.? Perla 


6 P 
The Court delivered the following DDR 


JUDGMENT :—We think the 3rd defendant as tenant of P"bramanian. 
the plaintiff, the usufructuary mortgagee, was entitled to reason- 
able notice before ejectment. In the present case the plaintiff 
gave only t5 days’ notice in December in the middle of the culti- 
vation season, which is clearly unreasonable. It was then argued 
for the respondents, that in this caseno notice was necessary, 
because in his written statement the 3rd defendant had denied 
the plaintiff's title as landlord, and so forfeited his tenancy. In 
support of this.contention a recent decision—Abdulla Naha v. 
Moidin Kutts3—was referred to. This decision is not in accordance 
with Unhamme Devi v. Vatkunta Hegde* where it is said to be 
settled law that the denial of title for the first time in the suit 
does not disentitle the tenant to notice for the reason that the 
plaintiff is bound to show that at the date of suit he had a com- 
plete'cause of action. We agree with this decision which is in 
accordance with the view taken in Bombay.and Calcutta—Vsthu 
v. Dhondi; ? Prannath Shaha v. Madhu Khulu;* Nizamuddin 
v Mamíasuddin*—and we are unable to follow the decision in 
Abdulla Naha v. Mohidin Kuiti. 

In the result, the decree of the District Judge must be set 
aside and the decree of the District Munsif must be restored with 
* costs in this and in the lower appellate Court. 





IN THE HIGH COURT OF JUDICATURE АТ MADRAS. 


Present :—Sir Charles Arnold White, Xt., Chief Justice, and 
Mr. Justice Wallis. 


Mani Bai, an infant by her next friend 





Rukmani Bai з y A ppellant* 
9. (Plaintif) 
Lodd Govind Doss un og Respondent 
(Defendant.) 
0. P. C, S. 880, para 2—Seourity for costs—Minor plaintiff— Practice. Mani Bal 
The words “such plaintiff" in the 3ud paragraph of S. 380, C. P. О, cannot be Lodd od 
construed as applying to an infant plaintiff's next friend. Dees. 
*О. 8. No 2 of 1907. 29th November 1907, 
1. (1900) І. L. R. 28 C. 228. 2. (1890) I. L. В. 15 В. 407. 
8. (1907) 17 M. L. J. 287. 4. (1898) І. L. R. 17 М, 218. к? 


5. (1886) I. Ir R, 18 C. 96. 6. (1900) Т. L. R. 28 0, 135. 
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In the cage of infant plaintiffs, unlegs the circumstances are exceptional, they 
cannet be required to give security for costs. 


Appeal from the order of Mr. Justice Boddam in О. S. No. 188 
of 1906. 4 e 


К. Narayama Rao, Venkatasubba Rao and Radhakrishna 
Atya for appellant. 


E. R. Osborne and Branson and Branson for respondent. 
The Court delivered the following 


JUDGMENT :—In this case an order has been made requir- 
ing the next friend of a female infant plaintiff to give security 
for the costs of the suit. It is not contended that the “order can 
be supported unless there is jurisdiction to make the order under 
S. 380 of the Code of Civil Procedure. We do not think the 
words “such plaintiff" in the second paragraph of the secti$n can 
be construed as applying to tbe infant plaintiff's next frsend, 
and there is no evidence in the present case that the plaintiff does 
not possess sufficient immoveable property within British India. 
Assuming, however, that the Court would have jurisdiction to 
make the order if satisfied that the next friend “ did not possess 
sufficient immoveable property, " we are of opinion that the order 
should not have been made in the present case. We agree with 


the decision in Bas Perebat v. Devjt Meghji that in the case of ° 


infant plaintiffs unless the circumstances are exceptional the 
English practice, under which au infant plaintiff could not be 
required to give security for costs, should be followed. We do 
not think the circumstances of the present case are of so excep- 
tional a character as to warrant the making of the order. 


We must accordingly set aside the order with costs here and 
in the Court of first instance. 





T 1. (1898) I. L. В. 28 B. 100. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. . 

Present :—Mr. Justice Miller and Mr. Justice Munro. 

Sellammal . $3 2nd Counter- 

‚ Petitioner* 

v. (214 Defendant). 

^  Velappa Naicker and others RN Petitioners 

- and rst Counter- 

Petitioner 

(Plaintiffs and ist Respt.) тсс шы 
C. P. C., 8s. 561, 590— Memorandum of objections эъ appeals from orders. вааай) 


A memorandum of objections will he in appeals from orders, 
Appeal from the order of the District Court of Coimbatore Naicker. 
dated oth April 1907 in Interocutory Application No. 156 of 1907 .-:.. 
in О. S. No. 9 of 1907. 
C. V. Anantakrishna Aiyar for P. R. Sundara Atyar for 


appellant. 
Р. S. Stvasmamt Atyar for respondent. 


The Court delivered the following 


JUDGMENT :—Having heard arguments on both sides 
we think that the appellant was not prejudiced by the refusal 
of the District Judge to accede to her request for adjournment. 
There is no reason to disturb the огде: for the appointment ofa 
receiver and we dismiss the appeal No. 177 with costs. 


As regards the memorandum of objections we think that 
S.590 of the Civil Procedure Code makes applicable the 
procedure of S 561 to appeals from orders and the memorandum 
of objections willlie—vide Kausalta v. Gulab Kuar.+ Objection 
is taken to the District Judge’s order allowing a maintenance 
allowance to the appellant. The appellant is not entitled to any 
allowance for her maintenance and the order must be set aside. 


The memorandum of objections is allowed with costs. 


- * А, A. О. No. 177 of 1907. 


16th November 1907. . 
1. (1899) I. L. R. 21 А. 297, NE 


* үт 
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IN IHE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Sankaran Nair. 


Manuel Louis Kunha .. Appellant* (Plaintif). 
D. 
Juana Coelho and others ..  Respéndents 
(Defendants 2 to 7). 
Manuel Louis Kunha .. Appellant* Defendant). 
v. 
Manuel Souza .. Respondent 
(Plaintif) . 
Lonis Kunha Will — Bequest with instructions—Instruotions not carried ow—Trvst dot, Ss, 5, 81, ' 
т. 883—8. 5, prowso— Trustee holding for the benefit of the legal representative — Estoppel.— 


Ooelho. Contract— Fraud. 
== Per Curiam :—1 any individual on his. death bed, or at any other time, 18 per- 
Tome Кара suaded by his har at law, or his next of kin, to abstain fiom making a will, or if the 
y game individual, having made a will, communicates the disposition to the person on 
Roues ` the face of the will benefitted by that disposition, but at the same time says to that 
individual that he has a purpose to answer which he has not expressed in the will, but 
which he relies on the disponee to carry into effect aud the disponee asse@ts to 16 
either expressly or by any mode of action which the disponee knows must give the 
testator the impression and belief that he fully aseents to the request, then the helr at 
law in the one case, and the dispones in the other will be converted into trustees 
simply on the ground that an mdividual shall not bo benefitted by his own personal 

" fraud. 
The proviso to B. 5 of the Trusts Act makes the English law appiicable to India. 


Per Wallis J. :—The law 18 the same 10 India аз ın England ın this matter. 8.81 
of the Trusts Act has no application to the matter. 

Per Curiam :—Where a legatee with secret instructionsto carry out some trust 
claims as un.versal legatee without disclosing the trust suppressing the instructions 
given by the testator, with the evident intention of retaining the estate himself, letters 
of admunistrati.n cannot be granted to him even on the view that he has some benefi- 
cial interest in the estate, as the same will only enable him to commit fraud. 

Per Sankaran Naw J.—8. 81 of the Trusts Act applies even 1f the testator intend- 

.ing to dispose of the beneficial interest to others leaves his estate tothe devisee. The 
words ‘intended to dispose of the benefical interest therein" in S. 81 have reference 
to the disposal of the beneficial interest by tiansfer or will. Differences between the 
English and the Indian Law pointed out. 

In the English Law, evidence ів admissible only to prove a trust but not to prove 
that the legal estate alone passed. In the Indian Law, evidence 1s admissible to prove 
that the legal estate alone passed to the person named in the will. In India whenever it 
can be proved that the devisee was only intended to be a ti пьќее, he holds the property 
only for the benefit of the testator's legal representative, but in England he holds it for 
himself except 1n the case of communication of testator's эрез and consequent fraud 
on his part, or admission by him on his part that he holds only as a trustee 


Obiter :— Under the Indian Trusts Act, the beneficiary has no estate or interest ım 
the subject-matcer of the trust. He has only a right to proceed against the trustee. 











* *5 А, 72 ot 1906 and B. А, 229 of 1906. 28th January 1908 
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Per Sankaran Nair J. (Walhs J. dissentrente)—S, 187 of the Succession Act is no Louis Kunbs 
bar to a «uit by а beneficiary against а legatee entitled to letters of administration for Ns 
enforcement of a trust created by the testator by virtue of some seciet instructions not Coelho. 
embodied in the will. Louis Копра 


Рег Sankaran Ха J. —Though the title as an administrator does not vest ın the , т, 
sdministratde until the grant of the letters, yet when the letters of Administration are Souxa. 
granted, they 1elate back to the testator's death and all acts done by a party who 
afterwards becomes administrator for the benefit of the estate or to fulfil the wishes of 
the testator are valid and binding on the estate. Au éceoulor ae son tort or universal 
legatee cannot plead his omismon to take out letters of administration 1n a suit brought 
by а beneficiary to enforce the trusts which he 1s bound to discharge. 

Per Wallis J..—A legacy cannot be recovered without administration of the 
testator's estate, and a swt by а beneficiary for the enforcement of a trust cannot be 
maintained ın the absence of a giant of letters of administration. 

Appeal and Second Appeal from the decrees of the District 
Judge of South Canara in О. S. No. a of 1905 and A. 5. No. 238 
of 1905 respectively. 


Both the appealand the second appeal relate to the same 
matter, viz, the will of Rev. A. J. Coelho, a Roman Catholic 
priest. The appeal was against the decree of the District Judge 
of South Canara dismissing the application of the plaintiff, M. L. 
Cunha, as universal legatee for letters of administiation with the 
will annexed, which had been registered as a suit on a caveat 
being entered by thenextof kin. The second appeal was against 
the decree of the same Court allowing the claim of the plaintiff 
in that suit (respondent in S. A. 22, for а sum of money which 
he alleged the каат had directed the defendant (M. L. Cunha, 
appellant in S. A. m) to pay out of the outstandings due to the 
estate, and which the defendant, subsequent to the testator's death, 
had also undertaken to pay with interest. 


P. К. Sundara Atyar and B. Sstarama Rao for appellant. 
K. Narayana Rao for 3rd respondent. 


Р. R. Sundara Atyar for appellant :—Before a trust can be 
fastened upon a legacy, there must be clear proof of an intention 
tocreate a trust. Evidence of mere floating inteutions will not do. 

The question is whether on the facts it could be inferred that the 
testator intended to do a final yurts#c act. There is no proof of 
any intention to create a trust at the date of the will. His 
expressed intentions as spoken to by one witness are opposed to 
the intentions as spoken to by another, and opposed to the actual 
undisputed dispositions made by the testator himself. Thelawas  . 
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Louis Kanha to secret trusts in England is laid down in Walgrave v.:Tebbs? ; 


v. 


Coelho. 


McGormtc v. Grogan? ; Jones v. Badley? ; Rowbotham v. Dunnett ; 
Sidegreaves v. Brewer® y Boyes v. Carritt* ; Scott v. Prli-Rioers" ; 


Lous Konba Jp bom v. Andrew. Fraud is the basis of the trust. Unless 


v. 
Bouza. 


the instructions are communicated and accepted by ће fegatee as 
a binding trust, no trust can be engrafted on the legacy (4.) 
Again this rule asto secret trusts ought not to be applied to 
India. S. 50 of the Succession Act is imperative asto the mode 
in which a wil is to be executed; S. 57 as to revocation. 
Balaktshen Das v. Legge? ; Kurri Veera Reddi v. Kurri Bags 
Redd:!9 deprecate going behind statutes with a view to relieve 
against fraud—Cf. observations in Walgrave v. Tebós.| Even 
supposing there was a valid trust created, some beneficial 
interest was reserved to the plaintiff ; therefore, he is entitled to 
letters of administration. Letters of administration may be grant- 
ed to residuary legatees in trust. The Court cannot refuse letters 
of administration. Cf. S. 85, Probate and Administration Act. 
If no trust is validly created, the plaintiff takes the beneficial 
interest— Walgrave v. Tebbs*; Burney ч. Macdonald? ;. Moss v. 
Cooper.+* It is only where the legatee disclaimed all beneficial 
interest that he has been declared a trustee for the next of kin— 
Boyes v. Carrsi#. Mere declaration of intention by the testator 
would not cut down the interest of the legatee— Walgrave v. 
Tebbs? ; Stdegreaves v. Brewer ; Rowbotham v. Dunnett.t In facthe 
is an executor by implication—S. 182 Succession Act—Hormusji 
Navroji у. Bat Dhanbhatjt?; Monmohini v. Bungachandra.? + 
Then the Court ought to grant letters of administration. 


K. Narayana Rao for respondent :—Even if secret trust is not 
proved or accepted, evidence as to it proves that the testator had 
no intention to give the legatee a beneficial interest— Kal: Charan 
Ghosal v. Ram Chandra Mandal.t* "The trustee having disclaim- 
ed the trust, letters of administration ought not to be given to 
him. There is no reason why in india the English law as to 
secret trusts ought not to apply. See also S. 81 df the Trusts Act, 


1. (1855) 2 К. & J. 813; 69 Е. B. 800. Я. (1869) І.В. 4 Н.І, 82 

8. (1868) 8 Ch. Ap. 862. 4. ERO D. 430. 

b. (1880) 15 Ch. D 594. 6. (1884) 26 Ch. D. 581. 

7. (1902) 1 Ch. 408. 8. (1900) 1 Ch. 937. 

9. (1899) I. L. В. 22 A. 149 (P. О.) 10. (1906) I. L. R. 29 М. 886. (F.B). 

11. (1845) 15 Sim, 6 ; 60 E. B. 518 12, (1861) 1 J. & Н. 352 ; 70 E. R. 788, 
18 (1887) I. L. Б. 12 B.164. 08) I. I. R. 81 C. 867 


(19 
я 15. (1908) 1. L. B 80 Ò. 788, 
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Р. R. Sundara Atyar:—S. 81 has no application at all to 
cases like this. It applies only to cases where the testator had по 
intention to give the beneficial interest to the legatee at the time 
һе made the will on the face of it. It does not apply to cases of sub- 
sequent declarations of intention contra. Again, you can‘look to at- 
tendant circumstances, but not to declarations of intention when 
that intention is not expressed in the manner required by law or is 
contrary to the declaration made according to law—S. A. 229 
of 1906. S. 187, Indian Succession Act, is a bar to this suit— 
Gordhandas v. Bat Ramcoover?; Kumar Chandra Kishore v. 
Prosanna Kumar.” There was no issue besides as to trust. The 
Judge has treated it as an oral legacy. 

К. Narayana Rao:—S. 187 is no bar because the suit 
is not based on the will. It is based upon the promise. [Wallis]. 
—What is the consideration for the promise ?] It is based upon 
the trust. 

The Court delivered the following 


JUDGMENTS :— Wallis J :—This is an appeal from the 
judgment of the District Judge of South Canara dismissing the 
appellant's petition for grant of letters of administration of the 
estate of Revd. A. J. Coelho, a Roman Catholic priest, with the 
will annexed by which the petitioner was made residuary legatee. 
A caveat was put in by one of the next-of-kin alleging in effect 
that the testator had bequeathed the estate to the petitioner 
subject to certain instructions as to how the property should be 
disposed of and that the petitioner had fraudulently suppressed 
the private instructions left by the testator in order to claim the 
estate for himself. The second issue raised was, whether the 
bequest was really intended for religious and charitable purposes 
and the fourth, whether the will had become uncertain and in- 
capable of execution by reason of the plaintiff having suppressed 
the private instructions, if any, given him by the testator. The 
fifth issue was, whether the will had become null and void on the 
abave grounds and the sixth to what relief is the plaintiff entitled. 
On these issues the District Judge has found that the will did 
not really express the intentions of the testator as the plaintiff 
undertook to dispose of the property in other ways explained to 
him by the testator. This finding is contested in appeal, but is, 
in my opinion, borne out by the evidence. ‘The plaintiff was the 
only witness on his own side and his evidence is unsatisfactory 


І (1901) 1. L. E. 26 B. 267. 2. (1906) 10 О. W. М. 864. 





Louis Kunha 
v 


Coelho. 





Lonis Kunha 
v. 
Souza. 
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Louis Kunha and in some important matters isat variance with the evidence 


v. 


Coelho. 


previously given by him in a suit relating to the same matter. 
On the other hand І see no reason for refusing to accept the 


Louis Kunb& evidence given by the two witnesses for the defence, the Revd. M. 


т. 
Souza. 


Walls, J. 


P. Collaco, another priest, and S В. Mascarenhas who is&ranslator 
to the District Court and had been educated and started in life 
by the deceased. According to the last witness the decision of 
the testator to leave his money to some one with private instru- 
ctions as to how it was to be disposed of was arrived at after the 
decision of the High Court against the legality of bequests for 
Masses. This was Colgan v. Adminisirator-General of Madras’, 
decided in March 1892. The will in the plaintiff's favour is dated 
the 8th October 1894 and the testator died on the 7th February 
rgor The petition for letters of administration which has 
become the plaint in this suit was not filed until the r1th October 
1904 after a suit had been filed against the plaintiff to compel him 
to give effect to the alleged secret trusts of the will Although 
the defence evidence points to the plaintiff having been in- 
formed from the first of the intention of the testator in making 
this will in his favour, yet there is no direct evidence that he was 
so informed. But assuming that he was not so informed at the 
time when the will was executed, there is evidence that he was 
informed subsequently during the lifetime of the testator and that 
his conduct was such as to lead the testator to believe that he was 
prepared to carry out the instructions communicated to him by the 
testator. The Revd. M. P. Collaco who attested the will states 
that he was aware from ‘the first of the testator’s intention that 
the property should be disposed of according to his instructions, 
and that in August 1895 when the testator was ill the plaintiff 
told the witness that the instructions had not been completed— 
this shows that he was then aware ofthe testator's intentions— 
and that the witness in the plaintiff’s presence took certain in- 
structions and made a memorandum of them in his note-book, 
Exhibit ZZ, but did nothing further as Mascarenhas, the defence 
second witness, arrived and the matter was left in his hands. 
Mascarenhas says that he spoke to the plaintiff about these in- 
structions, that subsequently at the testator’s request he took down 
his instructions in Canarese and communicated them to the 
plaintiff who was put in possession of the written instructions. 
: 1. (1892) I. L. B. 16 М. 434. 





- 
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In this state of the evidence the rule of English Law is clear. Louis Kunha 
To borrow the language of Lord Westbury in McCormtc v. Gro- US 
gan:—''If an individual on his death-bed, or at any other time, | 
is persuaded by his heir-at-law, or his next-of-kin, to abstain from Louis, кане 
making a'will, or if the same individual, having madea will, Р 
communicates the disposition to the person on the face of the 
will benefitted by that disposition, bu. at the same time says to 
that individual that he has a purpose to answer which he has 
not expressed in the will, but which he relies on the disponee to 
carry into effect and the disponee assents to it either expressly or 
by any mode of action which the disponee knows must give the 
testator the imptession and belief that he fully assents to the 
request, then undoubtedly the heir-at-law in the one case and the 
disponee in the other will be converted into trustees simply on the 
ground that an individual shall not be benefitted by his own per- 
sonal graud.” As explained in the same judgment a Court of 
Equjty in order to prevent the Statute of Wills from being made 
an instrument of fraud does not indeed set aside the statute b t 
fastens on the individua] who gets a title under it and imposes on 
him a personal obligation because he is seeking to apply the sta- 
tute as an instrument for accomplishing a fraud. The important 
question we have to decide is whetherthisrule of equity is appli- 
cable in India. There is no direct authority, and in the only case 
in which it was raised so far as I know, Кай Charan (Ghosal v. 
Ramchendra Mandal,? it was unnecessary to decide it. It has 
been contended for the appellant that it is not applicable, and 
the decisions in Balktshen Das v. W.F Legge? and in Kurri 
Veerareddi у. Kurri Bafiredd:i* have been relied on, In the 
former of these cases it was held by the Privy Council that 
oral evidence was inadmissible to show that the parties to a 
deed of sale really intended to create a mortgage, as the case 
must be governed by S. 92 of the Indian Evidence Act and 
not by the cases decided by the Courts of Equity in England 
which have no application to thelaw of India as laid down in 
Acts of the Indian Legislature. The law of trusts in India is 
regulated by the provisions of the Indian Trusts Act, 1882, and 
the case now before us must, no doubt, be determined with 
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reference to the provisions of that enactment. On behalf of the 
respondents who are the next-of-kin it has been argued that the 
provisions of S. 8: apply. That section provides that when 
the owner of property transfers or bequeaths it and it cannot be 
inferred consistently with the attendant circumstances that he 
intended to dispose of the beneficial interest, the legatee must 
hold the property tor the benefit of the legal representative of the 
testator. If this section applied, the Indian legislature would 
have departed by the English rules of equity and created a. 
resulting trust in the circumstances of the present case instead of 
enforcing the trusts accepted by the legatee in so far as they are 
for lawful purposes on the principles explained by Lord Westbury 
in the passage above cited and in numerous other cases. Iam, 
however, of opinion that the present case does not come within 
the provisions of S. 81, and, on the other hand, Ithink that 
elsewhere in the Act we have statutory authority for applying the 
principles laid down in the English cases. S. 5 which provides 
that no trust is valid unless declared in the manner therein 
provided is subject to the proviso that the rules therein con- 
tained do not apply where they would operate so as to effectuate 
а fraud. Tnis is exactly the principle upon which the English 
cases have been decided and warrants the Courts in this 
country in imposing upon an heir or a beneficiary under a 
will who has induced the deceased not to make a will or not 
torevoke a will already made by assurances that he would 
carry out the instructions given him in trust for the carrying 
out of such instructions. Otherwise the provisions of S. 5 
would operate so as to effectuate a fraud. 'That this was 
intended to be the efféct of the proviso is further shown by 
the fact that in Chapter IX the Act provides for the case in 
which instructions accepted by the legatee are unlawful and 
therefore cannot be enforced, but it would be inequitable to allow 
the legatee to enjoy the beneficial interest by creating in such 
case a resulting trust in favour of th- testator's legal respesenta- 
tive. See S. 85 which provides that where during the testator’s 
life-time the legatee agrees with him to apply the property for an 
unlawful purpose the legatee must hold the property for the bene- 
fit of the testator’s legal representative. The section also 
provides that where property is bequeathed and the revocation of 
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the bequest is prevented by coercion, the legatee must hold the Lonis Kunhs 
v. 


property for the benefit of the testator’s legal representative., Coelho. 
It is, in my opinion, obvious that the case of the legatee pre- tonis gunha 
venting revocation by undertaking to carry out the lawful instruc- v. 
Sousa. 


tions ofthe testator was considered by the framers of the Act TOES 
to have been dealt with elsewhere in the Act, that is to say, Wallis, J. 
under the proviso to S. 5 which permits of such instructions 
being enforced as a trust, and as a further application of the same 
principles I should say that if the testator failed to give any 
instructions or such instructions could not be ascertained, the 
beneficiary would be compelled to hold for the benefit of his legal 
representatives. І may say further that if cases such as the pre- 
sent come within the proviso to S. 5 which embodies the 
English equitable rule, it follows that they cannot come within 
S. 81, and even ifthere were no such proviso, I do not think 
the language of S. 81 would cover them. 

„ For the appellant itis argued that even on this view ofthe 

law he is entitled to administration because the testator's instruc- 
tions as spoken to by the defence witnesses shew that the testator 
intended him to benefit to some extent. Even if this is so his 
conduct in denying the instructions and taking possession of the 
whole estate for his own benefit has been such as to make it im- 
proper to grant him administration, and on this ground, I think, 
his appeal must be dismissed. 
. We, of course, decide nothing as to the right of other persons 
claiming to be entitled to apply for a grant of letters of admini- 
stration, or as toa suit for administration of the estate by the 
Court itself. In theresult, the appeal is dismissed with costs. 


Sankaran Nair J. :—' This is an appeal from the decree of the 
District Judge of South Canara dismissing an application under 
the Indian Succession Act for letters of administration. 


The Rev. A. J. Coelho, Vicar of the Church of Buntwal, by 
his will, Exhibit Z, dated the 8th of October 1894, gave all his 
property, moveable and immoveable, to the petitioner-appellant, 
Manuel Louis Kunha, Sexton of that Church “to have them, pos- 
sess and enjoy as his own things..” After the testator’s death on 
the 7th February 1901, Louis Kunha applied, on the 11th October 
1904, for letters of administration with the will annexed as the 
sole legatee under the will, the executors being dead. . 
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This application was opposed by the brother and nephew of 
the testator. 


They stated by their answer that the testator's desire was to 
leave the bulk of his property to the Church, but as he feared 
a will leaving property to the Church for Masses for his soul 
taight be declared invalid, he left all to the plaintiff Louis Kunha, 
with private instructions giving pecuniary legacies to certain 
parties and the bulk of the property to the Church. 

The Judge has found that there is clear and definite evidence 
that while the testator intended something for the legatee and 
certain other persons he intended the bulk for the Church and 
that these private instructions left by the testator have been sup- 
pressed by the appellant. Не held accordingly that the will is 
null and void and incapable of execution and therefore rejected 
the appellant’s claim. 


The appellant’s pleader contends the evidence does not Sup- 
port the conclusions of the lower Court. 


Father Collaco, now Vicar of Cordel Church, formerly Assist- 
ant priest at Buntwal under the testator and an attesting witness 
deposes that the testator was under the impression that a bequest 
to the Church for saying Masses would be invalid and, therefore, 
was anxious to leave the property to some person who would 
carry out his instructions ; that the testator even thought of 
making his will in favour of this witness but abandoned that idea 
on account of the contingency of his transfer and finally executed" 
the will in favour of the appellant. The witness himself made 
notes of these instructions which were given some time after, in 
the presence of the appellant in his diary, a copy of which was for- 
warded to the Bishop on the testator’s death. The second witness, 
Mascarenhas, translator of the District Court also deposes that he 
wrote a will for the deceased in Canarese leaving to the Church 
all his property, and out of the interest thereof Masses were to be 
said for his own soul, and doubting the legality of that will, after ' 
a decision of the Madras High Court, he executed this will in 
favour of the appellant, leaving private instructions in the hand- 
writing of this witness in Canarese as to how the property was to 
be disposed of. This paper was with the appellant. These 
instructions according to the witness were also communicated to 
the executor, Father Patrao, who was the biother-in-law of this 
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witness. І see no reason to distrust the evidence of these witnesses Louis Kunha 


whom the Judge has believed. It is pointed out that the notice of 
the first witness and the instructions given to the second witness,so 
far as he is able to remember them,do not agree in many respects, 
and thaf the witnesses are interested as valuable property isleft to 
the Church and a darkhast land to the second witness. These reasons 
are not of sufficient weight for rejecting their evidence. The 
probability is, asthe Judge has pointed out, in favour of its truth. 
According to this evidence the bulk of the property was left to 
the Church. What the appellant wasto get is not clear. The first 
witness states it was to be Rs. 500. The second witness states that 
a thousand rupees and a house and compound were left to him 
according to the written instructions. 'The house and compound 
were afterwards given tothe Church, and, in lieu thereof, the 
legacy to the appellant was increased to two thousand and 
another thousand was given to his son-in-law. 


* This is the extent of the appellant’s interest in the property 
of the testator according to the secret instructions which he has 
suppressed. 


By S. so of the Indian Succession Act all wills must be signed 
by the testator or by some person in his presence, and by his 
direction, and attested by at least two witnesses in the presence 
of the testator. If any other document then actually written is 
referred to as expressing any part of the testator's intentions, it 
, may be treated as a part of the will. 

It is quite clear, therefore, that these instructions cannnot be 
treated as a part of the will. There-is no trust therefore by a will, 
not is there а t by а non-testamentary-instrument, as it is not, 
and cannot be,contended that these instructions declared any trust 
so as to place the subject-matter beyond the control of the testator 
and deprive him of his ownership. Nor can it be successfully 
contended that these instructions engrafted a trust upon the legal 
estate already well devised by Exhibit / as the will operated only 
after death and the instruttions in writing must have already 
passed—if they created a trust—the interest intended to be convey- 
ed thereby though not necessarily an immediate interest in 
possession. 

To defeat the appellant’s claim under the will, the respon- 
dents, however, rely upon the rule of law that the Court will eforce 
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Louis Kunha a trust when the testator leaves the estate to the devisee on his 
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undettaking to carry out the intentions of the testator and also 
upon S. 81 of the Trusts Act. 

'The rule of English law relied upon may be briefly stated 
thus. If the heir or legal representative of a person combetent to 
make his will undertakes to carry into effect his wishes that may 
be communicated to him and on the faith of that undertaking 
that person did not dispose of his property by will, then the Court 
will compel the heir or legal representative to carry into effect all 
such instructions that may have been given to him. So again, if 
a legatee promises the testator that upon the testator’s leaving 
the property to him by a regular will, he will carry out al] such 
wishes as are confided to him by the testator and relying upon 
that promise the testator makes a will in his favour or if having 
made a will a person at any time before his death communicates 
the disposition to the legatee and states to him that he has not 
expressed in the will all his intentions which he confides to,the 
legatee and that he depends on the legatee to carry them into 
effect and the legatee either expressly assents to it or by his 
silence от conduct leads the testator to believe that he will abide 
by the instructions so communicated to him then the legatee will 
be treated as a trustee and he will be compelled to carry out the 
instructions confided to him. The reason is that but for such 
assent, express or implied, the testator would not probably have 
left the property to him, or the will, if made, might have been 
revoked. It would be fraud on his part not to give effect to the 
testator's intentions, and no man shall be benefited by his own 
personal fraud, and if the Statute of Frauds or the Statuteof 
Wills gives him the title the Court, fasteus upon hisconscience a 
personal obligation to carry into effect the wishes of the testator 
confided to him — see Wallgrave v. Telós *; Mc Cormick v. Grogan? 
In re Boyes: Boyes v. Carrits’; Fones v, Badley,*; In ve Pitt Rivers- 
Scott v. Pitt Rivers * ; In re Maddock; Llewelyn v. Washington." 


Thus the jurisdiction of the Court is founded upon fraud and 
the Court interferes to prevent the perpetration of fraud. The pro- 
perty is not affected except by reason of the personal obligation 
binding on the devisee. If there is no personal obligation or fraud, 


I т ыты сыншы, M NE ш УУ ыы 
L (1855) 2 К. & J. 318. 2, (1869) 41, В. Н. L. 82 at 88. 
Be (1855) 26 Oh. D. 581. 4. (1868) 3 Ob. p.p. 362, 


'5. (1909) 1 Ch, 408. 6, (1903) a Ch. 330. 


PART VL]  : THE MADRAS LAW JOURNAL REPORTS. 169 


then there is no trust. Therefore ‘‘if he renounces, or disclaims, ог 
dies in the lifetime of the testatot, the persons claiming under the 
memorandum can take nothing against the heir-at-law or next-of- 
kin or residuary devisee or legatee. "—Cozens Hardy L. ). іп In 
re Madd&k, Llewelyn v. Washington." 


Thus the instructions are not treated or enforced asa part of 
the will. The instructions after acceptance create an obligation 
on the devisee and confer title on the beneficiaries dekors the will. 
Lord Westbury said in Cullen v. Attorney-General for Ireland : * 
‘© Where there is a secret trust or where there is a trost created by 
a personal confidence reposed by a testator in any individual, the 
breach of which confidence would amount to а fraud, the title of 
the party claiming under the secret trust or claiming by virtue of 
that personal confidence, is a title dehors the will, and which 
cannot be correctly termed testamentary.” See also / re Maddock. 
Liewélyn v. Washington. For thisireason a test is pointed out 
by Isord Cairns iu Fones v Badley? to consider the case as un- 
affected by the Statute of Wills. 'Thus the trust, ifany, iu the 
case before us not being created by any instrument of a téstamen- 
tary character is unaffected by the provisions of the Indian 
Succession Act. 


In England S. 7 of the Statute of Frauds declares that 
a trust must be proved by a will or be manifested and proved 
by some writing signed by the author of the trust or else the trust 
shall be void. Resulting and constructive trusts are exempted 
from the operation of this section by S. 8. The trust in question 
is not proved by'a will or writing signed asrequired. But the 
English Judges got out of the difficulty by deciding that even an 
Act of Parliament shall not beused as an instrument of "fraud. 
This is undoubtedly taking а bold step to compel justice to be 
done, and though it is a sound rule of law that when a statute is 
enacted to prevent fraud it shall not be used to cover the .per- 
petration of fraud, unless by express words or necessary implica- 
tionithe Courts are restrained from interference, it can hardly Ње 
doubted that if this doctrine had not been already enforced in.adong 
and uniform course of decisions it is not likely that it would now 
be-accepted and enforced in courts of law. 


1. (1902) 2 Oh. 220. 2. (1866) 1. Н. IL. at p. 198. 
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Has the principle then been accepted in India, or are we now 
to apply it in the case before us? 


The trust, if any, in such cases is treated as an exception to 
the rule that parol trusts cannot be declared upon an estate 
devised by a will, and is not a resulting or constructive trustin 
English law. So we may disregard for the present Chapter IX 
of the Trusts Act which deals with such trusts. The definition 
of the word ‘trust’ also excludes such trusts. But such defini- 
tion, in my opinion, clearly includesthis case. The obligation 
arises out of a confidence reposed in and accepted by the appel- 
lant, the owner of the property, for the benefit of himself partly and 
of the persons to whom he has undertaken to deliver certain pro- 
perties or pay various sums of money. 


S. 5 of the Trusts Act, corresponding to S. 7 of the 
Statute of Frauds, similarly enacts that no trust in relation to 
immoveable property is valid unless declared by a willorin writing 
signed by the author of the trust. The same rule applies to 
moveable property unless the ownership is transferred to the 
trustee. The exception (S. 8 of the Statute of Frauds) in 
favour of resulting and constructive frauds is unnecessary in the 
Indian Act as the definition of the word ‘trust’ excludes them 
and they are fully dealt with separately in ChapterIX. It will 
be noticed that trusts in cases of fraud, as the one before us, are 
not'in terms exempted from the operation of the seventh section 
though the English Courts, as I have already stated, treat them 
as an exception. But in the Indian Trusts Act there isa proviso 
to S. 5 to the effect that these rules as to the validity of a 
trust “ do not apply where they would operate so as to effectuate a 
fraud.” This is the ground on which English Courts have 
introduced the exception and created by reason of the devisee's 
fraud what wasa purely moral into a legal obligation. This 
proviso, therefore, to my mind places it beyond doubt that the 
Indian Legislature deliberately adopted the rule laid down by 
English decisions. Mr. Whitley Stokes who drew the bill which 
became the Trust Act is of the same opinion. In his  Anglo- 
Indian Codes” he states “ these rules do not apply where they 
would operate so as to effectuate a fraud, as, for example, where 
a father having power to bequeath certain land is induced not to 
make a will of that land by the promise of his heir-presumptive 
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that he will provide thereout for his relatives " and cites Sellack 
v. Harris * and other cases cited by Lewin, 8th Edition, page 
6 which declare the English law as above explained or in other 
words the proviso was intended to preserve the rule of English 
law. Thé provisions of the Statute of Frauds as to trust were in 
force in the Presidency towns and there can be little doubt that 
the decisions of the English Courts on those sections must have 
been followed by the Indian Courts, and when-they were repealed 
by the Indian Trust Act there would have been some indication 
in the Act to alter the law as then understood if that had been 
the intention, but we find words which, to my mind, are clear the 
other way and certainly do not favour the inference oí any depar- 
ture from the law as then understood. A careful consideration of 
the various sections in Chapter IX of the Act, as will be shown 
when I consider the operation of S. 8r of the Act also strongly 
confirms this view. Any change in that direction is unlikely 
as the Indian Courts are Courts of equity and good conscience. 
Under the Indian Trusts Act the beneficiary has no estate 
or interest in the subject-matter of the trust. Не has only a 
right to proceed against the trustee and the parties are more 
easily brought, therefore, under the jurisdiction of an Equity 
Court. ^ 


I have discussed the question at some length on account of 
the hesitation expressed by the learned Judges of the High Court 
in Кай Charan Ghosal v. Ram Chendra Mandal*, and I have no 
hesitation in coming to the conclusion that the law in India in this 
respect is the same as in England and that trusts as proved by the 
oral evidence are valid. The appellant is, therefore, only a trustee 
for the persons named by the testator as beneficiaries. 


If Iam right in this view, then S. 8r of the Trusts Act which 
relates to resulting trusts and gives the property to the heir of 
the testator has obviously no application. But if such is not the 
law in India, or if fraud is not proved so asto bring the case within 
that rule, the question arises whether the appellant is entitled to 
keep the property or he js only a trustee for the testator's legal 
representatives. Where the will declares the trust, where it is 
lawful (S. 85) the law is clear. Where the will itself shows 
that the devisee is only a trustee though there is no beneficial 
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interest created by the will it isa case of resulting trust (S. 83.) 
Doés it make any difference then that it is by extrinsic evi- 
dence that it is proved that the devisee is only intended to be a 
trustee and no beneficial interest is created by the will when such 
extrinsic evidence is permitted by law? S. 81 of the Trusts 
Act runs thus — “ Where the owner of the property transfers or 
bequeaths it and it cannot be inferred consistently with the attendant 
circumstances that he intended to dispose of the beneficial interest 
therein, the transferee or legatee must hold such property for the 
benefit of the owner or legal representative." This clearly permits 
proof of the attendant circumstances to show that the testator did 
not intend to dispose of the beneficial interest, 'going further, I 
think, than the English law which allows only evidence of the 
trust to be given when the gift is made in absolute terms or when 
the will may even state that the gift 1s not by way of ¢rus?. But 
once the evidence is admitted and it is proved that the deyisee is 
only a trustee the law seems to be clear. The general rule is that 
when a transferee or devisee has only the legal estate and is ‘made 
out only to be a trustee he takes no beneficial interest in the 
property.The Lord Chancellor after finding that the bequest in the 
case before him was one on trust said in Briggs v. Penny :—* If so, 
that is sufficient to-exclude Miss Penny from taking-the beneficial 
interest. Such views and wishes may be left unexplained, such 
trust be left undeclared, but still in such case it is clear a trust 
was intended and that is sufficient to exclude the legatee from a 
beneficial interest. Once establish that a trust was intended, and 
the legatee cannot take beneficially. If a testator gives upon 
trust, though he never adds а syllable to denote the objects of 
that trust, or though he declares the trust in such a way as not 
to exhaust the property or though he declares it imperfectly or 
though the trusts are illegal, still in all these cases, as is well 
known, the legatee is excluded and the next-of-kin take."—Ariggs 
v. Penny.’ 

Similarly, under Act II of 1882 where there is a valid bequest 
to any person of the beneficial interest the trustee of course holds 
it for his benefit, or where any property is bequeathed upon trust 
and no trust is declared or the trust is incapable of execution or 
executed without exhausting trust property (S. 83) or where it is 
for, an illegal purpose or there is an agreement to apply it to an 
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unlawful purpose (S. 85) or where the revocation of the bequest is 
prevented by coercion the devisee must hold it in trust for'the 
benefit of the testator’s legal representatives. The omission of the 
case of the testator not revoking his will on account of fraud is 
only due fo the fact, that it has been already provided for, as I 
have pointed out by S. 50. It would be in harmony with 
these provisions to hold that where the testator intends only the 
legal estate to be conveyed to the devisee though such intention 
is not expressd therein, then under S. 81 he takes no beneficial 
interest therein. According to the illustration to S. 83, the will 
itself must show that the devisee is onlya trustee; 5.81 applies 
where the attendant circumstances prove it. 


But it is suggested that S. 81i does not apply where 
it is the intention of the testator to pass the beneficial interest in 
the property to certain other persons though not by the transfer 
or devise in question. Ifthe testator has іп law disposed of the 
beneficial interest, if the transferee is only а benamidar, then no 
question arises, as the appellant would be a trustee for that 
beneficiary. Even if the testator intending to dispose of the 
beneficial interest to others leaves his estate to the devisee, Iam 
of opinion that the section applies. As pointedout by Mr. Whitley 
Stokes in his notes to these sections they are generally intended 
to reproduce the English law except in one instance, see S. 83 
illustration (c). The illustrations even are taken from the decided 
cases given in Lewin on Trusts. The ruleof EnglishLaw is 
quite clear. The only question to be considered is “ whether 
the grantee, devisee orlegatee was intended to take the legal 
estate merely.” бее Lewin Chapter IX, S. I, 8 I, p. 150. The 
judgment of the Lord Chancellor, already referred to, also makes it 
clear. It seems also reasonable. When we have to consider the 
rights of a transferee or devisee, the question is what are the rights 
conveyed to bim, and the fact that certain rights are intended by 
the transferor to be conveyed to other personsis only useful to 
show his intention not to convey such rights under this transfer. 
The grantor's intention to convey the beneficial interest subse- 
quently to somebody else cannot avail the appellant. 


In one respect this is,undoubtedly,a departure from the English 
law. As I have already stated, where secret instructions are left 
by the testator asthout being communicated to the deviseé iu 
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Lows Kunha circumstances that would raise а presumption of fraud then 
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according to English law the devisee takes it absolutely, whereas 
if my construction of the section is right, the legal representative 
would take it. But this argument loses much of its force when 
we consider that when such instructions simply showethat the 
testator gave the devisee the legal'estate only and not the 
beneficial interest without showing anything else, then this section 
clearly gives the estate tothe legal representative though the 
English law in that case also would give it to the devisee. A 
deviation from that law was made when the section admitted 
proof of the attendant circumstances and placed a bequest on the 
same footing asa transfer, where it will be presumed in some 
cases, say in the absence of consideration, that the transferee held 
in trust for the transferor. It has also to be noticed that the ap- 
pellant’s case involves a wide departure from the English law 
when communication of the testator’s wishes to the dpvisee 
and consequent fraud on his part is proved. Even according to 
thatlaw where the devisee admits that he is onlv a trustee though 
the will is absolute in its terms and it clearly appears that the 
testator’s intention was to dispose of the beneficial interst in favour 
of certain persons which intention could not be carried into effect 
on account of the failure of the testator to communicate it in his 
lifetime to the devisee, it has been held that there is a resulting 
trust and thenext-of-kin, not the devisee, takes the estate. ‘Thus 
in In re Boys, Boyes у. Carrit) the testator as here left the entire 
property by his will to Carrit but it appeared clearly from the 
evidence that he was to have only the legal estate and the testator 
intended to dispose of the beneficial interest in favour of a certain 
lady and child. ‘That trust failed, but as Carrit admitted that he 
was only a trustee he was held to bea trustee for the next-of-kin 
of the testator and not entitled to take the property himself. This 
appears to me to be precisely the effect of S. 8r. The only 
difference is as to the mode of proof. What in England can be 
proved only by the admission of the party is allowed to be proved 
by this section by other evidence. In England, as already stated, 
evidence appears to be admissible only to prove a trust but not to 
prove that the legal estate alone passed, though the law recognizes 
the principle that where the legal estate alone passes the devisee, as 
already stated, must hold only as trustee. 
* 1. (1884) 26 Oh. D. 581, 





PART VI.] THE MADRAS LAW JOURNAL REPORTS. 175 


In principle it seems difficult to find any reason for giving the 
property absolutely to the devisee who was really intended«only 
to be a trustee and not to the legal representative of the testator. 
The danger in allowing extrinsic evidence cannot be a reason, as 
it is -admitted that S. 8r clearly permits it for certain purposes. 
Nor is this a revocation of the will any more than it isin the case 
of the other resulting or constructive trusts. "The will is good and 
vests the legal estate in the devisee. 


I am, therefore, of opinion that the words “ intended to 
dispose of the beneficial interest therein? in S. 8r have reference 
to the disposal of the beneficial interest by the transfer or 
wil. For these reasons I hold that the appellant is only a trus- 
tee for the legal representatives if there are no trusts to be exe- 
cuted or for the beneficiaries if there are trusts. 


Further I agree with Cozens Hardy L. J. in In re Maddock, 
Liewtlyn v. Washington? in holding that the case is опе of 
contsact aud estoppel The appellant agreed for consideration 
with the deceased to dispose of the properties according to his 
wishes communicated to him, and the representatives of the 
deceased, who are respondents before us, are entitled to contend 
that the plaintiff should be given possession of the estate only on 
his undertaking to carry out its terms and that he is estopped 
from claiming the estate unconditionally as the testator abstain- 
ed from revoking his will by his representation. 


The appellant has, therefore, not proved his right to adminis- 
tration as universallegatee. In appealit is contended before us 
that as а trustee or as legatee, having a beneficial interest though 
not to the extent claimed, letters of administration ought to be 
granted to him. If he had claimed in that capacity and disclosed 
the trusts he might have been entitled to it. But when he claims 
as universal legatee, and suppresses the secret instructions given by 
the testator without stating what they are, with the evident intention 
of retaining the estate himself, it is clear that the letters of admini- 
stration would enable him to commit fraud and ought not there- 
fore to be granted. The case is entirely different where the 
will itself declares the trust, or where on the face of the will itis 
apparent that the appellant is only a trustee For these reasons, 
I would dismiss the appeal with costs. 


1. (1902) 2 Oh. 380. ° 
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Judgment in S. A. 229 of 1906. 


‘Wallis J:—It follows from our decision ір A. S. No. 
72 of 1906 that the plaintiffin this case can only be entitled 
to succeed by virtue of a trust imposed upon the defendant 
as legatee under the will by reason of his having undértaken to 
carry out the testator's instructions in the plaintiff's favour, and 
so induced him not to alter his will. The plaintff therefore claims 
through the defendant, the legatee named inthe will, but under 
S. 187 of the Indian Succession Act uo right as legatee can 
be established without a grant of probate or letters of administra- 
tion. Soin England a legacy cannot be recovered without ad- 
ministration of the testator’s estate, and there cannot be adminis- 
ration without a personal representative before the Court—Rowsel] 
v. Morris. There has been no grant of probate or letters of ad- 
ministration in this case and, in my opinion, the plaintiffs suit 
therefore fails. The appeal, in my opinion, should be allowed, the 
decree reversed and the suit dismissed with costs throughout. 
As my learned brother differs, the appeal must be dismissed 
with costs. 


Sankaran Ма? J:—For the reasons above given, I would 
dismiss this second appeal also with costs. 


The plaintiff is one of the persons to whom, Louis Kunha, 
who is the defendant, appellant in this appeal has been directed 
by the instructions given to him by the deceased to pay ascertain 
stim of money for which he has now been sued. It is found by 
the lower Courts that the appellant has been paying interest 
to the plaintiff for the amount that has to be paid to him. 


I am unable to accept the contention urged on behalf of the 
appellant that S. 187 of the Indian Succesion Act is a bar 
to the claim. The suit is not brought to establish the plaintiffs 
claim as legatee. The legacy, #.¢., the entire property of the 
deceased vested in the defendant on the death of the testator, Ss. 
91-106. The law, I have already held, makes him a trustee to 
carry out the instructions he has received. The suit is therefore 
by a beneficiary to enforce the trust so far as he is concerned. Nor 
does he seek to establish ‘any right’ of the defendant under S. 
187. A suit to enforce the defendant's obligation or liability can 








1. (1878) L. B. 17 Eq. 90 
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scarcely be called an attempt to establish the defendant's “ right.” 
As universal legatee the defendant will get letters of administra- 
tion when he discloses the trusts and undertakes to carry out the 
terms of the trust, and he cannot be allowed to set up his own 
fraud in «ої taking out letters of administration to defeat the 
claims of the beneficiaries. Itis true no right of action accrues 
to the defendant until he has obtained letters of administration— 
S. 187, But though his title does not come into existence until 
the grant of administration, when granted,it relates back to the 
time of the death of the testator and it is only the intermediate 
acts “ tending to the diminution or damage of the intestate ” that 
are not binding. Where the act is done by a party who afterwards 
becomes administrator for the benefit of the estate or to fulfil the 
wishes of the testator, the relation back subsists and the act is 
valid. 

Futher the defendant is in possession of the substantial 
portion, if not the entire property of the testator. Не is clearly 
an executor de son fort (S. 265) and as he is both an executor 
de son for and the universal legatee, he has all the liabilities 
that belong to the character of executor and universal legatee in 
this case and cannot therefore plead that he has not obtained 
letters of administration. 


As neither the plaintiff nor any other beneficiary is entitled 
to obtain letters of administration and no other person is inte- 
rested in administering the estate and carrying out the trusts, 
it would seem, if this suit is dismissed, that the beneficiaries 
have rights without any remedy. 


In the case of this plaintiff, an additional ground is urged 
that there is a contract between the parties. But it is then 
necessary to consider whether а request will be implied in fact or 
in law on the part of the defendant to make the bequest of the 
legal estate or the pecuniary legacy by the testator to him a 
consideration under the Indian Contract Act for the promise 
made by the defendant to the plaintiff. It is unnecessary to con- 
sider this in the view I take of the other questions. 


I would dismiss the second appeal with costs. 


This second appeal is dismissed under S, 575 of the Civil 
Procedure Code, with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present: Sir Charles Arnold White, КЛ, Chief Justice, and 
Mr. Justice Miller. 


Rama Odayan & others se Appellants* 
(Defendénts.) 

v. 
Subramania Aiyar “> Кезропдепї 
(Plaintif.) 


Torts— Obstruction of water supply—Ryotwari landholder—Guverament and 
Ryotwari landhoiders, relation between— Damage— Proof— Onus— Highl of suit—Tort 
—Violatson of legal gt 

A violation of а legal right committed knowingly is a causp of action, and it 
18 а violation of legal right to interfere with contractual relations recognised by law, if 
there be no sufficient justification for the interference. [ ©штт v. Leatham1 followed.] 

An interference by defendants (land-holders) with plaintiffs right ав ryotwari 
landholder to the supply of water from a Government channel for the irrigation of his 
lands gives rise to a cause of action against the defendants—whether the рашын a right 
be contractual o: piopnetary ; and the plaintiff is entitled to an injunction respective 
of the question of damage if the interference amounted to а total deprivation te the 
plaintiff of his water supply. 

Per Chief Justice :—Semble :— Damage may have to be proved if the result of the 

obstruction had been merely to diminish the supply of water to plaintiff. 

Semble:—It may well be that if Government had blocked up the chaunel, the 
plaintiff would have no cause of action against them if the Government had made other 
provision tu supply the plaintiff with water sufficient to meet his accustomed require- 
ments. \ 


Even if damage 18 not to be presumed, ın this case the onus ison the defendants 
who wrongfully ihterfere with the plaintiff's mght to prove that there was no damage. 


Per Willer J:—Though there must be some damage to support an action for the 
infringement of the plaintiff's right, 1t 18 enough to show that the act complamed of 
was done in such а way as to be likely to damage the plaintiff, though proof of specific 
dumage be not given. If the effect of the defendants’ act was to drive the plaintiff to 
geek в ргесагіопв water supply, dependent оп the good will of others, the Court will be 
justified in inferring damage. á 

Second Appeal from the decree of the District Coun of Tanjore 
in A. S. No 448 of 1904, presented against the decree of the Court 
of the District Munsif of Mayavaram in О. S. No. 355 of 1902. 

Т. V. Seshagirs Atyar aud К. Kwuppuswami Asyar for 
appellants. 

The Acting Advocate-General, (P. S. Stvaswami Atyar), 
V. Krishnaswami Aiyor and Т. S. Rajagopala Atyar for respondent, 








* B. A. 819 of 1905. 38rd January 1908, 
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The Court delivered the following Rama 
JUDGMENTS :—The Chief Fustice:—The facts of thisease, 088781 
as admitted or found, are stated in the judgment of my learned PNE 


iyer. 
brother, which I have had the advantage of reading. , Obief Justice. 


It seêms to me that whether we regard the relations between 
the plaintiff and Government, with reference to the supply of water 
as contractual, the view taken in CA:nnappa Mudalsar v. Stkka 
Natkan,* or whether we regard the plaintiff's right to the water of 
the channel as a proprietary right appurtenant to the ownership of 
the land—in either view, I think the injunction which has been 
granted сап be sustained without any express finding that actual 
damage has been suffered by the plaintiff. 


Assuming therights of the plaintiff as against the Government 
to be contractual, I do not think it is necessary in order to uphold 
the injunction which has been granted to pray in aid the principle 
of the decisions in Temperton v. Russell? and Quinn ч. Leatham.? 
In fatt, I doubt whether the principle of these decisions has any appli- 
cation to the present case. This is not a case of inducing a man to 
break his contract witha third party. No question of combination 
—the fact there are more defendantsthan one does not show com- 
bination—or of conspiracy to injure arises. ІҒап act has been 
done by the defendants, which deprives the plaintiff of the enjoy- 
ment of a contractual right—assuming the right to be contractual- 
I think, subject to the question of damage to the plaintiff, which 
I will deal with later, the plaintiff has aright of action against 
the defendants. 

In his judgment in Quinn v. Leatham? Lord Macnaghten, in 
discussing Lumley v. Gye* said (page 510). “Speaking for myself, 
I have no hesitation in saying that I think the decision was right, 
not on the ground of malicious intention—that was not, І think, 
the gist of the action—but on the ground that a violation of a 
legal right committed knowingly is a cause of action, and that it 
is a violation of legal right to interfere with contractual relations 
recognised by law if there be no. sufficient justification for the 
interference.” І take it, Lord Macnaghten assumed that the 
violation ofthelegal right caused damage to the party whose 
right.had been violated. 


І. (1900) 1.1. R. 24 M. 86. 2. (1898) I. 9. В, 715. . 
à. (1901) А. O., 495. 4. (1853) 2. E. & B„ 216. 
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The question of course remains, assuming the plaintiff's rights 
as against Government to be contractual what is the contract ? 
The contract, it апу, іѕ a contract on the part of Government to 
continue such supply as is sufficient for the accustomed require- 
ments of the ryotwari land-holder (see Sankaravadtvelu*Ptllat v. 
Secretary of State for India In Council). It may well be that if 
Government had blocked up the channelin question the plaintiff 
would have no cause of action against them if they could show 
that they had made other provision to supply, him with water 
sufficient to meet his accustomed requirements. But I do not 
think this defence is open to the defendants. Even if it were, 
they have not attempted to set itup. They havé not sought to 
justify their act on any grouna of law in the view that the chan- 
nel which they blocked up was the channel which had been 
irrigating the plaintiff’s lands. "The case was fought in the lower 
Courts solely on the question whether the plaintiffs dands 
had in fact been irrigated by the channel which the defendgnts 
blocked up. 

I think the defendants act was in violation of the plaintiff's 
right, and applying the law as enunciated by Lord Macnaghten in 
the passage I have cited I think the plaintiff has a right of action 
against the defendants, if,as the result of their act, he has 
sustained damage. Itis true there is no express finding as to 
damage and though there is a general allegation of injury, no 
damages are claimed in the suit. But I think the plaintiff is 
entitled to the injunction without any express finding,as to damage. 
It might have been otherwise if the result of the defendants act 
had merely been to diminish the supply of water which the plain- 
tiff had been accustomed to receive. But here the channel has 
been blocked at its source, and as the result of the defendants’ act 
the plaintiff has been deprived of the supply of allthe water which 
he has been accustomed to receive by means of this channel. 
Even if, in such a case, damage is not to be presumed, seeing that 
the defendants have violated what is, against them, at any rate а 
prima facie right in the plaintiff, I think it was for them to show 
that no damage was sustained by the plaintiff, and they have not 
attempted to do this. 

In the view that the plaintiff had a proprietary right in the 
water of the channel in question as appurtenant to the ownership 

CE 1. (1904). L R. 28 M. 72 at p. 74. 
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of the land it could not be contended that the act ofthe defendants 
did not amount to an infringement of that right. In this view afso, 
I think, the plaintiff, for the reasons І have stated, is entitled to an 
injunction without an express finding as to damage. 


I think the injunction was cightly granted and I would 
dismiss this second appeal with costs. 


Ме J.:—The material facts of the case as presented to 
us and as found by the District Judge are the following :—The 
defendants, mirasidars of Perambur village, irrigate the lands of 
that village which are classed as “ wet", from the Perambur 
channel, ап irrigation channel constructed before the paimash by 
the Government of the day for the purpose of conducting water 
to the village of Perambur. The plaintiff isa ryot of Edakudi, 
holding land near the Perambur channelat a point above the 
Perambur village. The District Judge finds, as a fact, and we 
accepé the finding, that this land is watered from a small channel, 
the Kandiamadai Kanni which was in existence at the paimash, 
and is led from the southern bank of the Perambur channel. We 
must, on these facts, take it that the plaintiff's irrigation of his 
land for at leas! 60 years from the Perambur channel without 
interference by the Government is proved. The defendants blocked 
up the entrance of the Kandiamadai Kanni by an obstruction 
placed in the bank of the Perambur channel and so deprived 
the plaintiff of the use of the water of that channel. The District 
Judge has restrained them by injunction from repeating the 
obstruction. 


It does not seem that any question was argued in the lower 
Court as to the right of the plaintiff to obtain a decree if the 
facts are found as they have been found. The controversy was as 
to the existence or non-existence of the Kandiamadai channel as 
a paimash channel, and it seems to have been assumed, in spite of 
the second issue, that the plaintiff would be entitled to a decree if 
the existence of the channel were established. 


Here it is contended for the appellants that even on the facts 
found the plaintiff is not entitled toa decree; the argument is 
that the supply of water for irrigation is made by the Govern- 
ment to е ryot on the footing of contract and if the defendants 
obstruct the plaintiff'ssupply they can be made liable, if at all, only 
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on proof of actual damage (of which, it is contended, there is here 
no proof) as for procuring a breach of contract. For the plaintiff, 
on the other hand, it is argued that his right to the water of the 
channel is a right of property appurtenant to his occupation of his 
land, and that any interference with it by the defendants renders 
them liable to be restrained by injunction. Mr. Seshagiri Atyar 
did not suggest that we ought not to apply to India the principles 
of law (apart from any question of conspiracy) enunciated by the 
House of Lords in Qutnunv. Leafhem! aud by the decisions in 
other cases in England ; and if we do so, and I know no reason 
why we should not do so, there is no doubt that in the present 
case the plaintiff has a cause of action if he has Deen injured by 
the act of the defendants. If their act has injured him, the defend- 
ants have injured him without just cause or excuse ; for they have 
not suggested any justification ; they contented themselves with 
denying.the existence of the channel and consequentiy апу 
obstruction by themselves ; and the act by which the injugy has 
been inflicted is without doubt a wrongfulact, the blocking up of 
a channel which the defendants had no right to block up and 
which the plaintiff had by his contract with the Government— 
that is the assumption—a right to have kept open. This was 
practically conceded by Mr. Seshagiri Aiyar and the question is 
therefore simply whether the plaintiff has shown that he has suf- 
fered any injury. The Advocate-General pointed to evidence 
which, if believed, might prove damage, but what is found by 
the lower appellate Court is that the whole Kandiamadai Kanri 
was blocked up, and that if while the channel was so blocked the 
plaintiff was able to obtain water from the Edakudi channel that 
was by leave and license of the Edakudi mirasidars, who might 
atany time revoke the license and leave the plaintiff without 
water. This finding isarrived at in the course of a discussion of 
the District Munsifs finding that the plaintiffcustomarily watered 
bis crops from Edakudi channel, and not on a consideration of any 
question of damage, for no issue was framed upon that question, 
nor does it seem to have been presented to the Court in argu- 
ment. Damage generally was alleged in the plaint (paragraph 9) 
though not estimated in money, ana was denied in the defendant's 
written statement, but no decision has been given on the question, 


-r 
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If damage is proved the injunction granted by the District Ваша Odyan 


Judge may be sustained as the appropriate remedy to prevent the 
repetition of the injury. It was the remedy adopted in Ramachandra 
v. Narayanasami.! І have had some doubt whether we can decide 
this question of damage or no damage without obtaining a further 
finding from the District Judge, but having had an opportunity of 
reading the judgment just delivered by the learned Chief Justice, 
I am able to agree with him that it will not be necessary to send 
back the case. The whole of the plaintiff's water-supply being cut 
off by the defendants, it seems to follow, as a matter of necessary 
infererice, that the plaintiff must have been damaged: if he had to 
be at the troubte of providing himself with a new source of supply, 
that is damage, or at any rate oughtto be so considered, unless 
the defendants can show that it was not. Such damage may not be 
easily estimated in money, but it is actual damage none the less. I 
may refer to the cases of Exchange Telegraph Company v. Gregory 
& Co.? in which three injunctions were granted, of which one 
restrained the defendant from “ continuing to induce any sub- 
scriber of the plaintiffsto supply the defendant with the said 
information (the information was information supplied by the 
Stock Exchange Committee to the plaintiffs and by them to their 
subscribers) in breach of his contract with the plaintiffs? In 
considering the propriety of this injunction Lord Æsker М. В. 
made the following observation :—'* It is said that plaintiffs have 
not been injured ; but what the defendant has done must have 
injured them * * * Though I think there must be some 
damage to support an action for the infringement of the plaintiffs! 
common law right, it is enough to show that the act complained 
of was done in such а way as to be likely to damagethe plaintiffs, 
though proof of specific damage be not given;” and Kay L. J. 
says : “І agree that the gist of the action would be damage ; but 
ifa judge or jury could properly infer from the acts complained 
of that those acts must result in damage to the plaintiffs, that 
is enough.” 

In the present case, on the finding that the effect of the 
defendants’ act was to drive the plaintiff to seek a precarious 
water-supply, dependent on the good will of the Edakudi 
mirasidars, we ought to hold that that act must have damaged 
the plaintiff. 

І. (1892) I. І, В. 16 M. 333. 2. (1896)1Q. B 147. 
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I concur, therefore, in dismissing the second appeal with 
costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
er Present:— Sir Arnold White, АУ, Chief Justice,eand Mr. 


a Pleader., Justice Miller. 
In rea Pleader .. Petttioner* 
Legal Practitivners Act, S. 14—Prufessional misoondwot—Transfer of the oase io 
the Court to which the presiding offoer was transferred, bad—Jurrsdiction to issue 
warrant or summons on failure of pleader to appear—Use of bad language to Court by а 
pleader suitor-—No professional misconduct. 


A charge under 8. 14 of the Legal Practitioners Act must be dealt with by the 
presiding officer of the Court wherein the charge is made and there is no provision of 
law authorizing the transfer of the case to the file of the Conrt to which the officer 
who presided over the Court in which the charge was originally made has been 
transferred subsequently. It is not competent to a subordinate Court charging а 
pleader with professional misconduct under 5. 14 of the Legal Prachtonem Aot 
to issue either a summons or а warrant against the pleader, if he fails to "appear 
m answer to а charge under the section. "he penalty for non-appearance in agswer 
to the charge is that а report may be made without the pleader being heard in by © 


own defence. E 

^ ‘The use of language by a pleader, such as that the magistrate had acted “ mali- 
ciously, vexatiously and with a vindictive spirit’? іп a written statement attached 
to a warrant issued against himself, though improper to the last degree, does 
not amount to “ fraudulent or grossly improper conduct ın the discharge of his profes- 
sional duty," the same being used only ın the ploader's capacity us suitor and not asa 


pleader. 

Application to annul the charges framed against the petitioner 
under S. 14 of the Legal Practitioners Act or to set aside the order 
of the District Magistrate of Tanjore dated in D. Dis. No. 832/M. 
of 1907 transferring the case from the file of the Sub-Division 
Magistrate of Tanjore to that of the Sub-Division Magistrate of 
Kumbaconum and to transfer the case against the petitioner from 
the file of the Sub-Division Magistrate, Kumbaconum, to that 
of any other Court of competent jurisdiction, ifan enquiry into 
the charges be deemed desirable or expedient. 


T. Subramanta Atyar for the petitioner. 
The Public Prosecutor (E. B. Powell) contra. 
The Court delivered the following 


JUDGMENT :— In this case two charges have been preferred 
against a Pleader under S. 14 of the Legal Practitioners Act. 





*Cr. М. Р. No. 271 of 1907, 13th December 1907, - 
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The first charge alleged professional misconduct against him in 
connection with the alteration of the date іп a certain petition 
which was presented to the Sub-Magistrate of Tiruvadi and which 


came before Mr. Jackson on appeal when-he was the Joint Magis- 
trate ofthe Tanjore Division. Before the date named in the 
charge as the day on which the charge would be taken into consi- 
deration, Mr. Jackson ceased to be the Joint Magistrate of the 
Tanjore Division and became the Joint Magistrate of the Kum- 
baconam Division. 

The District Magistrate made an order transferring the charge 
to the Joint Magistrate of the Kumbaconam Division on the 
ground that he had dealt with the matter iu the first instance. 


S. 14 of the Legal Practitioners Act provides that, if any 
Pleader practising in any Subordinate Court is chaiged in such 
Court with professional misconduct, the presiding officer shall 
senď him a copy ofthe charge and a notice that, ona day 
named, the charge will be taken into consideration. It further 
provides that on that day the presidiny officer shall receive and 
record all evidence produced in support of the charge, and if he 
finds the charge established, shall report to the High Court. We 
think that under the section the charge must be dealt with by the 
presiding officer of the Court in which the pleader was charged. 
Mr. Jackson is no longer the presiding officer of that Court, and 
there is no provision of law under which the case can now be 
transferred to him by the District Magistrate. We must accord- 
ingly set aside the order of transfer and direct that this charge be 
dealt with by the presiding officer of the Sub-Divisional Magis- 
trate’s Court at Tanjore. 

The second charge against the pleader, with regard to which 
the facts are not in dispute, was in connection with a written 
statement attached to a warrant which had been issued by Mr. 
Jackson as Joint Magistrate of Kumbaconum for the arrest of the 
pleader. The statement alleged that Mr. Jackson in issuing the 
warrant had acted “ maliciously, vexatiously, and with a vindic- 
tive spirit " against the pleader. 

The warrant was issued after the pleader had failed to appear 
toa sumimons which had been previously issued with reference to 
the first charge. The Public Prosecutor has been unable to call 
our attention to any provision of law, and we know of none," which 
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would authorize the issue of either a summons or a warrant 
against a pleader who fails to appear in answer to a charge pre- 
ferred against him under S. 14 of the Legal Practitioners Act. 
Under tlie Act, if the presiding officer finds the charge proved he 
reports to the High Court and the penalty to which the pleader is 
subject 15 that provided by the Act, v:z, suspension or dismissal 
by the High Court. The penalty for not appearing in answer to 
the charge is that a report may be made without the pleader 
being heard in his own defence. 

As regards the question whether the use of the language to 
which we have referred amounts to ‘fraudulent or grossly improper 
conduct in the discharge of his professional duty, we are of 
opinion that it does not. ‘The language was no doubt to the last 
degree improper, but when the pleader used it he was not 
discharging his professional duty. He used it not in his capacity 
as a pleader, but asa party against whom a warrant had been 
issued. 

In Znre Wallace, the Privy Council held that the writing of a 
letter to a Judge by a Barrister and Attorney which, having regard 
to the terms of the letter, amounted to contempt of Court, was not 
* professional misconduct," since the letter was written in the 
Attorney's capacity as a suitor in respect to a supposed grievance 
as a suitor and having no connection with his professional charac- 
ter or anything done by him professionally. The principle of 
this decision of the Privy Council was acted on by this Court in 
In The Matter of A First Grade Pleader.? 

As, in our opinion, the admitted facts on which the second 
charge was based do not constitute “ grossly improper conduct in 


-discharge of professional duty " within the meaning of the 


section, we must annul the charge. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


, Present :—Sir Charles Arnold White, АЛ, Chief Justice, and 
Mr. Justice Miller. 


Subramanya Tevan and others .. Appellants * 
v. (Defendants го 7.) 
Arunachala Tevan and another .. Respondents 
(Plaintiff and 8th 
Defendant.) 


* В. A. 818 of 1905, 11th December 1907 
1.* (1866) L. R. 1. P. О, 288, 2. (1900) I. L. R. 24 M. 17. 
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Pronote— Right of Suit—Payee impleaded as dcferdan', 

A person other than the payee of a pronote has по right of suit thereon, evhether 
the pronote is one negotiable or non-negotiable. The fact that the payee ів impleaded 
as defendant cannot alter the principle. 

[Rananuja Ayyangur v. Sadagopa Ayvangar 1 and Subba Narayana Vathiyar v. 
Rawaswafta Aiyar 3 followed.] 

Second Appeal from the decree of the Subordinate Judge’s 
Court of Tuticorin in A. S. No. 154 of 1904 presented against 
the decree of the Court of the District Munsif of Srivilliputtur in 
О. 5. No. 489 of 1903. i 

T. Маза Азуағ for appellants. 

G. Krishnaswamt Atyar for respondents 

The Court delivered the following 

JUDGMENT: —In Ramanuja Ayyangar v. ‘Sadagopa Ayyan- 
gar * it was held that under the Negotiable Instruments Act the 
only person entitled to sue on a promissory note was the payee or 
the holder. The decision in this case was expressly approved by 
the Full Bench in Subba Narayana Vathtyar v. Ramaswami 
Atyar.* The attention of the lower appellate Court was not 
called to Ramanuja Ayyangar у. Sadagopa Ayyangar. " On the 
authority of this case, we must hold that the plaintiff, not being 
the payee named in the note, was not entitled to sue. 

The note sued on in the present case is not a negotiable 
instrument under the definition contained in S. 13 of the 
Negotiable Instruments Act, whereas it would appear that the 
note sued on in Ramanuja Atyyangar v. Sadagofa Ayyangar * 
was a negotiable instrument. But the fact that the instrument is 
not negotiable, in our view, makes no difference as regards the 
question before us. S. 78 draws no distinction between nego- 
tiable and non-negotiable instruments. 

We do not think that the present case can be distinguished 
from the cases to which we have referred by reason of the fact 
that the payee named in the note was made one of the defendants 
in the suit. 

On the authority of the cases to which we have referred we 
must allow the appeal and restore the decree of the Munsif dis- 
missing the suit with costs. In the circumstances we direct that 
the parties shall bear their own costs in this Court and in the 
lower appellate Court. 








1. (1904) L L. B. 28 M. 205. 2. (1906) I. L. R. 80 M. 88. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present :— Mr. Justice Benson and Mr. Justice Miller. 


Nimmakayala Padmanabhadu and another.. Appellants * 


v. (Platgti fs.) 
Nookala Rajappa and others .. Respondents 
(Defendants.) 


Pleader and olient— Party not entitled to raise points not pressed by the Vakil in 
the lower Court. 

A party cannot be allowed to raise a contention not pressed by the Vakil in the 
lower Oourt. 


Appeals from the decree of the Subordinate Judge’s Court of 
Cocanada іп О. S. No 41 of rgor. 

C. Madhavan Nair and M. Kungunnt Nasr for appellants, 

Т. V. Seshagiri Atyar and Т. V. Muthukrishna Atyar for 
respondents. 


The Court delivered the following 


JUDGMENT :— The defendants who are the appellants in 
Appeal Suit No. 173 rely on Exhibit 4 as sufficient to show that 
the plaintiffs are not the reversionersof Chinna Venkanna ; but, as 
this document was signed by the rst plaintiff when a minor, and 
under the influence of the rst defendant, we are not prepared to 
hold it sufficient to nullify the evidence set forth by the Subordi- 
nate Judge which proves that the plaintiffs are in fact the 
reversioners. 


The appellantsin A. S. No. 171 are the plaintiffs, and they 
contend that the Subordinate Judge was wrong in finding that the 
lands in Pedagodavalli were not in the possession of Lachmidevi 
and alienated by her to the rst defendant. 

It is not open to the plaintiffs now to raise this contention 
as their Vakil before the Subordinate Judge did not press their 
claims to these lands—Raja Bommadevara Venkatanarasimha 
Майи v. Raja Bommadevara Bhashyakarlu Natdu. We think 
that the plaintiffs have failed to prove their contention in regard 
to these lands. 


In the result, we dismiss both the appeals with costs. 











*A. Nes, 171 and 173 of 1903. 17th February 1908. 
А 1. (1902) 39 L A. р. 79; 8. О.; І. L Н, 25 М. 369. 


€ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Sir Charles Arnold White, КУ, Chief Justice and 
Mr. Justice Miller. 


Angappa Chetty and another ..  Appellants* 
(6th and 8th 

Counter- 

v. Pettttoners). 

G. Nanjappa Row and others .. Respondents 
me (Petitsoners). 


C. P. C, S. 351—Insolcenoy, declaration of —Unfair prefererce— Act of bad 
Jaith "—“ Payment.’ 

Assignments of actionable claims are “ dispositions of property" withiu the 
meaning of S. 351, C. P. C. 

If a man on the eve of bankiuptcy makes a payment to a particular creditor, the 
presumption immediately arlses that he makes that payment with tho dominant view of 
giving & preference to that creditor over his other creditois. There is по need for any 
evidence that the view was expressed in so many words by the bankrupt. It isa 
presumption which would arise from the transaction. 

It 18 sufficient to constitute an unfair preference if the preference i: the substantial, 
effectual or dominant view of the debtor, though not the sole view. 

A preference might be an unfair preference even though the payment might never 
have beon made but for pressure, if it was also the fact that the payment would never 
have been made but for the desire to prefer in the sense that the desire was thedominant 
view of the debtor. 


Held also that ın the circumstances of the case there was no unfair preference. 
Appeal from the order of the District Court of Coimbatore, 

` in Insolvent Petition No. 1 of 1905. : 

C. Sankaran Nair and Т. R. Ramachandra Atyar for 
appellants. 

A. S. Cowdell instructed by Orr, David and Brightwell for 
respondents. 

The Court delivered the following 

JUDGMENTS :—The Chief Fustice :— This is an appeal by 
creditors against an order made under S. 351 of the Code of Civil 
Procedure, declaring the respondents insolvents and appointing a 
Receiver. Anything like a satisfactory administration of the 
insolvency provisions of the Code is always a matter of difficulty, 
and in this particular case the difficulty is increased by the facts 
being somewhat complicated and the evidence being incomplete. 
For the purposes of the questions raised in this appeal, so far as 








* А, А. С. 16 of 1906, 28th November 1906, 
+ 
I . 
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Angappa they can be gathered from the evidence before this Court, the facts 
Chetty  may’be briefly stated as follows : Тһе respondents are planters 
Жышай and were the owners of two estates known as the Tudor Valley 
Row. Estate and the Bakely Coffee Estate. On July 20th, 1887 the 
Chief Justice, respondents mortgaged the Tudor Valley Estate to Mr. Gore 
Langton for Rs. 25,000 and a further advance of Rs. 10,000 was: 
afterwards made. On March 231d, 1891, the respondents agreed 
to sell the Tudor Valley Estate to Rangiah Goundan for 
Rs. 77,500 of which Rs. 25,000 was to be appropriated in dis- 
charge of Mr. Gore Langton’s mortgage. This agreement fëm- 
sulted in protracted and costly litigation between Rangiah 
Goundan and the respondents. Rangiah Goundan took posses- 
sion of the Tudor Valley Estate and both sides filed suits for 
possession whilst Rangiah Goundan also filed a suit for 
specific performance of the agreement to sell. These suits ulti- 
mately resulted in favour of the respondents. On July® roth, 
1892, Rangiah Goundan took a transfer of Mr. Gore Langéon’s 
mortgage and in 1896 he brought a suit on the mortgage 
against the respondents (O. S. No. 74 of 1896). In the same 
year the respondents brought а suit (О. S. No. 82 .of 1896). 
against Raugiah Goundan for mesne profits for the five years 
during which the latter had been in unlawful possession of the 
estate. On April rsth, 1896, the respondents mortgaged the 
Tudor Valley Estate and the Bakely Estates to Mr. Gore Langton 
for £2,000 and on October 29th, 1900, Mr. Gore Langton assigned 
his mortgage to Messrs. Arbuthnot and Latham. On August 
27th, 1901, the respondents executed a second mortgage on the 
two estates to Messrs. Stanes & Co., to securean advance of 
Rs. 15,000 odd and further advances not exceeding Rs. 20,000. 


The suits of 1896 were carried to the High Court with the 
result that Rangiah Goundan obtained a decree against the 
respondents for Rs 78,000 and the respondents obtained a decree 
for Rs. 1,25,000 against him. Both parties obtained leave to 
appeal to the Privy Council. At this stage a compromise was 
agreed to. Rangiah Goundan paid Rs. 30,000 into the High 
Court and on March 15th, :905, leave was given to both parties 
to withdraw their appeals to the Privy Council. On July 7th, 

s 1903, the respondents assigned to Mr. Gore Langton by way of 
further security but without any fresh advance their claim in 
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their pending suit for mesne profits. On July oth, 1903, the Angappa 
respondents assigned to Messrs. Stanes & Co., by way of futther ad 
security and subject to the assignment to Mr. Gore Langton the Nanjappa 


same claim. Row- 


In 1899 one Angappa Chetty brought a suit against the “bief Justice. 


respondents (О. S. No. 31 of 1899) and obtained a -decree for 
Rs. 7,000 odd. In November 1904, in execation of this decree 
and prior to the compromise, he attached the decree which had 
been obtained by the respondents in their suit for mesne profits, 
He subsequently attached the Rs. 30,000 in the hands ofthe 
Registrar of this Court. 'The Rs. 30,000 was transferred from 
this Court to the Coimbatore District Court. 'Phe points raised 
in support of the appeal were (1) that the compromise of March 
1905 was in fraud of the rights of Angappa Chetty as an attaching 
creditor ; (2) that the compromise operated as an unfair prefere:.ce 
to Rangiah Goundan and also to Mr. Gore Langton and Messrs. 
Stants & Co., and was given at a time when the respondents 
knew they could not pay their debts in full;(3)that the two 
assignments of 1903 were unfair preferences to Mr. Gore Langton 
and Messrs. Stanes & Co., respéctively, and were given at times 
when the respondents knew they could not pay their debts in full; 
(4) that the respondents recklessly contracted debts when they 
knew they could not pay their debts in full ; (5) that the 15 
respondent had been guilty of an act of bad faith in not including 
in his schedule the monthly allowance of Rs. 65 which he had 
been receiving from Messrs. Stanes & Co. 

As regards (1), Angappa Chetty’s judgment. debt was for 
Rs, 7,000 odd. The amount of the respondents’ decree which 
Angappa Chetty attached was Rs. 1,25,000. In pursuance of the 
compromise Rs. 30,000 was paid into Court. It was suggested 
that, in the application to this Court for leave to withdraw the 
ncil appeals in pursuance of the compromise, the atten- 
Court was not called to the fact that the decree had 
d by Angappa Chetty. This does not appear to be 
Chetty obtained in the High Court an order of 
respect of this Rs. 30,000 and the money was 
this Court to the Coimbatore District Court 
е purpose that Angappa Chetty’s claims under 
ight be adjudicated on by that Court. Mr. 












Angappa 
Chetty 
v. 
Nanjappa 
Row. 


Ohlef Justice. 
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Cowdell on behalf of the insolvents stated that Angappa Chetty 
had been paid the whole of his judgment-debt out of the Rs. 30,000. 
Mr. Sankaran Nair on behalf of the appellants was not ina’ 
position to disprove this statement and admitted that, at-any rate 
a substantial sum had been paid out of Court to Angappa Chetty ` 
towards the satisfaction of his debt. On the other,hand an 
application to this Court on November ist, 1905, that Angappa 
Chetty's attachment should be raised, and that Rs. 6,640 should 
be paid out to the parties їп whom Mr. Gore Langton's interest 
under the assignment is now vestel, was dismissed on the ground 
that there was no consideration for the assignment and no 
assignment of an actionable claim. . 


Mr. Stanes stated in his evidence that he intended to file a 
suit on behalf of Mr. Gore Langton to establish his claim. 
Whether this has been done ог not I do not know. But, as matters 
stand at present, Angappa Chetty has established his right to . 
proceed against the funds in Court under his attachment, 
whilst Mr. Gore Langton, as matters now stand, has failed 
to establish his right to proceed against this fund nnder his 
assignment. Тһе practical result of the compromise, so far 
as Angappa Chetty was concerned, was that instead of being 
in the position of an attaching creditor of an unexecuted decree, 
he was in a position to proceed against tangible assets in Court. 
It cannot be said that the compromise was in fraud of Angappa 
Chetty’s rights ог that һе жаз prejudiced thereby. Evenifit . 
were in fraud of his rights, I do not see how the transaction 
could be treated as ап“ act of bad faith regarding the matter of^ 
the application” within the meaning of S. 35x, C. P. C. Imay, 
add that-this point appears to have been an after-thought since 
it does not seem to have been taken in the Court below. 


Asto(2) At the date of the compromise the respondents 
had adecree for Rs. 1,25,000 against Rungiah Goundan w 
Rungiah Goundan had a decree for Rs. 78,000 against 
would appear from the schedule to the insolvency p 
at that time the respondents had other judgment 
considerable amounts—amounts which exceed R: 
difference between the amounts of the two de 
evidence, as it stands, I should feela difficu 
decide wether the appellants were solvent or i 
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` But, in my view, itis not necessary to decide this question since 
Т am satisfied that in entering into the compromise the view of 
the respondents was to make the best arrangement they could 
for themselves and not the view to prefer Rangiah Goundan. 


^ Аз the parties had apparently been trying each to ruin the 

` other by persistent litigation, Rungiah Goundan was the last 
‘person they would have wished to prefer. No doubt the compro- 
mise was followed almost immediately by the presentation ofthe 
insolvency petition and underthe compromise the respondents 

` relinquished the chance of finally emerging from the struggle 
some Rs. 47,000 to the good, but they freed the Tudor Hill Estate 
from Rungiah Goundan's mortgage, they got a deposit of 
Rs. 30,000 in Cotrt, and they escaped the risks and expenses 
attendant on fighting Rangiah Goundan’s appeal and prosecuting 
their own appeal before the Privy Council. I hold, without hesi- 
tatiow, that the compromise was not an unfair preference of 
Ruggiah Goundan. It seems to me to be equally clear that it 
was not an unfair preference of Mr. Gore Langton and Messrs. 
Stanes & Co. The object of the transaction was to put an end 
to the ruinous litigation—not to benefit Mr. Gore Langton and 
Messrs. Stanes & Co., thoügh it may be that the transaction was 
in fact beneficial to them. 


As regards (3). І express no opinion as to whether the res- 
pondents were insolvent to their own knowledge in 1903. For 
the purposes of this case, I am prepared to assume that they were. 
I do not think it necessary to consider whether any legal distinc- 
tion can be drawn between an ‘‘ unfair preference” ‘under S. 351 

. of the Code and a ‘fraudulent preference’ under the English 
Bankruptcy Acts. Neither do I think it necessary to consider 
whether, as a matter of law, the words ‘unfair preference’ which 
appear to be taken from an enactment of 1861, are to be construed 
with reference to the principles on which the cases prior to the 

` Act of 1869 and the earlier cases under the Act of 1869 were 
decided, or whether the more stringent test applied in the later 
cases under the Act of 1869, and in the cases under the Act of 
1883, should be applied here. I am prepared to apply the test 
laid down in such cases as ex-parte Hill—/n re Bird, * vsz., that it 
is sufficient to constitute an unfair preference if preferring the 





1. (1888) 23 Oh. 695. 1 
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creditor was the substantial, effectual or dominant view with 
which the debtor made the preference, and that it is not necessary 
that it should have been the sole view, and in such cases as Jn re 
Bell viz, that notwithstanding the payment might never have 
been made but for pressure it is ап unfair preference if it is also 
the fact that the payment never would have been made but forthe 
desire to prefer if itis the fact that a desire to prefer was a sub- 
stantial view operating in the mind of the person who pays іп 
such a sense that it can be said to be the dominant view; and in 
such cases аё Zn re, Exparte Dyer ? Lake vtz., that “if a man on 
* the eve of bankruptcy makes a payment to a particular creditor, 
“the presumption immediately arises that he makes that payment 
“ withthe dominant view of giving а preference to that creditor over 
* his other creditors. There is no need ‘or any evidence that that 
“ view was expressed in so many words by the bankrupt: it isa 
* presumption which would arise from the transaction." No ques- 
tion of payment is involved in the alleged unfair preference inthe 
present case, but the assiguments of the ‘actionable claim” were 
no doubt, ‘dispositions of property " and the same principles seem 
to me to be applicable. І is, of course, an important element in 
the case that no fresh advances were made either by Mr. Gore 
Langton or Messrs. Stanes & Со. in 1903. Mr. Stanes’s evidence 
not very full butit is as follows :— 


** We have been Mr. Gore Langton’s agents for ten or fifteen 
“years. Re-examined. ‘Nanjappa Row owed us money, a little 
* over four thousand rupees in 1891. We have been advancing 
“ him money since then for his litigation expenses and for the up. 
“ keep of the estates. The money that He owes us is for those 
“litigation expenses and up-keep. I don’t know that he could 
“ get money elsewhere for those purposes. Не applied to us for 
"money and we advanced it. In the years 1891 to 1895, we did 
“not advance money for the up-keep of the estates because 
* Rangiah Goundan was in possession then. Since 1896 we have 
“ advanced for the up-keep of the estates. The statements in the 
“two assignment deeds of the 7th and cth July 1903 are all quite 
"true. Atthat time Nanjappa Row owed us twenty thousand 
“ rupees and owed Mr. Gore Langton £ 1,900 principal and £ 680 
“towards interest. We had only a second mortgage subject to 








1,° (1892) 10, Morrell 15. 2. (1901) ІК. В. 710, 
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“Mr Gore Langton’s. Our assignment was also subject to ^ Angappa 
* Mr. Gore Langton's. We pressed for further security telling T 
* Nanjappa Row that if he did not give it we could not continue  wanjappa 
“to finance him. We had authority from Mr. Gore Langton to How. 


* demand further security for him too. ” Chief Justice. 


This evidence is uncontradicted. Messrs. Stanes & Co. were 
the agents for Mr. Gore Langton and the rst respondent stated 
in his evidence that when Messrs. Stanes & Co. asked him 
(in 1903) for further security for Mr. Gore Langton and for them- 
selves, they said thay would not finance him further if it was not 
given. А 


І am of opinion that the dispositions of property made by the 
respondents in 1903 were not made with the dominant view of 
preferring Mr. Gore Langton and Messrs. Stanes & Co. or either 
of tham, but that they were made with the object that the respon- 
dents might continue to receive financial support from these cre- 
ditors and that they were made under pressure by these creditors 
in circumstaces which negative a preference being the dominant 
view with which the dispositions were made. 


As regards (4) the evidence mainly relied upon by the appel- 
lants as showiug that the respondents had recklessly contracted 
debts at a time when they knew themselves to be insolvents was 
a judgment ina suit in which the minor son and brothers of the 
Ist respondent were the plaintiffs and in which they asked fora 
declaration that a decree was void as the debt for the recovery of 
which the suit had been instituted had been contracted by the 
ist respondent for unnecessary and immoral purposes. Even 
assuming that the judgment be evidence against the respondents, 
it is not, in my opinion, evidence that the rst respondent reckless- 
ly contracted debts so as to disentitle him to an order under 
S. 351, and I think the lower Court was right in holding that the 
respondents had not recklessly contracted debts within the mean- 
ing of the section. 


As to (5). Iam of opinion that the omission to include in 
the schedule the monthly allowance of Rs. 65 received by the rst 
respondent, is not an act of bad faith regarding the matter of the 
application which disentitles the respondents to the benefit of the o- 
section. ° 


Angappa 
Ohetty 
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Row. 


Muller J, 
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I am of opinion that the appeal should be dismissed with 
costs. 


Miller J:—I concur in dismissing the appeal and desire only 
to add a few words on two of the questions raised. 


I think that the charge of reckless borrowing is the most 
effective weapon ready to the hand of the appellants, but that 
even with its assistance they must fail. The debts dealt with in 
the judgment, Exhibit I, were contracted long before the insol- 
vency, before the year 1899, and do not affect the present 
question. ‘The judgment merely shows that several years ago 
Nanjappa Row was extravagant in his habits. But there are 
other debts which invite examination ; there are the debts de- 
scribed as contracted on pro-notes of unknown dates, and these 
amount to about Rs 12,000. If they were contracted after the 
decrees in 1903 апа if at that time Nanjappa Row was insolvent 
to his knowledge, it would lie upon him to justify them. There 
is no evidence to prove the dates of borrowing and in one ‘case 
only is there anything to indicate such date, the counter-petition 
of Jacob Pillai ; but assuming that all these debts were contracted 
after July 1903, still I do not think that the evidence shows that 
Nanjappa Row was hopelessly insolvent before 1905 when by the 
compromise he finally settled the amount of his assets. If the 
Privy Council had decided that Rangiah Goundan’s application 
for execution was governed by Art. 179 and not by Art. 178 of the 
and schedule to the Limitation Act, Nanjappa Row would have 
had a reasonable prospect of paying all his debts in full, and there 
is nothing to indicate that Nanjappa Row did not believe in his 
appeal, or did not mean to prosecute it.: In such circumstances, 
І do not think that the borrowing of a sum of Rs. 4,000 from 
Jacob Pillai, or even of Rs. 12,000 can bring Nanjappa Row 
within S. 341. 


'The only other question on which I have anything to say is 
whether Nanjappa Row is guilty of an act of bad faith imomit- 
ting from his schedule the monthly payment of Rs. 65 which was 
made to him by Messrs, Stanes and Co. for managing the coffee 
estates. Ifthis were a salary provided b, Messrs, Stanes and Co. 
there might be justification for the attack on the good faith of 
the insolvent, but as the payment is presumably an advance 
against the estates it is in fact a part of the working expenses of 


e 
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the estates and its omission from the schedule was not an act of ... siais: 
bad faith. i e : EE 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Pregent :—Mr. Justice Boddam and Mr. Justice Munro. 


Sankara Pillai айаз Sankaranarayana Pillay ..Petitioner* 
(A ccused.) 
Cr. P. C, 8. 367—Judgment— Shall be dated and signed by the presiding Sankara Pillai 
officer "—Judgment dated and signed by successor —No irregularity. In re. 
Under 8. 867, Ог. Р. O., it 18 not necessary that the presiding officer of the Court 
who wrote the judgment should be the same person as the presiding officer who is 
required to date, sign and pronounce it. 
Petition under Ss. 435 and 439 of the Criminal Proce- 
dure Code, praying the High Court to revise the judgment of the 
Sessions Court of Tinnevelly in Cr. A. No. 52 of 1907 presented 
against the conviction and sentence passed by the Sub-Divisional 
1st Class Magistrate of Shermadevi in C. C. No. 28 of 1907. 


Obsborne and М. К. Narayanasmami Atyar for petitioner. 
The Crown Prosecutor contra. 
The Court delivered the following 


JUDGMENT :—It appears from the explanation given and 
also from the diary that the case was adjourned for judgment on 
the sth August. Afterwards, and before the judgment was written, 
an application was made to call another witness for the defence. 
No order was made upon that application and the judgment was 
written on the r4th. The Magistrate, before it was delivered, left, 
and another Magistrate was appointed in his place who read out 
his predecessor’s judgment and sentence and signed and dated it 
in open court on the rgth August. It is contended that this is 
illegal and that, inasmuch as the judgment and sentence were 
not delivered in open court by the Magistrate who heard the 
case and wrote the judgment, the accused should have been 


retried. 
We are of opinion that the course adopted was not illegal or 


improper and that, under S. 367 of the Criminal Procedure Code, 
itis not necessary that the presiding officer of the court who 





* Cr. Rev. Case Мо. 410 of 1907. 26th February 1908. „= 
Gr. Rev. Pet. No. 808 of 1907 
* 2 


Sankara Pillai 
In re. 


a 
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wrote the judgment should be the same person as the presiding 
officet who is required to date, sign and pronounce it in open 
court Moreover, we are clearly of opinion that even if it was an 
irregularity it did not prejudice the accused. (See High Court 
Proceedings, dated 28th August 1879, No. 1351, in 2° Жее p. 
4387. 

It was next argued that the evidence did not justify the con- 
viction of the accused, but on this point there can be no doubt 
that the conviction was correct. 


We dismiss the criminal revision petition. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, Xt., Chief Justice, and 
Mr. Justice Sankaran Nair. 


Murugappa Asari .. Appellan?* 
(Plaintiff. y> 
v. 
Santhiammal .. Respondent 
( Defendant.) 


С. P. C, 8. 18—" Heard and decided ”—Resercation of right ан deoree. 

Held that a dooree which reserves to plaintiff the liberty of bringing a fresh suit in 
respect of the same matter cannot operate as res judiosta, 

Second Appeal from the decree of the District Court of Chingle- 
put in A. S. No. 42 of 1905 presented against the decree of the 
Court of the District Munsif of Chingleput in О. S. No. 425 of 1904. 


Suit for possession of lands. The plaintiff was a purchaser 
in court-auction. A prior suit by the plaintiff for possession was 
dismissed on the ground that the plaintiff had not obtained a sale 
certificate. ‘The lower court dismissed the present suit as barred 
by res judicata. 

V. Viswanatha Sastri for appellant :—The question is whe- 
ther the suit is barred by res judicata. In the previous suit 
brought by the defendant against my client, the present plaintiff, 
for possession of the suit properties, the judgment and decree 
were that the then plaintiff was entitled to possession without 
prejudice to any rights which my client, the plaintiff, might 
have in respect of the suit properties as purchaser at a revenue 





* 8. A. 1295 of 1905. 19th February 1908. 
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sale though the sale certificate had not then issued. The judg- MurugepPe 


ment and decree expressly reserved my rights. Certificate was 


т. 


issued to me only after the decree. І now sue for possession. ganthiammal. 


Such a judgment is illegal—Watson у. The Collector of Rag- 
Shahye. If the decree is legal there is a reservation of my rights 
therein. If it is illegal it cannot operate as res judtcata. In either 
case Iam not barred. Until the issue of the certificate I could 
not have resisted the claim. 

The respondent was not represented. 

The Court delivered the following 

JUDGMENT :—The respondent does not appear. The 
decision which is relied on as operating as res sudsca/a, itself 
provides that the present plaintiff shall be at liberty to sue for the 
recovery of the land in question after tbe issue of the sale-certi- 
ficate. The decree is quite irregular in form, but having regard 
to this special provision, we do not think it operates as res judicata. 

e 

The decrees of the lower Courts must be set aside and the 
suit remanded to the Court of First Instance for disposal accord- 
ing to the law. 

Costs hitherto incurred will abide the event. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[Ой APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER, HYDERABAD 
ASSIGNED DISTIRIOTS. } 


Present:—Lord Robertson, Lord Collins and Sir Arthur 
Wilson. 


Pestonji Jivanji and others a Appellants * 
v. 
Eduji Chinoy and others .. Respondents. 


Nate State—East India Company—Cantonmont land— Hights of alienation and 
management and control of the same in the absence of any treaty. 


When the Nizam's Government admitted a British force within its territory, and 
allotted to it the Secunderabad cantonment as its Head Quarters, it no doubt, by neces- 
sary implication, conveyed to the military authorities all powers of jurisdiction, contro] 
and management incident to maintaining the efficiency of the troops, and the peace 
and good order and convenient use of the cantonment. But it would be going а long 


* 12th February 1908. 
1. (1869) 18 M. I. A. 180. г 
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way beyond this to hold that the officer commanding the troops could be held empowered 
to allenate, in perpetuity, land forming part of the cantonment, and undoubtedly 
Hyderabad territory, for a purpose wholly unconnected with military Tequirements, 6.9., 
the building of a Tower of Silence for the Parsi community as in this case, 

Held also that the effect of the averments in the suit was to show a title in 
the plaintiff-appellant’s predecessors to the plot in question ва againss the whole 
community of which they (the predecessors) were members. 


Appeal from a decree of the Court of the Judicial Commis- 
sioner, Hyderabad Assigned Districts (December 12, IGOI) rever- 


sing a decree of the Court of the Superintendent, Residency 
Bazaars, Hyderabad (March 25, 1901). 


The question involved in the appeal was the title to a plot 
of land on which stands a Parsi Tower of Silence, • situated in the 
south-eastern corner of the Cantonment limits of Secunderabad. 
The two Courts below came to different conclusions. 


Jardine К. C., and De Gruther, for the appellants, contended 
on the evidence that the title in the land was in the founders, 
Viccaji and Pestorji, personally. 


Ross, for the respondents, contended that the appellants 
failed to prove any grant, oral or documentary, by which they 
acquired an exclusive title to the land in question, or any portion 
of it, and that the evidence on the record, taken as a whole, 
proved that the property belonged to the Parsi community and 
not to the appellants exclusively. Reference was made to S. go of 
the Indian Evidence Act (x of 1872). 

Their Lordships judgment was delivered by 


Sir Arthur Wilson :—'l'he controversy out of which this 
appeal arises lies between various members of the Parsi commu- 
nity, and relates to certain lands situated in the Secunderabad 
Cantonment, on a portion of which stands a Parsi Tower of 
Silence. 


In or about the year 1895, the respondents purporting to act 
on behalf of the Parsi community, resolved to erect on the land 
in question a second Tower of Silence in addition to that already 
there. The appellants objected to this proceeding claiming ав 
descendants, and representatives in title, of the original 
founders. 


Negotiations for a settlement having failed, the appellants 
filed the present suit. They alleged that the founders were in 
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their lifetime the owners of the land in question, and that the 
property had devolved upon themselves, and they proceeded to 
complain of the respondents’ encroachment. 

The respondents who were defendants in the suit, asserted 
that the find had been g1auted to the whole Parsi community 
fora public purpose, and to enure for the benefit of that com- 
munity generally for all time, by the Cantonment Authority. 

In the Courts in India the defendants fuither set up, that 
if the grant had been to the founders, the latter had subsequent- 
ly dedicated the land to the purposes of the Parsi community 
genetally. It was also contended that a title, good against the 

founders and their representatives, had been acquired by adverse 
possession. On both these points the Courts in India found 
against the defendants, and their Lordships havenot been asked 
to review those findings. The sole question discussed on the 
argunfent of the appeal was that of the original title to the 
property. 

The Judge who tried the case decided in favour of the plain- 
tiffs, now appellants, and granted ап injunction. On the 
appeal the Judicial Commissioner reversed that decision and 
dismissed the suit. Hence the present appeal. : 

` The founders, already mentioned, were two brothers, Parsis, 
Pestonji Meherji and Viccaji Meherji, who in 1837 and afterwards 
carried on business as Bankers at Hyderabad and in other places. 
It appears from the correspondence that, at about that time, they 
had made up their minds to make Hyderabad their home, and 
they determined at the same time to establish a Tower of Silence ; 
for which purpose it was necessary both to obtain the ground on 
which the Tower could be built, and to establish the necessary 
priests for carrying on the services and ceremonies required by the 
Parsi religion. 

It is clear that with regard to the establishment of priests 
everything was done by the brothers Pestonji and Viccaji. They 
found the proper persons, and arranged with them to come and 
settle at the spot to be selected. They undertook the responsibility 
for their salaries, though the priests were to be at liberty to receive 
fees for the performance of ceremonials from other Parsis. | 

Pestonji and Viccaji also, through their agent at Secun- 
‘derabad,-made all the necessary arrangements for obtaining the 
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site required. It is not necessary to examine all the contemporary 
papets in evidence. The most important document relied upon 
by the plaintiffs is the following :— 

“аё Asar Balkishna Reddy Mucaddum of the village of Bho- 
luckpore, in the District of Hoosain Saugar, may you be well?year 1248 
Sal (2. e.) Fasli. The reason of writing this is that the Bankers Pes- 
tonji and Viccaji having applied and Government having sanctioned 
the grant to them of the Hill which is near Gattula Naganna Kunta 
in the Devini Bhavi Kancha within the boundary of the said village 
for depositing bones, the Taluqdar Raja Rang Rao Bahadur has sent 
order and therefore it is hereby written that you deliver up the said 
Hill to the said Bankers Pestonji and Viccaji. Notes that this is pe- 
remptory order in this matter. The date the 25th Rabiul-awal (ie J 
June (1838). 

Ibrthim Khan, Naid (In Persian) Peith Mashirabad. 


This document was held by the Judge who tried the case to 
be a genuine document, a finding for which he assigned cogent 
reasons. The learned Judge who heard the case on appeal pointed 
out а variety of circumstances which he thought threw suspicion 
upon the document. But he did not overrule the finding of the 
first Court that it was genuine. Their Lordships see no suff- 
cient reason why they should reject that finding. 

The next document of high importance is the following: 

«This is to certify that the Parsis of Secunderabad have per- 
mission by order of Brigadier Wahab, C. B., Commanding Hyderabad 
Subsidiary Forces, to enclose the Hill by name Nomavunghutt for a 
burying place, the circumference of which is about (18) eighteen 
hundred feet, and immediately adjoining-the south end of Nawganah’s 
garden and near the-public Bearers’ line in rear of the Cantonment 
of Secunderabad.” 

“This Hill is given for a tower only to be built on its summit 

“Н. Е. Е. Considine 
Assistant Quarter Master General, 
Hyderabad Subsidiary Force. 
“ Assistant Quarter Master General’s Office, 
Head-Quarters, Hyderabad 
Subsidiary Force. 
: « Secunderabad 15th January 1839. ” 


That document was actually obtained on behalf of the two 
brothers through their agent, but it is the latter upon which 
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the respondents chiefly rest their case. Their contention is that 
that document formed the real root of title to the land in question, 
and that by its terms the grant was one to the Parsi community 
generally, and not to the two brothers personally. 


Before examining these two documents and their relation one 
to the other, it is well to consider the authority from which each 
document issued, and the relation of those authorities oneto the 
other. The first of the two documents clearly was issued by an 
officer of the Hyderabad State, and it purports to express a 
transaction, by which the State had assented to the grant of the 
land to the two.brothers, and directed possession of it to be de- 
livered to them. The second document purports to be issued by 
the authority of the Brigadier commanding the Hyderabad Sub- 
sidiary Force—a force which had its headquarters in the 
Secunderabad Cantonment. 

The establishment of the Subsidiary Force, and its modifica- 
tions from time to time may be collected from Aitchison's 
Treaties, Vol. 8, at and after p. 264, and from the various treaties 
and agreement which follow. It was a force inthe employment of 
the East India Company, and commanded by the Company’s 
Officers, but maintained, by agreement, in Hyderabad Territory 
for the protection of the Nizam. 


The research of counsel was unable to discover any treaty 
prescribing the limits of the powers of the Nizam’s Officers on 
the one hand, and the Military Commander on the other, with 
respect to the management, control and disposition of the Can- 
tonment and the land comprised in it. And it appears clear that 
no such treaty ever was in existence. 


When the Nizam’s Government admitted a British Force 
within its territory, and allotted to it the Secunderabad Canton- 
ment as its Head-quarters, it no doubt, by necessary implication, 
conveyed to the Military authorities all powers of jurisdiction, 
control, and management incident to maintaining the efficiency 
and the discipline of the troops, and the peace and good order and 
convenient use of the Cantonment. But it would be going a 
long way beyond this to hold that the Officer Commanding the 
troops could be held empowered to alienate, in perpetuity, land 
forming part of the Cantonment, and undoubtedly Hyderabad 
territory, for a purpose wholly unconnected with military 
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requirements. 'lhese considerations must be borne in mind in 
estithating the effect of the two documents which have been cited. 


There appears to be no real difficulty in reconciling the two 
documents, and appreciating their effect. The first, emanating 
from the State, purports to deal with, and enforce, a grant of the 
land by the State to the two founders by name, and the delivery 
of possession tothem. The second document, emanating from 
the Cantonment Authorities, does not deal with title or possession 
but gives permission touse the land, already conveyed, for the 
particular purpose of a Tower of Silence, and to enclose the land. 
The effect of the two documents is to show a gqod title in the 
founders, and not inthe Parsi community. 


What happened afterwards only confirms this view. The 
founders admittedly enclosed the land, and erected a Tower of 
Silence upon it, at their own expense. About the same time, or 
shortly afterwards, they erected a Fire Temple upon land which 
they acquired by private purchase, and endowed it. 


The evidence as to the possession, management and control 
of the Tower of Silence and of the land on which it stood, shows 
these to have been in the founders. The only question being 
who were the original grantees, the events of the early years, 
after the acquisition of the land and the erection of the Tower, 
are much more important than those of later years, when the 
circumstances of the parties had somewhat changed. And in 
those early years we find, from the correspondence, that the 
priests referred such difficulties or questions as arose for the orders 
of the founders, and obeyed those orders. 


‚ The founders, certainly down to the year 1863, bore the 
whole expense of the establishment, and all costs of maintenance 
and repair. During those vears the Parsi community were not 
represented by any Committee, or other organization. Therefore 
during those years, the founders had no rivals in respect of pos- 
session and control, for the suggested possession and authority of 
the head priest is negatived by his own letters to the founders. 


After 1863, the Parsi community from time to time sub- 
scribed money in aid of additions and improvements, and from 
1882 onwards there was a Committee representing, in some sense, 
the community. But what happened in these later years сап 
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throw but little light upon the nature of the grant of, or soon 
after, 1837. | 

Their Lordships are of opinion that the view of the case 
taken by the Judge who tried it was correct. They will humbly 
advise His Majesty that the decree of the Judicial Commissioner 
should be discharged with costs, and that of the Court of the 
Superintendent restored. The respondents will pay the costs of 
this appeal. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Sankaran Nair. 


Miyaji айаз Mahomed Ghouse Sahib. . Appellant* 
7. (Defendant). 

Sheik Ahmed Sahib and another T Respondents 
$ (Plaintif and 
. Supplemental 
Respondent). 


Religious Endowments Act, S. 14— Deoree, form of—Jurisdiotion to appoint trustes 
—New Trwitee, appontmert of —Mahomedan Law—Durga—Duties of trustes—Ao- 
counts, Ualility to keep —Married man, incompetency of to ba a Jarnashin. 

A trustee of a Durga ıs bound to maintain accounts; and if the institution falls 
under 8.4 of Act XX of 1863, he is bound also to submit the accounts to the Com- 
mittee. 

Under 8. 14 of Act X X of 1863, the Court has jurisdiction to direct a competent 
person to appoint a trustee and to direct delivery of possession by the dismissed trustee 
to the person properly appointcd. If there 1s no person competent to represent the 
trust, the proper course is to appoint a receiver and direct delivery of possession to him. 
Bo long as а trustee 18 in possession, whether before or after dismissal, he 18 liable to 
render accounts. A dismissed trustee 13 entitled to get в discharge and to be relieved 
of all obligations as a trustee by the Court. 

Quaere.— Whether the Court itself has jurisdiction to appoint a trustee. 

A married man is unfit to be a Jainashin of a Durga according to usage. 

Appeal from the decree of the District Court of South 
Arcot in О. S. No. 20 of 1900. 


T. R. Ramachandra Atyar for appellants. 

C. Ramachandra Rao Saheb and K.R. Subramanya Sasfri for 
respondents. 

T. Р. Ramachandra Atyar:—A Sajjadanashin (7. e., a Jaina- 
shin) is certainly entitled to his own maintenance— MoAtuddzn v. 
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Sayruddin? ; Secretary of State for India v. Moheuddin Ahmad? ; 
Fakuruddin Saheb v. Ackent Saheb.8 Maintaining the relations is 
at the worst only a breach of trust of a venjal character—Sza- 
sankara v. Vadagirt.* А trustee ought not to be removed when 
under a dona fide mistake he sets up a right to the trust property 
or treats it as his own—Amnajt у. Narayan 5, Damodar v. Bhat 
Bhogilal’; Fakurudin Sahib v. Ackent Sahib? ; Muhammad 
gafar у. M. uhammad Ibrahim" ; A trustee is not to be dismissed 
unless the interests of the trust absolutely demand such dismissal. 
Even in casesof misappropriation, the Court may impose con- 
ditions, vtz, the replacing of the trust funds instead of removing 
the trustee—-Sivasankara v. Vadagsrt.+ 


The Court has no power to direct the appointment ofa new 
trustee—Stvayya v. Rama Reddi? ; nor to direct possession to be 
delivered to such trustee. [Sankaran Natr J.—See то М, 375]. 
In that case there was an express prayer for possession, eand, 
besides, it was not a suit under S. 14 of Religious Endowments 
Act. Suits under S. r4 are of a special kind for a special purpose. 
Reliefs not mentioned in that section cannot be given— Stvayya 
v. Rami Reddi; Mahalinga у. Venkaboy. (Wallis J.—1t is 
not an additional relief; it is a relief incidental to removal.] 
Delivery of possession is not incidental to removal—/VeZzr Rama 
v. Venkaiacharlu.? In the absence of sanction, such relief 
cannot be given—Srtintvasa v. Venkata++; and Gryananda v. 
Kristo Chandra.1* Plaintiff ought to have app, for sanc- 
pas under S. 539, C.P.C.—Jan А/ v. Rantnati Y (ипи? ; 

Narayana Ayyar у. Kumarasamt Mudaltyar** | ТА Pandi- 
than v. Secretary of State for Indta*®;and Sayad Husn v. 
Collector of Katra.1® Even then only after paying Couh\fee 


for possession. [Wallis J.—S. 539 is only an enabling N M 


tion.| [Sankaran Ма J.— Why should we not чан 
ter 


receiver?] No. Because the property is not the subject-mat 


1. (1893) I. L. R. 20 С. 810. 2. (1900) I. L. R. 27 C. 674. 

8. (1880) I. L. R 2 M. 197. 4. (1889) I. D. В. 18 M, 6. 

Б. (1896) I. L. R. 21 B. 556 6, (1896) I. L, В. 22 B. 498. 

7. (1900) I. І. R. 24 M. 248. 8, (1899) I. L. R. 22 M. 228, 

9. (1879) I. L. R. 4 M. 157. 10. (1902) I. L B. 26 M. 450. 
11. (1887) I. L. R. 11 M. 148. 12. (1901) L L. R. 8 C. W. N. 404. 
18. (1881) I. L. R. 8 C. 82. 14. (1899) I. L. R. 23 М, 587. 


11. (1897) I. L. R, 21 М. 450. 16. (1895) I. L. R. 21 B. 227, 
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of the suit ; Gryananda у. Kristo Chandra і; Kidambi Raghava- 
charya v. Terumali Asari.? A receiver can be appointed'only 
pendente lite or pending execution proceedings, or there must, 
be a claim for the appointment of a receiver in the plaint. Again 
the directfon for payment of damages to a trustee that might there- 
after be appointed is bad. He is no party to the suit. [Wallis J.— 
‚ The trust is the party.] The new trustee is not before your Lord- 
Ships as trustee but only as worshipper. He is a married man, 
though one of the alleged reasons for the removal of the defendant 
is that he isa married man. There may be disputes as to the 
validity of the appointment. Is this Court to determine all that ? 


К. R. Subrahmanya Sastrt.—Not keeping proper accounts— 
Fakuruddin Sahib v. Ackeni Sahtb 3 ; treating the trust property 
as his own—Chintaman у. Dhondo*; Sivasankar v. Vadagtri* ; 
mortgaging trust property— Sadappaya v. Pertasamt® ; giving 
long l€ases and misappropriating and misapplyiug trust finds (E8, 
for the maintenance of his relations), are each of them sufficient to 
justify his dismissal. He knew that the inam was not personal. 
Long enjoyment of the income is no proof of right—Fukuruddin 
Sahtby. Ackent Sahib 3. You must look to the terms of his appoint- 
ment by the committee to see whether he is entitled to mainten- 
ance, whatever the previous practice or thelaw may be elsewhere. 
The practice has become obsolete. 


C. Ramachandra Rao Saheb.—The Court may appoint a trustee 
in suits under S. 14—Sheoratan v. Ram Pargash.? The observation 
of Shephard J. iu Stvayya v. Каті Reddt? is obiter. Appointment 
of trustee and delivery of possession are incidental to the main 
relief, v:z., removal of the trustee. Ancillary reliefs may be granted 
without sanctión— Muhammad аја" у. Muhaminad Ibrahim. 9 
The Court has an implied power to do everything necessary for the 
effective exercise of the jurisdiction conferred upon it—Maxwell 
(4th Edn.) p. 534. It is the Court’s duty to protect charities, 
S. т4 18 intended for the protection and due administration of 
charities—Syed Amir v. Ibrahtm.*° Why should the trust be put 
to the additional expense of suing toeject him? It isnot a new 
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relief. Court-fee need not be paid for the doing of that 
which it is the Court's duty to do. No relief is claimed by the 
plaintiff personally. The decree as framed is not without 
precedent—Gtyana Sambanda у. Kandasamy ;* Sheonatan Kun- 
wart v. Ram Pargash.2 The Committee has already appointed a 
trustee. Possession may be delivered to him. Ifthat cannot be 
done, a receiver may be appointed to take charge of the property. 
(A. S. 146 of 1904.) The property is the subject-matter of the suit 
— Yashwant v. Shankar. Receiver may be appointed by decree 
or after decree. There is nothing against it in S. 503—SAanmugam 
v. Motdin*. 


The Court delivered the following 

JUDGMENT :—This is ап appeal from the decree of the 
District Judge of South Arcot by which he removed the (defen- | 
dant) appellant from his trusteeship of the Durga dedicated to 
Saint Hazareth Nur Mahomedsha Avulia at Panruti and, the 
mosque attached thereto, and directed him also to pay to the 
trustee who would be appointed as his successor on behalf of the 
trust the sum of Rs. 3,052-8-3 which was found by the Judge to 
have been misappropriated by him, and further directed him to 
surrender possession of the durga aud all its properties. ‘The 
Judge also directed the Mahomedan Religious Endowment Com- 
mittee to select a qualified person to be the trustee in succession 
to the appellant now removed, to whom the property was to be 
surrendered by the defendant. 


The suit was brought by the plaintiff under S. 14 of 
Act XX of 1863 after having obtained the sanction under 
S. 18 of the Act to remove the defendaut from the trusteeship and 
also to recover damages. The Nur Mahomedsha Avulia Durga 
and the mosque attached thereto are places of worship and pil- 
grimage for the Mahomedans residing at Panruti and in other 
places for which about 200 acres of land were granted by the 
Mahomedan Government as inam, which grant has been con- 
firmed by the British Government. Inthe plaint the annual 
income is stated to be Rs. 3,000-0-0. The plaint states that the 
defendant was a trustee of the Durga and the mosque, appointed 
at the end of 1881 by the Religious Endowment Committee, that 





i. (1886) I. L R. 10 M. 875. 2. (1896) LL. В. 18 A. 297. 
3. (1892) I L. R. 17 B. 888. 4. (1884) I. In» R. 8 M. 229. 
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he has been guilty of various acts of misfeasance and malfeasance, 
that he has misappropriated large sums of money and saised 
encumbrances for no necessity, and that, therefore, he should be 
removed. 

The defendant denied the various acts of mismanagement 
alleged against him, contended that the Durga did not fall uncer 
S.3 of Act XX of 1863 and, therefore, the ‘Temple Committee 
had no powers of superintendence over him. He pleaded that 
instead of haviug misappropriated any trust property, he had 
spent out of hisown pocket about Rs. 10,000 for the support of 
the Durga which he says he is entitled to recover from the Durga 
estate. i 

Proper issues were raised in the case. The Judge decided 
that the plaint Durga falls under S. 3 of Act XX of 1863. 
He also decided that a married man isunfit to be a Jainashin 
and &rustee of the plaint Durga according to the rules and custom 
prevailing therein. He found also that the defendant has been 
giving long leases, often mortgaging the Durga lands without 
any necessity. He also found that one item of property which 
belongs to the institution was sold by the defendant for no neces- 
sity and that the proceeds are now claimed by him as his own. 
He further found that the defendant has not been keeping pro- 
рег accounts and that on the whole he is unfit to continue as a 
trustee. As to the damages claimed he found that a sum of 
Rs. 3,052-8-3 has been proved to have been misappropriated by 
the defendant, For these reasons, he passed the decree already 
set out. 

In appeal, it is contended before us that on the evidence 
adduced in this case the conclusions arrived at by the lower 
Court cannot be supported, and that, even if the defendant is 
removed from the trust management, the relief that has been 
granted is one which could not have been granted under Act 
XX of 1863. 

We will consider the charges separately. As to the accounts, 
there is no doubt that the defendant as a trustee is bound to 
keep proper accounts. If the Durga does not come under S. 3 
of Act XX of 1863 he may not be bound to submit them to the 
Committee, but he is, nevertheless, bound to keep separate and 
clear accounts of the Durga income and expenditure. In this 
case the Judge appointed a Commissioner to investigate the 
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accounts and submit a proper report. In his report dated the 
‘1st December 1902, he stated thus;—'' The account books filed 
“ by the defendant cover nearly 18 years, t. ¢., from April 1881 to 
“February 1899. They are allday-books with the exception of 
“one which is but an apology for a ledger containing а few 
* entries under a few heads for some months in the year 1881. 


"The other books which are all day-books are eight in 
* number, the first six of which are of country sheets held to- 
©“ gether, like copy books, by running a thread through the middle— 
* so convenient that any sheet may be taken out or put in on 
* purpose orat pleasure; and they are from April 1881 to end of 
* November 1888 with intervening gaps, in some cases, of several 
“months for which there are no accounts. The accounts are not 
* closed in any year, noris the account at the end of а book 
“closed and brought forward in the next book, in the case of 
“ the first three books; and in most cases the figures аге not 
* even totalled. Е 

“The last two books аге bound ones and are from 7th 
* December 1888 to 24th February 1899. "The accounts of the 
* previous books are not closed and brought forward in these. 

“ Nor are these accounts confined to Durga matters. Ac- 
* counts of defendant's transactions with the rest of the world, 
“ whatever their nature, and those relating to his bounty to his 
* relations, friends, and dependants or mendicants—in short, all, 
“ his personal and private accounts—are jumbled up with the 
* Durga accounts. А 

“ Again at the end of book I * * X * ten or 
* eleven entries of lump sums of over one hundred Rupees each 
“are made, which together make up а total of Rs. 2,788; and 
* they are stated to be amounts spent for litigation and Durga 
' festivals from 1877 to 188r. There are also other similar 
“ entries.” 

The Commissioner also stated that the defendant did not 
appear before him, though all efforts were made to secure his 
presence, and in conclusion he said: “It is impossible to make 
“anything out of them, at all events, without a proper ledger.” 

On that report the Judge issued an order again to the Com- 
missioner with reference to.the allegations in paragraph 19 
of the plaint. In that paragraph there was a specific allegation 
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that the defendant had misappropriated Rs. 2568-13-6 without Miyaji 
entering the same in the accounts at all, and the names bf the Son е 
persons were given from whom he had received that sum of money. 
The Commissioner was required to prepare a ledger with refer- 
ence to*those persons from whom various sums were alleged to 
have been received and misappropriated. The Commissioner 
submitted a report in which he pointed out that the sums received 
according to the oral and documentary evidence adduced before 
him from the ten persons named amounted to Rs. 2,020-0-5 which 
were not credited in the accounts, but Rs. 650 of which related 
to a period of time for which no accounts had been produced. 
Allowing in favour of the defendant that the accounts for that 
period, if produced, might account for that sum of money, he 
found that the balance of Rs. 1,370-0-5 must be taken to have 
been misappropriated by the defendant, so far as the receipts re- 
latitg to the persons referred to are concerned. He found there 
were also other encumbrances now subsisting on the properties, 
He wasalso confirmed in his view of the accounts already set 
forth and stated that the accounts can lead only to one conclusion, 
7:2, "that the defendant has all along regarded the Durga 
“property and income as no other than his own private and 
“personal property, and himself their absolute owner, accountable 
“to none.” During this investigation also by the Commissioner, 
the defendant did not appear, while the plaintiff produced wit- 
nesses and filed documents before him. Both the defendant’s 
agent and his vakil were aware that the investigation was being 
carried on by the Commissioner. 

The Commissioner was again directed to submit a further 
2port with reference to matters other than those connected with 
the persons referred to in paragraph 19 of the plaint. In the 
course of that enquiry the defendant was represented by his clerk 
and the plaintiff by his own clerk ; and where they were not able 
to agree the matter was brought to the notice of the Commissioner. 
After that enquiry so conducted, the Commissioner submitted 
another report. In that report also the Commisssioner stated 
that his observations in the previous reports were confirmed by 
his fuller examination. The defendant gave to the Commissioner 
a statement, dated the 25th July 1903, expressing his inability to 
render any explanation regarding the lease or mortgage amounts 
of Rs, 2,020-0-5 or the sum of Rs. 1,370-0-5 mentioned in his 
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previous report which was not credited in the books. From the ab- 
stract statement attached to this report it will appear that the de- 
` fendant has to account for a sum of Rs. 1,682-7-10 exclusive of 
the sum of Rs. 1370 0-5 referred to above. The Commissioner 
also stated that it was not possible to find from the accoünts even 
roughly the annual income of the plaint Durga. The Judge ac- 
cepted the Commissioner's report and came to the conclusion that 
the accounts were not properly kept at all and directed the defen- 
dant to pay on account of the trust the two sums above referred to. 


Two objections are taken before us so far as the first report of 
the Commissioner, in which he found that a sum бї Rs. 2,020 has 
not been credited in the accounts, is concerned. It is argued that 
in coming to the conclusion that the defendant has misappro- 
priated that sum of money he has not allowed in the defendant's 
favour the road cess which the plaintiff’s 3rd witness, a Village 
Munsiff, admits had to be paid on the lands belonging to ,the 
Durga. According to that witness the road cess and the land 
cess came to about Rs. 150 per annum ; and it is contended that 
for 18 years the tota] amount would come to about Rs. 2,700 and 
that as the road cess which wasactually credited by the Com- 
missionerin the defendants favour amounted to a little over 
Rs. 700, credit for a further sum of Rs. 2,000 ought to be allowed 
to the defendant, and if so it would appear that there is no money 
to be accounted for by the defendant. 


We are of opinion that the defendant has not proved that the 
sum of Rs. 2,700 has been paid for road cess and land cess. This 
objection was not taken before the Commissioner ; on the contrary, 
he admitted, as we have already stated, that he had no explana- 
nation to give. The defendant could have produced receipts to 
show such payments to the Revenue officials. 'There is no evi- 
dence even now as to what the amounts were that were paid for 
those various years. For these reasons, therefore, we must hold 
that the defendant is not entitled to any credit for that sum. It is 
further argued that it appears from the evidence ofthe Commis- 
sioner himself that the account books from the year 1888 were re- 
gularly kept and, therefore, the defendant was not guilty of not 
properly keeping accounts. No doubt, the Commissioner says that 
two accouut-books, 7 and 8, were regularly kept. But that does 
not meet the objection above advanced by the Commissioner with 


PART VII.] ТНҚ MADRAS LAW JOURNAL REPORTS. 213 


reference to the mode in which the defendant kept his accounts. 
There were no separate accounts. ‘There were no accounts for 
‘certain periods. The defendant treated the Durga property as his 
own in the account books ; and the account books themselves are 
according to the Commissioner very suspicious. For these reasons, 
we are unable to say that the Judge was wrong in holding either 
that the accounts were not properly kept or that the defendant is 
liable to reimburse the sum of Rs. 1,370-0-5. 


With reference to the other item of Rs. 1,682 it is argued be- 
fore us that the defendant is entitled to a certain sum of money 
for his maintenance and as his personal receipts are stated to be 
Rs. 7,681-8-7 and the disbursements on his account are stated at 
Rs. 9,267, a.sum of about Rs. 1,582 ought to be credited in his fa- 
vour, and as the amount which he is alleged to have misappro- 
priated amounts to Rupees, 1.682-7-xo, it cannot be said that he 
has misappropriated any amount. 


There appears to be force in this contention. ‘The Jainashin 
according to the evidence in this case is bound to be a celibate and 
he is certainly entitled to lodgings, food and raiment, and per- 
haps for other necessary expenses he may have to incur. There is 
no evidence on either side to show what a Jainashin is entitled, if 
at all, to take out of the income for his own use. Не is certainly 
not entitled to use the income for the benefit of his wife and re- 
latives as he hasdone in this case. While, therefore, we are not 
prepared to uphold the defendant's contention, we are not at the 
same time satisfied that he acted dishonestly with reference to 
this amount. 'That they find a place in the accounts is in his 
favour. 


It is also contended before us that the Judge's finding on the 
sth issue is wrong. It was held in O. S. No. 2 of 1889 to which 
the appellant wasa party,that the plaint Durga falls under S. 3 
of Act XX of 1863. It was the appellant who there contended 
that he was trustee by appointment and that the Durga was an 
institution of the kind contemplated by the section aforesaid. 
We are not satisfied that the Judge is wrong. We do not think 
it mecessary to discuss the evidence on this point as it does not 
affect the main question in this case, s.e., whether the defendant 
ought to be removed. 

*4 
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That he is entitled to recover from the Durga estate the 
amotint he has claimed, there is no reliable evidence whatever to 
prove. 'There is no evidence that requires any consideration. 
The Judge has found that he has no private property of his own 
for advancing the amount claimed for the use of the Durga. 


That he claimed the proceeds of certain Durga lands as his 
own, is not now denied ; but it is urged that it was only done in 
the course of the suit. 

He has also not proved the necessity for the leases for long 
periods and the mortgage of Durga property. The Commissioner 
in his report of the 27th July has stated that he expressed his 
inability to render any explanation. 


Itis then urged upon us that even on proof of these facts he 
ought not to be removed, but that he may be retained on condi- 
tions that may be imposed on him. We are of opinion that the 
defendant ought to be removed in the interests of the institution. 
We cannot find any reasonable excuse for the wayin whicB the 
accounts ате kept. It is impossible to ascertain from the accounts 
theincome and expenditure of the Durga: they are inextricably 
mixed up with his own accounts, so that the Commissioner 
had to report a large sum of money as ‘ undistributable ” 
t. e., which cannot be ascertained *to have been received and 
spent on Durga or private account. He has misappropriated the 
sum of Rs. 1,370-0-5 and probably a larger sum which cannot 
now be traced. There is no explanation offered of his conduct in 
not appearing before the Commissioner to explain his accounts 
with reference to the sums received from the persons named in 
the plaint, which he is alleged to have misappropriated. 

He claims a large sum of money from the Durga to which he 
is found not to be entitled, and it is evidently unsafe therefore to 
leave the Durga properties in his possession. We have also to 
bear in mind that a married man is unfit to be а Jainaslin of the 
Durga according to usage, and according to the inam title-deed 
the endowment is to be continued ‘ so long as the rules regard- 
ing celibacy etc., are conformed to.” 

As to the amount to be paid by him, we reduce it to 
Rs. 1,370-0-5 for the teasons already referred to. 


- Under S. 14 of Act XX of 1863 the Court may direct the 
removal of the trustee or manager. As the defendant is in 
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possession of the Durga properties as trustee and manager, оп his Муајі 
removal, he has to be relieved of his possession of the properties. 
So long as he is in possession he will be treated as a trustee liable 
to render accounts. He is entitled to get a discharge and to be 
relieved of all obligations as a trustee by the Court. Itis neces- 
sary therefore to direct surrender of possession. If there is any 
person already competent to represent the Durga, possession may 
be delivered to him. Ifthe power of appointment is shown to be 
vested in any person, the decision in Gyana Sambandha Pandara 
Sannadht v. Kandasamt Tambiran* shows that such person may 
be directed to make the appointment and possession may be 
delivered to him. If there is no person competent to represent 
the trust, we see no reason why a receiver should not be appointed 
to take charge of the estate. Under 5. 14 of Act XX of 1863 
damages may be decreed against the trustee. That provision 
implies that the damages decreed must be paid to some person 
representing the trust. The order that damages should be paid 
and possession delivered to some specified person is necessary to 
give effect to S. 14. The question to whom the possession is to 
be transferred is an incident of the declaration that the defendant 
is removed from the trusteeship. On the question whether we 
are entitled to appoint a trustee, there is a difference of opinion 
between Shephard J. (see Stvayya v. Rams Reddi?) and the 
learned Judges who decided Sheoratan K'unwart v. Ram Pargash.? 
It is unuecessary for us to decide that question. But whether we 
have jurisdictiou to appoint a trustee or not, we are entitled to 
direct a competent person to appoint a trustee and to direct 
delivery of possession to the person properly appointed. In this 
case the 2nd respondent has been appointed by the Religious 
Endowment Committee and possession may be properly delivered 
tohim. ‘The direction in the decree ‘that such appointment be 
made within two months from this date” is unnecessary. The 
decree which therefore the Judge has passed is in accordance with 
the decision iu Gyana Sambandha у. Kandasami.? With this 
and the other modification above pointed out as to the amount 
payable, we dismiss the appeal with costs. 


Y. 
Shak Ahmed, 





1. (1886) 1 I. R. 10 ML p. 375 at p. 508. 2, (1899) I. L. В. 22 М. p. 223 at p. 297 -- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


: Present :—Mr. Justice Miller. 
Aluvala Guruviah .. А Jis .. Petitioner* 
(Accused). 

Criminal Procedure Code, Se. 131, 136—'* Shall be liable to the penalty’*— Failure іо 
comply or to object—Penal Code, S. 188. 

A person against whom au order under S. 188, Cr. Р. C. is passed, if he neglects to 
take any steps whatever in respect of such order, either by way of compliance or 
objection in the manner provided by law, rendere himself liable to be proceeded against 
under 8. 188, I. Р. O., and ıt із not necessary that a further notice should be given to 


him as provided for in 8. 140 requiring him to perform the act directed by the order 
within a fresh period of time. 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, praying the High Court to revise the Judgment of the 
District "Magistrate of Kurnool in Crl. A. No. 21 of 1906, con- 
firming the conviction but modifying the sentence passed by the 
Stationary and class Magistrate of Atmakur Division in Calendar 
Case No. 183 of 1906. ° 

S. Swamtnadhan for petitioner. 

The Public Prosecutor (E. B. Powell) for the Crown. 

The Court passed the following 

ORDER :—Dr. Swaminadhan raises two questions on behalf 
of the petitioner : (1) Whether the conditional order under S. 133 
Criminal Procedure Code 15 illegal and (2) whether in the absence 
of the notice required by S. 140 the conviction can be susteined. 
The petitioner did not come forward to object to the order under 
5. 133 which directed him to protect his well “ according to the 
instructions of the Local Fund Overseer.” Assuming that the 
order is not such as is contemplated by S. 133, I do not in these 
circumstances think it necessary to interfere with the conviction 
in revision. ‘The question whether the notice prescribed by S. 140 
must be given before any punishment can be inflicted for dis- 
obedience of the order passed under S. 133 is not free from 
difficulty. 

If the order is made absolute under S. 137 or S. 139 then 
clearly no punishment can follow unless the procedure laid down 
in S. 140 is adopted, but neither S. 137 nor S. 139 declares as 
S. 136 does, the liability to punishment. 

The Public Prosecutor with the support of Queen Empress v: 
Bhishambar Lal* contends that whenever the time fixed in the 


È Ог, Rev. Oase No. 627 of 1907. 18th March 1908, 
Or. Bev. Pet. No, 383 of 1907, 
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order under S. 133 has been allowed by the person against whom 
that order is made to pass without compliance with the order or 
protest against it, the liability to punishment attaches at once to 
that person and may be enforced irrespective of S, 140. 

Both Ss. 136 and 140 imposea duty on the Magistrate; he 
“shall” make the order absolute and he “ shall” thereupon give 
time for compliance with it and point out the penalty attached to 
disobedience. Must he then, if he enforces the penalty under 5. 
136, at thesame time give further time for compliance with the 
order and threaten a further penalty for disobedience? Again if 
itis necessary to give warning of the penalty when a notice is 
issued under S. 140, should it not be equally necessary to give 
thesame warning before enforcing a penalty for disobedience to 
the order under S. 133? 

I have found some difficulty in finding an answer to these 
questions which shall be quite satisfactory, and at the hearing I 
was disposed to take the view presented by Dr. Swaminadhan on 
behalf of the petitioner, but, on consideration, I think that view 
does not give effect to the declaration of the liability enacted in 
S. 136, or to the difference between that section and Ss. 137 
and 139. The view taken by the Allahabad High Court does give 
full effect to S. 136 and is on that account the better inter- 
pretation, and I adopt that view and dismiss the petition. 

I do not know if the Magistrate contemplates further proceed- 
ings, but I think it desirable to point out that the petitioner is only 
bound to provide for the safety of the public so far as it is threat- 
ened by the existence of the road, and it will be the duty of the 
Magistrate to see if further proceedings are taken that he is not 
required to do more than the law requires him to do. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir Arnold White, КА, Chief Justice, and Mr. 
Justice Miller. 


Chudru Sattaya and others .. Appellants * 
v. CDefendants.) 

Marina Thinhuiah .. Respondent 
(Plaintif). 


Estoppel—Swt for mesno profts—Omision—Postession of lands on partition— 
Subsequent suit for memme profits against person who was in possession. 


* S. А. 1231 of 1904. 14th March 1907. * 
1. (1891)1.1, R 18 А 577. 
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Omission to take possession of lands even when possession was offered cannot 
deprive the party neglecting to take possession of the right to recover the subsequent 
mesne profits from the party who was 1n actual poesesuon of the lands. 

Second Appeal from the decree of the Subordinate Judge’s 
Court of Cocanada in А. S. No 113 of 1903, presented against 
the decree of the Court of the District Munsif of Coconada in 
О. S. No. 143 of Igor. 


The lands in respect of which the mesne profits were claimed 
by the plaintiff fell to the share of the rst defendant at a division 
between himself and the other defendants. The plaintiffs who had 
previously acquired an interest in the 1st defendant’s share of the 
property instead of taking possession of the lands that fell to the 
ist defendant unsuccessfully contested the propriety of the division 
between the 1st defendant and the other defendants. After those 
proceedings terminated, the plaintiff brought the present suit for 
mesne profits against the defendants 2 to Іг alleging that they 
were liable to make good the same, having been in possession of 
the lands that had fallen to the rst defendant's share, during the 
pendency of the proceedings above mentioned. 

S. Srinivasa Atyar for V. Krishnaswamt Asyar for appellants. 

P. Nagabhushanam for respondents. 

The Court delivered the following 

JUDGMENT :—The plaintiffs disputed the fairness of the 
division of the lands as between the ist defendant and defen- 
dants 2 to s, but the Court held that the division was fair. 
The fact that the plaintiffs did not take possession of the lands 
falling to the rst defendant's share when they might have done 
so, does not preclude them from claiming mesne profits from the 
parties who in accordance with the decisions of the Courts were 
wrongfully in possession in 1898 and 1899. 

In the lower appellate Court, the only contest was as to whether 
defendants Nos. 2 to 5 or defendants Nos. 6 to 11 were in posses- 
sion and liable for mesne profits. 

The second appeal is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present : Mr. Justice Wallis and Mr. Justice Sankaran Nair. 


Shamu Patter is «ie Appellant * 
v. (Plaintif). 
Abdul Kadir Ravuthan, and others .. Respondents 
(Defendants and 
Legal Representa- 
tives of the sth 
and 6th Defen- 
dants). 
Transfer of Property Act, S. 69—* Attest" —Mortgage—Ewecution. 
A mortgage deed isnot attested within the meaning of 8.59 of the Transfer of 
Property Act, if the witnesses are not present at the execution but affix their signatures 
on the acknowledgment by the mortgngor of the execution of the instrument by him. 


The meaning of the word ‘attested ” explained. 
The rule 18 different in the case of wills in India. 


Appeal from the decree of the Subordinate Judge's Court 
of South Malabar at Palghat in О. S. No. 26 of 1902. 

° P.R. Sundara Atyar and C. V Anantakrishna Asyar for 
appellant. 

Т. R. Ramachandra Atyar and T. R Krishnaswamt Аўуат 
for respondents. 

Р. R. Sundara Atyar.—In this case, the execution of the 
mortgage was admitted; only the consideration was denied. Hence 
neither the factum of execution nor attestation had to be proved. 
You must presume that everything was regular Jogendra v. Netas- 
саит.) No issue was framed on this question till a very late stage 
when it ought not to have been done. 

Under S. 59, T. P. A., it is writing, and not signing, that 
needs to be attested by the witnesses. ‘The Calcutta cases which 
take the narrower view, £.e., Girindra Nath Mukerjiv. Bejoy Gopal 
Mukerji? , Abdulbarim v. Salimun® ; Sast Bhusun Pal v. Chandra 
Peshkar* (in the last case, the observation is obt#er) purport to follow 


Shamu Patter 


Y. 
Abdul Kadir. 


two English cases Sharp v. Birch® ; Ford v. Kettle? without notic- , 


ing that those were under a special statute (Billsof Sale Act) which 
required the attesting attorney to explain the purport to the execu- 
tant, thereby implying that he should be present at the execution. 








* A. B. 27 of 1904. 28 Jauuary 1908. 
1. (1908) 7 C. №. N. 884. 2 (1898) I. L. R. 26 С. 246. 
8. (1899) I. 1. R. 27 O. 190. 4. (1906) I. L. В. 38 C. 861. 
в. (1881) 8 Q. B. D. 1119 6. (1882) 9 Q. B. D. 189. 
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Shamu Patter The proper analogy is furnished by the Statue of Frauds as to Wills, 


Abdul Kadir 


S. 5—-ѕее cases collected in Bacon's Abridgment Vol. III, p. 445; 
Stonehouse v. Evelyn ;? Parke v. Mears;? Eliis v. Smith ;3 
Grayson v. Atkinson ;5. White v. Trusteesof the British Museum.” 
They shew that mere acknowledgment of execution will do. This 
is the general law, vide observations of Lord Hardwecke in 
Grayson v. Atkinsont approved in Body v. Halse’ ; Hindmarsh 
v. Charlton.” The present Wills Act and the Indian Succession 
Act only embody the result of the decisions (Wills Act, S. 9; 
Indian Succession Act, S. 50). As to bonds see England v. Rofer.* 
For the American Law, See Washerburner on Real Property, 
рр. 538, 539, Vol. Ш. At p. 292, the author says that the exe- 
cutant as king the witness to subscribe will do. No doubt the 
witnesses must be there, and must also sign antmo attestand:— 
Jarman, on Wills Vol. I, p. 88 There is no general principle of 
law that the witnesses are to be present at the signing. [Sankaran 
Nair J—Will acknowledgment to one do?] No. [Sankaran 
Nasir J.—But in one of the English cases you find that acknow- 
ledgment to one will do.] That is, proof of acknowledgment to 
one will do. The English rule is analogous to the rule in S. 68 
of the Indian Evidence. Act. [Sankaran Ма J.—How is the 
acknowledgment to be? ] It may be verbal or inferred from con- 
duct. 'The contrary view would lead to great inconvenience in 
practice. Attestation is to the signature and not to the signing. 
See the definition in Bouvier's Dictionary. The American cases 
bear out this view. Therefore, the Bombay and the Allahabad 
view as laid down in Ram: у. Bat Parvathi,” and Ganga De v. 
Shtam Sunder,:? respectively, is the better one. 


Т. К. Ramachandra Atyar:— The object of attestation is 
that there should be some one to bear witness in case of dispute. 
The word itself implies presence. Acknowledgment might be 
made at a different time and might be contrary to fact. If this 
doctrine of attestation on acknowledgment is logically pursued, 


^l (1784) 8 P. W. 264 ; 24' E. R. 1050. 2. 2 Bos and Pull p. 217. . 
8. (1754) 1 Vesey Junior, p. 11 30 Е.В. 205. 
4. (1754) 2 Vesy Senior, p. 455 ; 28 E.R. 291. 
5. (1829) 6 Bing. N. O. p. 810. 
& (1893) 1 Q. В. 208, 7. (1861) 8 H. L. 168 ; 11 E.B. 89, 
8. (1816) 1 Stark 804 at 810. 
э. (1908) L Ẹ. В, 27 В. 91. 10. (1908) I L. R. 26 А, 69. 
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it might come to this— if the witness is aware of the hand- Shamu Pattér 
writing, acknowledgment even is unnecessary. This is the m E 
meaning given to the word in Stroud's Judicial Dictionary, 
by Wharton at p. 80, in Norton’s Interpretation of Deeds 
р. 21 and in 2 Blackstone 307. The early English cases pro- 
ceéd on the principle of stare decisis. The difference in the wor- 
ding of the Succession Act and Transfer of Property Act is in 
favour of the Calcutta view—Sast Bhusan Раі v. Chandra Peshkar? 


The Court delivered the following 


JUDGMENTS :— Wallis, J.—The main question raised in 
this appeal is whether the provisions of.S. 59 of the Transfer of 
Property Act which requires a mortgage to be effected by a regis- 
tered instrument signed by the mortgagor and attested by at least 

wo witnesses are sufficiently complied with when the witnesses 
are not present at the execution of the instrument by the mortgagor, 
but attest it subsequently on his acknowledgment of his signature. 
This’ question has been answered in the negative by the Calcutta 
Court in Girindra Nath Mukerjeev. Bejoy Gopal Mukerjee* and 
Abdul Karim v. Saltmun ? and in the affirmative by the Bombay 
and Allahabad High Courts in Ramyt v. Бағ Parvati * and Ganga 
Des v. Shiam Sunder. " 


As to what is meant by attesting an instrument the appellant 
has relied on numerous old cases under S. 5 of the Statute 
of Frauds of which Stonehouse v. Evelyn," Grayson v. Atkinson? 
Eliss v. Smiths and White v. Trustees of the British Museum? 
were cited before us. In these cases, it was held that under 
the provisions which required a will of lands to be “attested 
and subscribed in the presence of the devisor by three or more 
credible witnesses ” it was unnecessary for the testator actually 
to sign his will in the presence of the witnesses and that it was 
sufficient if he acknowledged it tobe his. will. This contention, 
however, was disapproved by many of the Judges who felt bound 
to follow it on the principle of stare decisis, and the objections 
to it have nowhere been more forcibly expressed than by Lord 


1. (1906) 1. L. В. 38 C. 865. 


8 (1898) I. L. B. 26 О, 246, 3. (1899) І. І, В. 27 C. 190. 
4. (1902) I. L Е. 27 B. 91. 5. (1908) I. І, В. 26 A. 69. 

6. (1784) 24 Е. В. 1880 8. P Wms 251. 

т. (1762) 28 E. В. 291 3. Ves. Ben, 454. ea 


& (1754) BO. Е. В: 205 I. Ves. Jun. 11 9. (1829) 6 Bing: М.О. 316. 
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Brougham in delivering the judgment of the Privy Council in 
Caseraent v. Fullon,* a case under the Indian Wills Act No. XXV 
of 1338. “ The Statute of Frauds (29 Car. II., C. 3, s. 5), requires 
the will to be signed by the testator, in the presence of the witnes- 
ses; nevertheless, the construction put upon that important provi- 
sion has been that an acknowledgment is equivalent toa signature. 
How far this latitude of interpretation was justified in principle, 
we need not now stop to inquire, else it might well be suggested 
that to do an act in the presence of a witness, and to acknow- 
ledge having done it when the witness was not present, are two 
entirely different things—as different as the witnessing a fact or 
act, and the witnessing a confession of that fact or act But it 
is too late to raise any such objection; we may, nevertheless, 
observe that the greatest Judges who have dealt with the subject 
have admitted the force of such considerations, and lamented the 
latitude given to the statutory provision by their predecessors, 
who first broke in upon its strictness. When Lord Hardwicke, 
in 1752, was first called upon to adopt this construction he ex- 
pressed that it had fora long while been vexaia quaesito; but 
still he felt the weight of authority too great to adopt the course 
he manifestly inclined to—Grayson v. Atkinson.’ ‘Two years 
after, the point was more solemnly considered in 24/15 v. Smith? 
and adjudged by the same great lawyer, who then had the assist- 
ance of Sir 9. Strange, M. R, Willes, C. J., and Parker, C. B. 
AJl these eminent men expressed their opinion, that, had the 
question been open, and if they were called upon now to decide 
it for the first time, they should not have held acknowledgments 
sufficient. But they found on examining the cases that the case 
was not res tniegra.? 

In the English Wills Act 1 Vict. C. 36, followed in the 
Indian Wills Act No. XXV of 1838 and the Indian Succession 
Act of 1865, S. 50, the Legislature, when intending that acknow- 
ledgment of the signature should be sufficient in the case of 
wills, did not think fit to leave this upon the construction placed 
upon the word ‘attest’ in the connection in which it occurs in 
5. 5 of the Statute of Frauds, but expressly enacted that the 
signature must be ** made or acknowledged? by the testator in 
the presence of two or more witnesses, thus reproducing what 





1. (1845) 8 M, І. A. 895. 
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had for a very long time been understood to be sufficient in the Shamu Patter 
case of wills of land, but no longer leaving it to rest on a ques Хы ae а, 
tionable construction of the Statute of Frauds. е 
Мг. Sundara Iyer has not been able to cite to us апу case not Wallis J. 

under S. 5 of the State of Frauds in which attestation was held 

to be sufficiently proved when it appeared that the deed was not 
executed in the presence of the witnesses but subsequently ‘ac- 
knowledged before them by the maker. England v. Rofer,? and 

Parke у. Mears? deal with proof of execution and not with proof 

of attestation where attestation is necessary. The meaning of 

the word ‘attest’ has often come up in regard to the exe- 
cution of powers which are required to be attested, but I 
cannot find that it has ever been suggested that attestation 

of an acknowledgment of the appointor’s signature would do. 

In Farwell on Powers p. 137, it is said that the term attest means 

* a witness shall be present to testify that the" appointor has 
done*the act required by the power.” In Burdett v. Spilsbury,? 

whtre the opinion of the Judges was taken, Lord Campbell 
observes at р. 417: “ What is the meaning of an attesting witness 

to a deed ? Why, it isa witness who has seen the deed executed, 

and who signs it as a witness ;" and Lord Chancellor Lyndhurst 

says similarly: * The party who sees the will executed is in fact a 
witness to it ; if he subscribes as a witness, he is then an attesting 
witness.” This was the meaning put upon the word in Sharpe у 
Birch,* and by Sir George Fessel in Ford v. Kettle.© In the latter 

case Sir George Fessel says at p. 143: “ What then does ' attest- 

ation › mean? It isa well known legal term. The ordinary form 

of attestation is ‘ signed, sealed, and delivered’ by the person who 
executes in the presence of the attesting witness. That is what 

‘ attestation’ means. The thing must be done in the presence of 

the man who in the future will be able to testify that it was done. 

The authorities show that there is no attestation unless the thing 

is done in the presence of the. attesting witness.” These words 

afford good guidance as to the meaning to be put on the word 
attestation in construing an Indian statute. The decisions of the 
Bombay and Allahabad High Courts in Ramji v. Bat Parvati’ 

and Ganga Det v. Shiam Sunder” proceed on the ground that 


1, (1816) 1 Stark. 304, 9. (1806) 3 Bos. & Р. 217. 
8, (1848) 10 CL and F. 840. 4. (1881) 8 Q. B. D. 11 
5. (1892) 9. О. B. D. 189. 6. боозу L L. В. 27 В. ar 


Т. (1908) I. L. В. 36 A. 69. a 
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йы Pattar S. 50 (cl. 3) of the Indian Succession Act which prescribes thé 
eer Kadir. manner in which wills must be attested requires fthe attesting 


Wallis J. 


witness either to see the testator sign or to receive from him 4 
pérsonal acknowledgment of his signature, and that this provision 
must be taken as a statutory definition of attestation applicable to 
other Indian Acts as well. With great respect I am unable to 
share this view. I do not think we should be justified in treating 
the provisions of S. 50 (cl. 3) of the Indian Succession Act as 
though they appeared in an Interpretation Act and applying them 
to other Acts. These provisions have a special history as already 

ointed out and follow the provisions of the Wills Act, I Vict. 
E 36, which gave statutory authority to the corstruction put 
проп S. 5 of the Statute of Frauds, and, in my opinion, it would 
not be justifiable to apply them to other Acts If the legislature 
had intended that mortgages should be recognized in this way, 
they would, I think, have said so. 

It is further objected on behalf of the appellant "d this роі 
was taken too late asthe execution was admitted by the ard 
defendant who filed a writtén statement on behalf of defendants 
Nos. 5 to 7. The mortgagors, defendants Nos. 1 and 2, were 
ex parte, and defendants Nos. 5 to 7 were бшу attaching creditors. 
It was, therefore, necessary for the plaintiff to prove his right toa 
mortgage decree against defendants Nos. I and 2. This he 
failed to do when it was elicited in cross-examination that the 
attesting witnesses were not present when the mortgage was 
executed. 

Under these circumstances the Subordinate Judge was, I 
think, justified in framing the further’ issue and deciding it for the 
defendants. Тһе appeal must be dismissed with costs. 

Sankaran Ма J.—The question is whether the instrument 
Suéd upon is ‘attested’ as required by S. 59 of the Transfér of 
Property Act. There are two witnesses, Chami and Sivarara’ 
Menon. Chami addmitted that he did not see the documerit being 
written or signed andthat he attested it at the Sub-Registry 
office at the request of the mortgagee. As this was in the рге" 
sence of the mortgagors to whom the mortgage amount was then 
paid in his presence, it must be taken to be proved that though 
there was no oral acknowledgment; the mortgagors in effect 
admitted their execution. Sivarama Menon stated that he did not 
know where and when the document was written, that he did 
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not see its execution by the rst and 2nd defendants and that Shamu Pattar 
he only attested it on their admission. S. 59 of the EM 
Abdul Kadir. 
Transfer of Property Act enacts that “ а mortgage can be BS 
effected only by a registered instrument signed by the mortgagor вапкагап 
and attested by at least two witnesses.” Is this document NairJ. 


‘attested ? 


It iscontended before us that as the witnesses signed their 
names on the admission of the mortgagors of their signatures, 
they have ‘attested ’ the instrument. 


The word ‘ attest’ means to bear witness to; affirm the truth 
or genuineness of. A person cannot be a witness to, or affirm the 
genuineness of, an instrument unless he was present at the execu- 
tion thereof. The subsequent admission may be false. If the 
mental conviction of a person is enough for him to be a witness, 
such conviction may be produced not only by the admission of the 
party executing but also by other unimpeachable testimony even 
against the declaration of the executant. Apparently, for this 
reason, the attesting witness must be one who was present at the 
execution. So according to Blackstone’s Commentaries, Уо]. II. 
р. 307, the * attestation’ of a deed is “the execution of it in the 
presence of witnesses." According to Lord S¥. Leonards, the attes- 
tation should be in this form: “ Signed by the abovenamed 
testator in the presence of us present at the same time who have 
hereunto signed our names’—Hand Book of Real Property. 
Fresh field v Reed * has decided that when used in an instrument 
* the term ‘ attest’ manifestly implies that a witness shall be 
present to testify that the party who is to execute the deed has 
done the act.” Lord Selborne relied upon this decision in Sead v. 
Clartdge,? when he was considering the effect of the Bills of Sale 
Act 1878. Не said: “ Whatis che meaning of the word ‘ attesta- 
tion’ apart from the Bills of Sale Act 1878? The word implies the 
presence of some person, who stands by, but is not a party to, the 
transaction.” бо also Fessel, M. В. in Ford v. Kettle? Seal у. 
Claridge ? Sharpe v. Birch, + Ford v. Kettle, are decisions 
on the Bills of Sale Act where the same view was taken as to the 
meaning of this word. 





L (1812)9 M. & W. 404. 2. (1881) 7 Q. B. D. 519. 
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On the other hand, the cases Elles v. Smtth, * Grayson v. 
Atkinson? . Stonehouse у. Evelyn,’ White ч. Trustees of the 
British Museum,* have been cited to show that in decisions upon 
the Statute of Frauds it has been repeatedly held that the witnesses 
need not be present at the execution but the acknowledgment by 
the testator of his signature to the witnesses followed by their own 
signatures is sufficient and they will be treated as attesting wit- 
nesses under the section. 

Lord Campbell, C. J., however, said of a will under S. 5 of 
the Statute of Frauds “ that the will should be attested by the 
witnesses, #.¢., that they should be present as witnesses and see it 
signed by the testator” (Roberts v. Phillips)» and in Bryan v. 
White Dr. Lushtngton said: “‘ Attest? means the person shall be 
present and see what passes, and shall, when required, bear wit- 
ness to the facts." 


As to the decisions on the Statute of F1auds holding that an 
acknowledgment by the testator is sufficient for the witness to sign, 
I do not attach great weight to them. All the four Judges inclu- 
ding the Lord Chancellor іп Ellis v. Smith said they were not 
satisfied that an acknowledgment is sufficient as it lets in incon- 
veniences and perjuries which the Statute was designed to prevent 
andis destructivelof those barriers the Statute erected against 
perjury and fraud, though they also said that it was not open to 
them to decide otherwise as it was not res integra and stare decssts 
seemed the wisest course. 


The balance of English authority is decidedly in favour of 
adopting the natural meaning of the term. 


The decisions of the Indian High Courts are not uniform. 
No decision of this Court has been brought to our notice. The 
learned Judges of the Calcutta High Court are of opinion 
that the witnesses must be present when the mortgage instru- 
ment is sigued—see Girindra Nath Mukerjee у. Bejoy Gopal 
Mukerjee," Abdual Karim у. Salimun,® Sast Bhusan Pal vw. 
Chandra Peshkar® and Dinamoyee Debi v. Bon Behari Kapur.° 
iiie Ai CEP ll a nD OO LER шр es SRR TE SEE END ры. 


1. (1784) 1 Ves. Jun. 11 ; 30 Eng. Rep. 205. 
2. (1752) 2 Ves. Ben. 454 ; 28 Eng. Rep. 291. 
3. (1734) 8. P. Wms. 264 ; 24 Eng. Rep. 1061. 4. (1829) 6 Bing. 810, 
5. (1855) 4 E. and B. 450, at p. 453, (24 L. J. (New Series) Q. B. 171. 
6. 2. Rob. 315 at p. 817. 7. (1898) I. L. B. 26 O. 248. 
8. (1902) I. L В. 27 О, 193. 9. (1906) I. L. В, 83 O. 864. 
ў 10. (1903) 7 0, W. N. 60, 
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On the other hand it has been decided by the Bombay High Shamu Pattar 
Court in Ram: у. Bar Parvati? and the Allahabad High Court 
in Ganga Det v. Shiam Sundar? that the attestation of a mort- 
gage deed required by S. 59 of the Transfer of Property Act in- 
cludes attestation after execution of the deed on the acknowledg- 
ment by the executant of his signature. 

І agree with the Calcutta High Court. The natural mean- 
ing of the word ‘attest’ as I have shown is in favour of that 
view. A person signing a will in the presence of a testator after 
receiving from him a personal acknowledgment of his signature 
or mark ‘attests’ a will under S. 50 of the Indian Succession 
Act. The absence of a similar provision for the acknowledgment 
of execution in S. 59 of the Transfer of Property Act shows that 
attestation of the actual execution is necessary. The Bombiy 
and the Allahabad cases decide that when the word ‘attest’ is 
expressly and in terms declared to bear a certain meaning in 
the Ifidian Succession Act, it must be taken to have the same 
medning in the subsequent enactment, the Transfer of Property 
Act, even in the absence of any such legislative declaration ; and 
in fact this is the only argument advanced by the learned Judges 
who decided those cases. My inference isthe other way. The so- 
called attestation based onthe acknowledgment is ordinarily 
superfluous as evidence, as the document is registered and the exe- 
cutant’s acknowledgment of his signature before a public officer 
is entitled to greater weight. A will operatesonly on the death 
of a testator and an acknowledgment by him, therefore, might 
perhaps be reasonably considered sufficient by the legislature as 
it is open to a testator at the time of the acknowledgment or 
subsequent thereto to make a willin the same terms without pre- 
judice to another person’s interest while in the case of a present 
transfer of property the law might well insist upon proof of the 
voluntary execution of the document on the date it purports to 
bear in the interests, among others, of those who might claim 
under grants by the executant between the date of the alleged 
execution and the acknowledgment. It is desirable to have proof 
of execution rather than proof of the executant’s acknowledg- 
ment to prove such execution. 


кое 
Ravuttan. 


Sankaran 
Nair J. 


For these reasons, I would confirm the decree of the lower 
Court and dismiss the appeal with costs. 


1 (1902) T. L. R 27 B.91. _ 3. (1908) I. L. B. 26 A. 69. 
* 
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Walhs and Sankaran Nasr, JJ.- The memorandum of 
objections was not argued and must be dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Boddam and Mr. Justice Sankaran Nair. 


K. Achutayya .. Appellant and 

Petitioner* 

v. (Defendant). 

N. S. Thimmayya and another .. A Respondents 
(1 and 2 Plaintiffs). 
Achutayya Civil Procedure Code ,Ss. 521, 592— Award set aside— Appeal—Appellate Court's 
v: power to go isto the question of the propriety of the order of the firat Court setting aside 


Thimmayya. the award. 

Where a Court sets aside an award and gives a decree on the merits and an appeal 
is preferred therefrom, the appellate Court has jurisdiction to enquire into and, decide 
ag to the propriety or otherwise of the decision of the first Court setting aside an award. 

Second appeal from, and petition under S. 622 of the Civil 
Procedure Code praying the High Court to revise, the decree of 
the District Court of Kurnool in A. 5. No. 98 of 1904 presented 
against the decree of the Court of the District Munsif of Gooty in 
O. S. No. 707 of 1902. 


К. Narayana Rao for appellant. 
T. V. Seshagiri Atyar for respondents. 
The Court delivered the following 


JUDGMENT :—These cases depend upon the same ques- 
tion. The suit was referred to an arbitrator. The arbitrator 
made his award. Тһе defendant applied under S. sar, Civil 
Procedure Code, to set aside the award. The award was set aside 
by the Munsif. Afterwards the suit came on for decision on the 
merits and was determined by the Munsif in favour of the defen- 
dant. The plaintiff appealed and the District Judge on appeal 
decided that the Munsif was wrong in setting aside the award 
and without going into the merits reversed the decree of the 
Munsif, and entered judgment in accordance with the award in 
favour of the plaintiff. The defendant now objects that the Dis- 
trict Judge had no authority to go behind the decision of the 


a * B. А. Nos. 662 and 663 of 1905, 18th March 1908. 
С. В. P. Nos, 244 and 246 of 1905. T 
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Munsif in setting asidethe award—relying upon Ganga Prasad 
v. Kura? and Kalyan Das v. Pyare Lal. ? ° 


If these cases are intended to decide and do decide that on 
final appeal a District Judge cannot enquire into and decide as 
to the psoprietyor otherwise of a decision of the Munsif setting 
aside an award they are contrary to the decisions in Abdul 
Rahman v. Yar Muhammad ;*. Chattar Singh v. Lekhraj Singh ;* 
Ambica Dasta v. Nadyar Chand Pal ; 5 Mothooranath Tewaree v. 
Brindabun Tewaree;° Shyama Charan Pramanick v. Prolhad Dur- 
wan; Damodar v. Raghunath; and George v. Vasitan Soury ?. 


We prefer to follow these latter decisions which we think are 
right, and we dismiss these second appeals and revision peti- 
tions with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, (FULL BENCH). 
, Present :—Sir Charles Arnold White, КА, Chief Justice, 
Mr. Justice Wallis and Mr. Justice Sankaran Nair. 


Kommineni Appayya .. Appellant* 
(ard Defendant.) 

о. 
Mangala Rangayya and others .. Respondents 
(Plaintiff and 2nd 


and 4th Defendants). 

T. P. A4 Ss. 56, 67. 81—"'as against the seller” Marshalling as between a first mortga 
gee anda subsequent purchaser of one of the mórigaged. properties—Mortgage decree, 
Jorm of. 

A moitgagee ів entitled to be paid the whole of his debt fiom whatever portion of 
the mortgaged properties he chooses ; and where of two items 4 and B mortgaged, 
item A was subsequently purchased by another, the vendee is not entitled as of right to 
compel the mortgagee to proceed against item В before selling item 4. 

It is no doubt open to the Court to order that item В be sold first if the mortgagee 
will not be prejudiced by that course as well as to order the sale of item and to stop 
the sale of item A if the sale proceeds of B would prove sufficient to discharge the debt. 
The nght given to the purchaser by reason of B. 56, T. P. A, is not an equity which 
can beenforced to the prejudice of third parties ike the prior mortgagee, but is con- 
fined to the mortgagor and his legal representatives claiming as volunteers under him. 

[Krishna Дулат v. Muthuhumaranvamiya Pillai 19 explamed.] 
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Second Appeal from the decree of the District Judge of 
Кіѕіра at Masulipatam in A.S. No. 290 of 1904, presented 
against the decree of the Couit of the District Munsif of Tenali 
in O. S. No. 263 of 1902. 


"The Court made the following А 


ORDER OF REFERENCE TO A FULL ВЕМСН.— Тһе 
facts found are as follows :-—The rst and 2nd defendants being 
the owner of two parcels of land mortgaged them to the plaintiff. 
'They.subsequently sold and delivered possession of parcel No. І 
of the land to the зга defendant, who is а bona-fide purchaser for 
value, without notice of the prior mortgage. "The plaintiff now 
sues to recover the mortgage money by sale ofthe mortgaged 
property. The 3rd defendant contends that he is entitled to require 
that the plaintiff shall proceed against parcel No. 2 of the 
mortgaged land in the first instance, and that recourse should be 
had to parcel No. 1 only if parcel No. 2 is found to be insufficient 
to satisfy the debt due to the plaintiff. The District Mansif 
found that the 3rd defendant was entitled to have the assets 
marshalled in the manner claimed by him, and gave a decree in 
accordance with that finding, butthe District Judge modified 
this by directing that parcel * No. r alone be sold ifthe decree 
amount is not paid within the time limited." 

The question is whether, upon the above findings, the 3rd 
defendant is entitled to have the property marshalled and to re- 
quire that parcel No. 2 shall be first.sold before recourse is had to 
parcel No. 1. 


The principle involved has been fully discussed in a number 
of decided cases. That reported in Rama Raju v. Subbaraydu* 
is opposed to the 3rd defendant's claim, and the same view is 
supported by the decisions reported in Lala Dilawar Sahat ч. 
Dewan Bolakiram,? Bhikhari Das v. Dalip Singh, and Magni- 
ram v. Mehdi Hossein Khan.* 


On the other hand in the recent case of Kreshna Avyyar v. 
Muthukumaraswamtya Pillai this Court held that in a case 
like the present the Court would not be disposed to rely on the 








L (1882)I. L. R.5 М 887. 2. (1885) I. L. R. 11 O. 958, 
3. (1895) I. L. В.17 A. 435. 4. (1908) I. L. R. 31 C. 95 at 101. 
; 5. (1905) I. L. В. 29 M. 217. 
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authority of the above decisions, and added '' that in such.a case 
the purchaser (of a part of the property) may insist upon the 
mortgagee proceeding in the first instance against the mortgaged 
property whichis in the mortgagor’s hands would seem to be 
consonagt alike with sound principle ада the weight of authority 
(Ghose on Mortgage, 3rd edition, page 435).” 


We think that this view is correct, and we are supported by 
the authority of the cases reported in Rodh Mal v. Ram Harakh* 
and Lakhmidas v. Yamnadas.? 


In this conflict of authority and having regard to the general 
importance of the principle involved, we resolve to refer for the 
decision of the Full Bench the question stated by us above. 

C. P. Ramaswamy Atyar for appellant. 


P Nagabhushanam tor respondents. 


Р. Nagabhushanam.—The Transfer of Property Act does not 
directly apply but the priciple of S. 81, T. P. Act, is applicable. 
Before the passing of the Т. P. Act, decisions made no distinction 
between a subsequent mortgagee aud а subsequent purchaser. 
The present is a case of a subsequent purchaser without notice. 
A subsequent purchaser for value without notice'is entitled to the 
application of the principle vf marshalling in his favour—G hose 
on Mortgages, p. 436, last para; Storys Equity Furtsprudence, 
Vol. I., para 633. [Chtef Fustice—The only case ofa purchaser 
after the Transfer of Property Act is Krishna Ayyar v. Muthu- 
kumaraswamiya Pillai.3] |Sankaran Nasr ].—1f your argument is 


correct, S. 56 of the Т. P. Act is unnecessary.] Raya of Vifsanaga- . 


ram v. Raja Setrucherla* shows that Т. P. Act is not exhaustive 
in the case of a ‘charge.’ Similarly S. 8r is not exhaustive. The 
case of purchasersis omitted by oversight. [Sankaran Маз J.—If 
the Act did not deal with marshalling we could adopt your argu- 
ment; but where it provides for one class of cases why should we 
presume that the case of purchasers was omitted by oversight ?] 
Where a statute does not expressly negative a right, it cannot 
be taken away by implication—Raya of Vissanagaram v. Raja 
Setrucherla.s [Chief Fustice—The comments of Mr. Shephard in 
his notes to S. 56, Т. Р. Act, are against you. All these authorities 
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deal with the right for contribution.] Yes; see also Lukh- 
midas v. Jamnadas! ; Krishna Ayyar v. Muthukumaraswumsya.? 
Се] Fustice.—The question of third parties’ rights for mar- 
Shaling does not seem to have risen in Krishna Ayyar v. 
Muwuthukumaraswamiya."] It did ina way andthe prigdple is 
stated at p. 219. [Wallis J.—It is а case of a plea of contribution 
and not marshalling. You have nothing but a dictum in Arishna 
Ayyar v. Muthukumaraswmamtya® in your favour. The dictum in 
Lala Dilawar Sahat v. Dewan Bolaksram® is against you.] [Chief 
иѕйсе. —А dictum based on a passage in Ghose who does not 
quote any English authority for the principle which he says exists 
in England. Is there any English case in sour favour?] 
Avenall v. Wade;* Highes v. William. | Wallis J.—That simply 
shows the origin of S. 8r] BAtkhari Dus v. Dalip Singh,’ 
Ramarajuy. Subbarayudu® ; Bent Prosad Sinha v. Rewatt Lall" 
are against my contention. [Sankaran Nasr J.—Why do you not 
ask for a decree in this suit against the mortgagor under $, 56, 
T. P. Act? ] The Court will give it. 

'The respondent was not called upon. 

'The Court delivered the following 

OPINION.—The plaintiff, mortgagee, sues to recover his 
money by sale of the properties mortgaged, which consist of two 
parcels of land of which item No. ris in the possession of the 
ard defendant, a dona fide purchaser for value without notice of 
the plaintiffs prior mortgage. The 3rd defendant, appellant, 
coutends that the plaintiff is bound to proceed first against the 
property, item Мо. 2, not sold to him and his property No. т 
should be sold only for the balance, if any. 

Under S. 67 of the Transfer of Property Act the plaintiff is 
entitled to ап order that the properties mortgaged be sold and 
5. 88 of the same Act provides that the Court shall pass a decree 
that in default of the defendant paying the mortgage amount, 
the mortgaged property or a sufficient part be sold and the pro- 
ceeds applied in discharge of the plain tiffs claim. 

A second mortgagee of one of the properties mortgaged with- 
out notice of the rst mortgage is entitled under S. 8r of the 





1. (1896) І. L. B. 92 В. 804. 9. (1905) I. L. R. 39 M. 217, 
3 (1885) I. L В. 11 0.258. 4. (1835) 46 В. R. 290, 
5. (1853) 42 E. В. 493. 6. (1882) L. L. R. 6 M. 287. 


т, (1897) І. L. В. 24 О. 746, 749. 
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by such sale, it шау be open to the Court to direct in the decree Арраууа 

itself its sale before the other property. ° PAER 
Further, in execution of a decree for the sale of both parcels, 

parcel No. т may be sold first, and if the sale proceeds are suff- 

cient tó discharge the plaintiff's debt, the sale of No. 2 may be 

stopped. : 

Whether the 3rd defendant's claim under S. 56 of the 

Transfer of Property Act may not be enforced in this suit by 

passing a decree which will enable the 3rd defendant to sell item 

No. 2and have the sale proceeds appropriated by the Court in 

discharge of the plaintiffs claim before the expiry of the period 

for the payment of the plaintiffs debt, after which alone the 

plaintiff could apply for sale, is a question which has not been 

referred to us or argued before us. The more limited question 

whether the District Judge was rightin passing a decree directing 

item ‘No. 1, the parcel purchased by the 3rd defendant, to be 

sold before item No. 2, has also not been referred to us or argued 


before us. 
Our answer to the question referred is in the negative. 


IN THE HIGH COURT OF JUDICATURE АТ MADRAS. 


Present :—Sir Charles Arnold White, A7., Chief Justice, and 
Mr. justice Sankaran Nair. 


Vishvendra Thirthaswami .. Appellant* 
(1st Defendant.) 
Р. 
Vishnumurti Bhatta and others .. Respondents. 
(Plaintiffs). 


Limitation Act, Art. 149—Murtgage—Redemption— When the right to redeem acorwes, — Vishvendra 
A mortgage was executed in 1828 and was made redeemable at the end of any Thirthaswami 


native year from that date The present suit for redemption was brought in 1902. Y. 
Held that the suit was barred. Vishnumurt 
Bhatta. 


Second Appeal from the decree of the District Court of South 
Canara in A. S. No. 326 of 1903, presented against the 
decree of the Court ofthe District Munsif of Udipi in O.S. 
No. 514 of 1902. 

The suit was one for redemption of a mortgage of 1228. 
There was a question as to .the exact terms of the mortgage. In 
1839, plaintiffs! predecessor had brought a suit alleging that the ec 

* В, A. 506 of 1905. 17th February 1908. 


*3 
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mortgage deed provided that it was redeemable at the end of any 
nativeyear within 15 years. The suit. was dismissed on the 
ground that there was no tender or deposit proved. Ex. 4 and B 
were the original and appellate judgments in that case. Ex. С 
E, Р, С purported to be copies of the defendant's pleader’s state- 
ments wherein they contended that tlie suit was not maintain- 
able within rs years, while agreeing with the statement as to the 
terms of the document made by the plaintiff. The copies were 
not certified to be correct. There was no evidence as to their 
having been compared with the original. In some of them there 
were the words “ compared—Court volunteer Copyist” above date 
1839. The-further question was whether even if the terms were 
as was: asserted by the plaintiffs predecessor in 1835, the suit 
brought in 1902 was barred. 

Р. R. Sundara Atiyor and В. Stlarama Rao for appellant, 

ЖК. Ramanath Shenot for respondents. х 

Р. К. Sundara Atyar:—Exhibits C, E, P and б are «not 
certified copies , nor are they examined copies sworn to by the 
person who compared them. There is no evidence that they 
have been compared with the original. S. 90, Evidence Act, 
does not apply to copies—even if it does, there is HO presump- 
tion under that section as to the truth of the facts recited in 
the document Accuracy is to be proved. Krishna Kishori v. 
Kishori Lal,+ Appathura Pattar v. Gopala Pantkar® show that 
S. 114, Evidence Act, has no application to documents. Even 
Supposing they are evidence, the mortgage is redeemable at the 
end of any year within 15 years. Under Art. 248, Limitation Act, 
time would begin to rnn from the end of the first year. Periodical 
right is provided for in Art. 131. That article does not apply 
to this case. The right of redemption under the document is not а 
recurring right. Itis aright which accrued at the end of the 
first year, but which could be exercised thereafter only at stated 
intervals, or rather, as put in Chinnasumy Reddtar у. Krishna 
Reddi? the mortgage is redeemable at any time but possession is 
to be delivered only at the stated period. Because plaintiffhas got 
ап option to sue gr not, limitation does not cease to run. Limita- 
tion begins to run from the happening of the earliest event on 
the happening of which he is entitled to sne—Reeves у. Butcher ;* 


"а. (1887) L L R. 1t C. 486 (P.C) 2. (1901) I. L. R. 25 M, 674. 
3. (1900)16 M. L. J. 146, 4. (1891) 2 Q. B. 509. 
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Hemp у. Garland ;! Sttabchand Nahar v. Hyder Malla.? Att. 75, 
Limitation Act, makes an exception to the general rule. 


Ramanath Shenot:—The copies purport to be by an officer 
of the Court and purport to have been compared. They are old 
documents. They are to be presumed to have been properly 
compared. Even of public documents, any secondary evidence 
may be given if they are lost—Kalandan v. Kunhunne.* Mercer 
v. Dennet shows that presumption may be made. Limitation 
begins to run only at the end of the period of optional redemption. 
Right of redemption and foreclosure must be taken to be co- 
extensive—ARqghubar Duyal у. Bhikya Lal* ; Vadju v. Vad7u? ; 
Tirugnana v. Nallatambi." Rose Атта! у. Rajarathnam Am- 
mal? proceeds upon special facts. [Sankaran Narr J.:—It is a 
question of construction in each сазе] The view that limitation 
begins to run at the end of the first year will lead to an absurdity, 
ё. g. when the period limited is less than the limitation period. 
[Sankaran Natr J.:—It is as if a party specifically contracted for 
а right to redeem even after the right for redemption might be 
barred.) The defendant's predecessor himself asserted that the 
mortgage was not redeemable within 15 years His construction 
agrees with the recital in Ex. 44 and ought to be accepted against 
the defendant. 

B. Sitarama Rao in reply :—The copies not being certified 
copies, the signatories ought to be proved to be officers of Court. 
Ex. B is conclusive on the question of construction. 


The Court delivered the following 


JUDGMENT :—Assuming that the documents, Exhibits 
C, E, F and G, aie admissible in evidence for the purpose of 
proving the mortgage sued оп and the provisions thereof, as to 
which we express no opinion, we are not prepared to say they 
negative the evidence afforded by Exhibit B (the judgment of 
the appellate Court in a suit in 1839 on the mortgage in question) 
which is admissible underSs. 74 and 9o of the Evidence Act, 
and which shows, as the Munsif finds, that the mortgage deed 
provided that the plaintiff might redeem at the end of any year 





1. (1818) Q. В. 519. 2. (1896) I L. В. 24 C. 281 
З. (1882) L Le R. 6 M, 80 4. (1904) 2 Ch. 534. 
5. (1885)12 С. 69. 6. (1880) I. L. R. 5 B 92. 


7. (1892) I. L. R 16 М, 486. 8. (1898) I. L. В. 28 М, 33, 
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) 


Vishvendra within 15 years. The only evidence in this case consists of the 
cr statements in exhibits 4 and B of the predecessor in title of the 
Vishnumurtbi plaintiff and the statement in Exhibit Æ of the predecessor in 


Bhatta. 
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Ravuthan, 


title of the defendant, and we cannot accept the statement in 
Exhibit Z, of the defendant’s predecessor in title as against the 
plaintiffs own statement in Exhibit В. In view of the special 
provisions in the mortgage deed it is not necessary for us to 
consider the question of construction (with regard to which con- 
flicting views have been taken) which arose in Vad?u v. Vadju* 
and Raghubar Dayal v. Bhikya Lai? onthe one side and in 
Chinnasawmy Reddiar v. Krishna Reddi 3 and Rose Атта! v. 
Rajaratnam Ammal * on the other. E 

Having regard to the terms of the instrument in question, 
the plaintiff has failed to show that his right to redeem only arose 
within 60 years of the date of the institution of his suit. 

We must set aside the decrees of the Courts below and dis- 
miss the suit. . 

Having regard to the position which the parties took up in 
the suit of 1839, we direct that each party bear his own costs 
throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Мт. Justice Wallis. 


Aiyathurai Ravuthan .. £s .. Appellant * 
(2nd Defendant). 
v. 
San.Muhamad Meera Ravuthan and others.. Respondent 
(Plaintiffs 
and ist Defendant.) 


С. P. Cy Ss. 28, 26—Mirjounder of parties defendants—" In respect of the ате 
maller "—Suit by asngnor of mortgage agaist mortgagor and assignee for а mortgage 
decree against the mortgagor and inthe alternative a personal dvoree ауаны the ussignec: 

Per Benson and Wallis J.J. :—(Chief Justice dissentient e) — А suit by the assignee 
of a mortgage against the mortgagor and his assignor (the mortgagee) fora mortgage- 
decree in the first instance against the mortgagor for the whole amount mentioned in the 
mortgage, and, in tbe alte: native, for a money-deciee against the assiguor (mortgagee) 
in respect of the amount that may be proved to have been received by him subsequent 
to the assignment and  moitgage-decrec in respect of the balance 1s not bad for mis- 
joinder of defendants. 





* S. A. No. 1550 of 1904. 25th | ebruary 1908. 
1. (1880) 1.1. R. 5 В. 22, 2. (1885) I. L. В. 12 C. 69. 
3.' (1906 16 M. L, J. 146, 4. (1898) I. L. R, 28 М, 83, 
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Per Wallis J. :— The words "ın respect of the same matter” in S 28 indicate that 
claims to relief might be joined in one suit against several defendants whether they 
constituted separate causes of action or not, so long as they are in respect of the same 
matter, 


The scope of 8, 28 is wider than that of Enelish rule 4, O. XVI, and English 
decisions under rule 4 are not applicable to B. 28, C. P. O 


Obiter --—English decisions on rule 1, О, X V1, are applicable to cases of joinder of 
plaintiffs under 5. 26, C. P. C. 

Second Appeal from the decree of the Court of the Subordi- 
nate Judge of Madura (West)in A.S. No. 238 of 1904 present- 
ed against the decree of the Court of the District Munsif of Din- 
digul in O. S. No. 297 1903. 

К. Ramachandra Atyar for appellant. 

Sir V. C. Destkachartar for respondent. 


The сазе first came on before their Lordships she Chief 

justice and Mr. Justice Benson. 
А The Court delivered the following 

JUDGMENTS :—The Chief Fustice:—In this case the plaint 
alleges that the rst defendant executed a mortgage to the and 
defendant to secure moneys due by the rst defendant to the 2nd 
defendant’; that the 2nd defendant assigned the mortgage to the 
plaintiff ; that the plaintiff gave notice of the assignment to the 
Ist defendant and demanded payment, and that the rst defendant 
stated he had paid Rs. 200 to the and defendant. The rst defen- 
dant’s case is that he paid the Rs. 200 to the and defendant before 
the latter assigned the mortgage to the plaintiff. The 2nd 
defendant denies this alleged payment. The plaintiff asked for 
a decree for the amount due under themortgage and for sale of 
the mortgaged property as against both defendants. 


The District Munsif held the suit was bad for misjoinder. 
The Subordinate Judge held there was no misjoinder. The plain- 
tiff is, of course, not entitled to the relief for which he asked, 
vtz., a mortgage decree against both defendants; but the lower 
appellate Court gave him a decree оп the mortgage as against 
the rst defendant and a decree for Rs. 200 as against the 2nd 
defendant. 


Although the plaintiff does not expressly claim the Rs, 200 
in the alternative from the 1st or 2nd defendant, in substance his 
claim is for а mortgage decree for the amount mentioned in the 
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mortgage as against the rst defendant if the Rs. 200 has not been 
paid off, and in the alternative, if the Rs. 200 had been paid off, 
for a mortgage decree for the amount mentioned, less the Rs. 200, 
as against the rst defendant, and for Rs. 200 by way of damages 
as against the 2nd defendant. Я 

The question of misjoinder turns on whether the plaintiffs 
right to relief is alleged to exist as against the two defendants in 
respect of the samematter within the meaning of S. 28 of 
the Code of Civil Procedure. The plaintiff's alleged right of 
relief as against the rst defendant is a right of relief based on the 
mortgage. His right of relief as against the and defendant would 
seem to be damages for the breach of an implied covenant that 
the debt due on the mortgage was outstanding at the date of the 
assignment, or damages for the fraudulent suppression of the fact 
that Rs. 200 due onthe mortgage had been paid off. In Murhappa 
Chetty у. Muthu Palani Chetty? it was held that on the true 
construction of S. 28, two distinct causes of action could nqt be 
joined against two defendants in one suit, and I see no reason 
to doubt that that decision was right. If in tne present case the 
cause of action alleged against the rst defendant is distinct from 
that alleged against the and, I think the suit is bad for misjoinder. 
As regards Meyappa Chetti ч. Pertannan Chetti? which was 
cited to us, speaking for myself, I should find some difficulty in 
following it. It seems to me thatin that case there were two 
distinct causes of action against two defendants. In Serayud 
Нид Khan у. Abdul Rahaman? there would seem to have been, 
as the Court pointed out, only one cause of action—v#z.,the dis- 
possession of the plaintiff. 

I think the District Munsif was right, and I would allow the 
appeal and restore the decree of the District Munsif. 

Benson J. :—The facts being as stated by the learned Chief 
Justice, I am of opinion that relief is sought as against both 
defendantsin regard to the same matter, and that both defendants 
may be sued in one suit under S. 28, Civil Procedure Code, 
and judgment may be given against either or both according to 
their respective liabilities. 

One chief object of the section is to avoid multiplicity of 
suits and the risk of inconsistent decisions in several suits arising 


i. (1903) I. L. R. 27 M. 80. 2. (1905) I. L. R. 29 M. 50. 
3. (1902) 1. L. R. 29 О, 267. 
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out of the same matter, that is, as I take it, out of the same 
transaction or connected series of transactions constituting the 
cause of action against each defendant. The present case indi- 
cates how easily the Courts might be led to give inconsistent 
decisions if the pleas of the two defendants were tried separately 
and on different evidence in each suit. It is obviously convenient 
and in the interésts of justice to try the whole matter in one suit. 
The case is similar in principle to that of Meyappa Chetti v. 
Periannan Chett:+ from which the case of AMuthappa Chetty v. 
Muthu Palani Chetty? is distinguished. 

There is, in my opinion, no misjoinder and the second 
appeal must bé dismissed with costs. 

The Chief S9usitce:— Under Ss. 575 and 587 of the Code 
of Civil Procedure an order is made referring the appeal to a third 
Judge. 

The Second Appeai was accordingly posted before Walls J. 

• К. Ramachandra Азуағ for appellant :—Muthappa Chetty v. 
Muthu Palant Chetty? is in my favour. Meyappa Chetty v. 
Pertannan Chetiy> does not dissent from it, but only distinguishes 
it Even if itis against me, it does not notice Smurthwasite v. 
Hannay?; see also Sadler v. Great Western Ку. Company.* It is 
no good referring to cases prior to the House of Lords cases. 
See Thompson v. London County Соипсі and the remarks of 
A. Г. Smith I. J. therein. Again Shesha Ayyar v. Krishna 
Ayyangar® says that a claim on a mortgage cannot be combined 
with any other claim. 


Sir V. C. Destkachartar for respondent:—The presence of 
the transferor was essential in my interests. Accounts had to 
be adjusted in his presence. Order XVI, г. 4, is similar to S. 26, 
but they both differ in their wording from S. 28; I mean order 
XVI, г. 4, as interpreted in Smurthwarte v. Hannay.? [Wallis J. 
—The Chief Justice in Muttappa Chetty v. Muthu Palam 
Chetty? 15 ОЁ opinion that if at all, the English rule is wider 
than S. 28.] The point of it is the difference ia the wording of 
Ss. 26 and 28. That has not been sufficiently noted by the learned 
Chief Justice. [Wades JI have never been able to under- 
stand the difference.] There is no hardship in not permitting 








1. (1905) I. L. R. 29 M. 50. 2. (1908) I. L. В. 27 M. 80. 
3. (1894) A. C. 484. 4. (1896) A. C. 460. Е 
5, (1899) 1 Q. В. 840 а 842, 6. (1900) І. L. R. 24 М. 96. 
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several plaintiffs to join in respect of different causes of action. 
but if defeudants were not so allowed to be joined there might be 
real hardship. There would be multiplicity of actions and pos- 
sibly inconsistent decisions. Meyappa Chetty v. Pertannan Chetty? 
is more in point than Muthappa Chetty v. Muttu Palantappa 
Chetty? though I cannot support the judgment, in the latter; 
Meyappa Chetiy's case ? follows Rajadur Chowdhry v. Kaltkrishna 
Bhattacharya? ; Buddree Doss v. Hoare Miller & Co.4 which 
again follows CAz/d v. Stenning® and is a decision of Wilson J. 
[Wallis J.—An authority оп the Judicature Act, no doubt, but it 
is before the House of Lords decision.] The Chancery practice 
has not been affected thereby. Expediency also is in favour of 
this liberal construction. | W/gJirs J.—But that argument did 
not weigh with the House of Lords.) Mudun Mohan Lal v. 
Holloway? ; Mowjt Мопу: у. Kuverjt Nanaji? are also in шу 
favour. The observations of Cockburn C. ] in Honduras Ry. Co. 
v. Lefevre? apply to this case. In. С. R. P. 63 to 69/06 Miller J. 
follows Meyappa Chetty v. Pertannan Chetty.* 

K. Ramachandra Atyar in reply:—' The old cases are no 
longer authorities. The Indian cases follow the old decisions. 

His Lordship delivered the following 

JUDGMENT :—In this case as pointed out in the judg- 
ment of the learned Chief Justice the transferee of a mortgage 
has brought a suit for sale against the mortgagor and has joined 
therewith a claim against his transferor the original mortgagee 
for damages in case it should appear that any portion of the mort- 
gage debt had been discharged by the mortgagor before the date 
of the transfer and so not be recoverable in the present suit from 
the mortgagor. The question is, is such a joinder of defendants 
and causes of action permissible, and thisagain appears to me to 
depend on the question whether the decision against allowing 
such а joinder in’ Muthappa Chetty ч. Muthu Palani Chetty? 
or the contrary decision in Meyappa Chetty у. Petrannan 
Chetti! should be followed. The decision in Muthappa Chetty v. 
Muthu Salant Chetty? proceeded upon the authority of English 
cases, and the chief question in my opinion is, are these cases 
applicable ? E 
^ 1. (1905) LL В. 29 M. 50. 2. (1908) I. L. R. 27 M. 80. 
. (1881) I. L. Е. 8 0. 963. 4. LI. R. 8 0. 170. 
6 
8 


1 
3 
5. *(1877) 5 Oh. D. 695. . (1886) I. L. В. I2 C. 555, 
7. (1907) I. L. B. 31 B. 616. . (1877) 2 Ex. D. 801, 
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The law as to joinder of parties and causes of action embo- 
died in Ss. 26, 28 and 46 of the Civil Procedure Code is borrowed 
with modifications from the rules in Orders XVI and XVIII of 
the Civil Rules of Practice under the Judicature Act. These 
Rules again are largely derived from the provisions of tle Com- 
mon Law Procedure Act,1852 and 1858 which modified the 
rigour of the rules of pleading at Common Iaw. The history of 
these changes is lucidly traced in the well known judgment of 
Lord Justice Bowen in Hannay v. Smurthwatte * which was 
approved by the House of Lords in Smurthwatte v. Hannay?. Ss. 26 
and 28 of the Civil Procedure Code reproduce thelanguage of 
Rules тапа 4of Order XVI as to joinder of plaintiffs and defend- 
ants with this modification that, whereas Rules 1 and 4 as origi- 
nally framed provided for the joinder of plaintiffs or defendants in 
or against whom the right to any relief was alleged to exist, S. 26 
expressly provides that in the case of joinder of plaintiffs, the relief 
must "be “in respect of the same cause of action" and S. 28 that 
in the case of joinder of defendants the relief must be “ in respect 
of the same matter.” Now it was decided by the House of Lords 
in Smurthwatte у. Hannay ? under Ruler as it originally stood 
that plaintiffs could only be joined in respect of the same cause 
of action and that the Rule did not permit several causes of action 
by several plaintiffs to be joined against the same defendant ; 
that is to say, Rule 1 was interpreted as confined to cases in which 
relief was sought “ in respect of the same cause of action,” so that 
the introduction of the words “ іп respect of the same cause of 
action” into S. 26 did not really make any difference, and there- 
fore English decisions on Rule 1 are applicable to cases of joinder 
of plaintiffs under 5. 26. It does not, however, follow that English 
decisions as to Rule 4 are applicable to cases of joinder of defen- 
dants under S. 28. 

Although the decision in Muthappa Chetty v. Muthu Palani 
Chetty 3 may perhaps be supported on the ground that the facts 
in that case were not such as to admit of the joinder of defendants 
there attempted on any view of S. 28, yet the decision proceeds 
on the authority of Sadler v. Great Western Ratlway Company * 
in which it was held by the House of Lords that a plaintiff could 
not under Rule 4 join separate causes of action against different 








1. (1898) 20. B 412. 2 (1894) A. C 494. · 
8, (1903) 1. L. В. 27 M. 80. 4. (1896) A. C. 250. 
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defendants in one suit. With great respect I am of opinion that 
English decisions on the scope of Rule 4 are not necessarily appli- 
cable to cases in India coming under S. 28. These decisions treat 
Rule т and Rule 4 as not concerned with joinder of causes of action 
at all but merely with joinder of parties. The fact, however, that 
under the Civil Procedure Code joinder of plaintiffs is only 
permitted when the reliefis claimed in respect of the same cause 
of action, while in the case of defendants joinder is permitted 
when the relief is claimed in respect of the same matter goes, in 
my opinion,to show that it was not intended to restrict the joinder 
of defendants to cases in which relief is sought in respect of 
the same cause of action, and if this had been the intention, the 
words “ іл respect of the same cause of action” would have been 
used in S. 28as wellas in S, 26. The use of the less definite words 
“in respect of the same matter? іп S. 28 would seem to show 
that it was intended to allow joinderof defendants not only «when 
relief was sought in respect of the same cause of action, but also 
when relief is sought in respect of separate causesof action 
against the different defendants so long as they all arise © in res- 
spect of the same matter." 'Theinconveniences of allowing defend- 
ants only to be joined in respect of the same cause of action in the 
strict sense and the consequent multiplicity of suits and failure 
of justice that must often result are forcibly pointed out by Lindley 
М. К. in Fankenburg у. Great Horseless Carriage Company 
where the Court of Appeal put a liberal construction upon the 
term “ cause of action" for the purpose of avoiding such in. 
conveniences. Any other decision would, it is there pointed out, 
have revolutionised the practice of the Chancery Division. ‘This, 
in my opinion, explains why the words “ in respect of the same 
cause of action" in S. 26 are replaced by “ in respect of the same 
matter ? in S. 28, the intention being that claims to relief might 
be joined in one suit against several defendants whether they 
constituted separate causes of action or not so long as they were 
" in respect of the same matter” ‘That the words “ in respect 
of the same matter" in S. 28 are wider than the words “ in respect 
of the same cause of action ” has been pointed out by Sir Bhashyam 
Atyangar J. in Dampanaboyina Gangi v. Addala Ramaswami.? Iç 
9. 28 is wider than S. 26, it is also wider than Order XVI, Rule x 
asit originally stood, and is also wider than Rule 4 which has been 
1. €1900). I. Q. B 504. 2. (1902) I. L. В. 26 M. 786 at 740. 
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held to be as restricted as Rule 1 with regard to joinder of causes 
of action. The conclusion follows that English decisions ynder 
Rule 4 are not applicable to S. 28, Civil Procedure Code, as the 
scope of thesection is wider than that of the rule. 'The decision 
in Muthappa Chetty v. Muthu Palani Chetty * proceeds on the 
view that the English decisions as to the scope of Rule 4 must 
govern cases under S, 28, Civil Procedure Code. If this is not so 
and the English decisions on Rule 4 can be treated as inappli- 
cable, the present case presents no difficulty and there is a uniform 
course of decisions in favour of allowing joinders such as that in 
the present case so long as the relief is sought “ in respect of the 
same matter"— Buddree Doss v. Hoare Miller and Co.*; Rajdhur 
Chowdhry v. Kaltkrishna Bhutta Charfya*; Madan Mohun Lal 
v. Holloway * which two cases closely resemble the present ; 
Meyappa Chetti v. Periannan* and Моту Mongi у. Kuverjt 
Nanag15. 

.For.these reasons, I agree with the conclusion arrived at by 
Benson J, and dismiss the second appeal with costs. The 2nd 
defendant must pay the ist defendants separate costs of the 
appeal in this Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:— Mr. Justice Wallis and Mr. Justice Sankaran 
Nair. 
Subramania Aiyar ne T Appellant * 


(1s Defendant). 
2. 

S. A. Subramania Aiyar and others .. Respondents 
(Plaintiffs, and 
defendant, etc.). 

Interest Act X X X I1 of 1839—Hindu Law onthe subject of Interest— When to be 
invoked. 

In order to bring а case under the provisions of the Interest Act, two things are 
essential: namely (1) an agreement or usage to pay interest and (2) a demand in 
writing. y 
The Hindu Law is not binding on the courts on questions of lability to pay interest. 

Appeals from the decree of the Subordinate Judge’s Court 


of Tanjore in О. S. No. 31 of тдот. 








* А, Nos. 135 and 144 of 1904. 10th January, 1908. 


i. (1898) I. І. В. 27 M. 80, 2. (1881) I. L. R, 8 C. 170, 171. 
8. (1882) L L. R. 8 C. 968. 4. (1886) L L. В. 12 O. 685. , 


5. (1905) 1.1, R. 29 М, 50. 6. (1907) L L» В. 81 B. 516. 


Aiyathur& 
Ravuthan 
v. 
Meera 
Ravuthan. 


Wallis J. 


Subramani& 
Aiyar 
v 


Bubramama 
Алуаг. 


Subramania 
Aiyar. 
Y. 
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H. Lubeck for appellant. 
Ф. R. Sundara Atyar and V. Purushotham Atyar for 


Subramania respondents. 


Alyar. 


The Court delivered the following 

JUDGMENT :—As regards the question of interest, we think 
the appellants were not entitled to any interest before the filing of 
the plaint as there was no agreement to pay interest and no de- 
mand in writing to bring the case within the provisions of the 
Interest Act. On this:point, we are not prepared to differ from 
the decision in Kamalammal v. Peeru Meera Levvat Rowthen.? As 
regards the recent case of Saunadanappav. Shtvbasawa? which 
awarded interest on the ground that the parties were Hindus and 
that it was according to Hindu usage to pay interest in such cases, 
ithas been settled in this Court, ever since the case of Annazt 
Rau v. Ragubat’ that Hindu law is not binding in such matters 
as the payment of interest. х 

The appeal must, therefore, be dismissed with costs. : 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Мт. Justice Benson and Mr. Justice Munro. 
Srimanth Raja Erlagudda Mallikarjuna Prasada 


Naidu Bahadur Zemindar Garu Petitioner * 
V. (Platni7ff). 
Moolupuri Pappaya ae T. Respondent. 
(Defendant). 


Madras Acts—Rent Recovery Act, S.7—Dispensat.on of putta not to be wiferred 
Jrom mere acceptance of muohihkka. 


The mere acceptance by the Jandlord of a muchilika executed by the tenant 18 not 
sufficient proof that the pultah has been dispened with. 
[Varatha Chari v. Balu Ма!һап& ; Narayana v. Mani referred to.) 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decrees of the Additional District Munsif 
of Masulipatam in S.C.S. Nos. 90 to 133, 136, 138 and 139 of 1905 
and petitions under S. 623, C. P. C., praying the High Court to 
revise the decrees of the District Judge of Kistna at Masulipatam 
in A. S. Nos. 189 to 204 and 237 of 1906, presented against the 
decrees of the Additional District Munsif of Masulipatam in О. 5. 
Nos. 43 to 46, 48 to 59 of 1905 and 47 of 1905. 

P. К. Sundara Atyar, for appellant. 

The Advacate- General (P. S. Sivaswamt Atyar) forrespondent. 


*O. R. P. Nos, 327 to 373 of 1906 and 878 to 394 of 1907. 7th January, 1908. 


P. (1897) I. L. R. 20 M. 481. 2. (1907) I. L. В. 81 В. 354. 
8. (1871) 6 M.H.C.R. 400. 4. (1881) LL.B. 8 M. 255. б. (1886) LL.R. 10 M. 86 
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The Court delivered the following 


JUDGMENT :—With regard to the rent of fasli 131g these Mallizarjuna 


civil revision petitions are not pressed. It is contended that as 
the tenant executed the muchilika, Exhibit A, for fasli 1308 to 
1312 inelusive and the landlord accepted it, it was not necessary 
for the landlord to tender any puttah as itis to be inferred that 
both parties agreed to dispense with puttah, 

We do not think any such inference can be drawn in this 
case. In the first place it was not the landlord’s case in the 
Courts below that there was any agreement to dispense with a 
puttah; on the contrary, in paragraph 6 of the plaint it was stated 
that a puttah ‘was prepared in accordance with the muchilika for 5 
years and actually tendered to the tenants, but refused by them. 
In the second, place we are not prepared to hold that the mere 
acceptance by the landlord of a muchilika executed by the tenant 
is sufficient proof that puttah has been dispensed with— Varatha- 
chari v. Balu Natken* and Narayana v. Mwuni.? 

Аз there was no agreement to dispense with pattah, the 
provisions of S. 7 of Act VIII of 1865 were not complied with and 
the suitsare rightly dismissed. We dismiss these civil revision 
petitions with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir Arnold White, КА, Chief Justice, and 
Mr. Justice Miller. 


L. Angannayya and others ae Appellants* 
v. (Defendants.) 

Daroor Narasanna and others ot Respondents 
(Plaintif and other 

Defendants.) 


T. P. Ay S. 43—T'ransfer. of inam lund—Inam inalenable—Subsequent enfran- 
chisement, effect of. 

In the absence of any reservation ш a transfer deed, the transfer of the land which 
18 the subject of an тпа, involves the vranster of the шаш also, whether theinam be 
regarded as a grant of land or as the remission of the assessment tbereon. 

If an inalienable inain 18 transferred aud the inam 1e subsequently enfranchised, the 
transferee 18 entitled to claim the luud enfranchised by 1eason of B. 43 of the Transfer 
of Property Act. 

Аһу transfer of а village seiv:ce inam 1s wholly null and void by reason of Reg VI 
of 1831. 

Held also that a statement in the transfer deed that the lands were sold to the 
vendor amounted to a representation by him that he was entitled to tiansfer ıt within 
the meaning of 8, 43, T. P. A. E 


* B. A. No. 9б of 1906. f 17on December 1907. 
(1881) L L. В. 8 M. 2 55. 2, (1886) І.І. В. 10 M, 863. 








v. 


Papayya. 


Angannayya 


Narasanna. 


Angannayys 
у. 
Marasanu& 


248 THE MADRAS LAW JOURNAL REPORTS. (VOL. ХҮШ. 


Second Appeal from the decree of the District Court of 
Kurngol іп A. S. No. 16 of 1904 presented against the decree 
of the Court of the District Munsif of Gooty in O. S. No. 455 
of 1902. 


S. Swaminadhon for appellants. . 
T. V. Seshagiri Atyar for respondents. 
'The Court delivered the following 


JUDGMENT :—There is no doubt that the Courts were 
entitled to hold, as they have held, that the land sold under the 
decree, was land in Survey No. 695-C and not in Survey No. 
695-B. In so holding they have not gone behind the decree, which 
was ambiguous. Nor have we been shown that they have gone 
behind the sale proclamation. 

The next question is whether the rst defendant had any 
interest in the land which he could mortgage to the plaintiff. 
The land was classed as Village Service Inam and was sold in 1889 
by the 2nd defendant : the Inam was enfranchised or resumed in 
1891, and the land was mortgaged to the plaintiff in 1892. 
Whether we regard the Inam asa grant of the land or asa 
remission of the assessment payable on the land, it is clear that 
ifthe land is transferred the Inam is transferred, unless in the 
transfer the Inam is reserved ; and it is not suggested that there 
was any stich reservation in this case. Any transfer of Inam 
forming the emoluments of Village officers and servants is by 
Regulation VI of £831, which was in force in 1889, null and void, 
and it seems that the alienation as a whole must be null and void, 
for itis not easy to see how it can be possible to alienate the land 
and reserve the benefit of the right to withhold the payment of 
the assessment payable thereon. 


But when the land was enfranchised or fully assessed about 
1891, it became alienable, and the 1st defendant then, and the 
plaintiff claiming through the ist defendant, subsequently, 
became entitled to require that the transfer should operate on the 
alienable interest acquired by the 2nd defendant. Dr. Swams- 
nadhan cited the case of Ramasam: Маё v. Ramasawy Chetty,} 
against this view, but that, as is pointed out in the judgment, 
was not a case іо which S. 43 of the Transfer of Property Act 
could be applied. 





1. (1907) I. L. B. 30 M. 265. 
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Here the 2nd defendant purported to transfer certain immo- 
vable property, and his statement in Exhibit 4 that theInam 
sold had fallen to his share, amounts toa representation that he 
was authorized to transfer them. The case is, therefore, within 
the section and the appeal has to be dismissed with costs. 


IN THE HIGH COURT OF JODICATURE AT MAURAS. 


Present : Мг. Justice Sankaran Nair. 


Subramaniya Othuvar Petitioner* 
v. (Petstioner-2nd Defendant). 
Munusawmi Pillai .. Respondent 
3 (Respondent-Platnis ff.) 


C. Р. Cy 8. 622— Erroneous decison on a question of law—HRerision 

The decision of a Court that an award was not bad on the ground that the arbitrator 
had drafted the plaint for one of the parties, the othe: party not having been aware of 
the same until after the award, though perhaps erroneous, 1s not llable to be set aside 
in revigion under 8. 622, С. Р С. 

„ Petition under „З. 622 of the Civil Procedure Code praying 
ie: High Court to revise the order of the District Munisiff's Court 
of Srivaikuntam dated 6th May 1907,in O P. No. 1241 of I607 
(O. S. No. 253 of 1906.) 

The A dvocate-General (Р. S. Stvaswami Atyar) and V. Puru- 
shotthama Atyar for appellants. 

К. Srinivasa Atyangar for respondent. 

The Court delivered the following 

JUDGMENT: -It is argued before me that the Munsif 
acted illegally and without jurisdiction in confirming the award 
when thearbitrator was a pleader who had drafted the plaint, 
а fact of which the petitioner was not aware before the award 
wasmade. The Munsif evidently did not think this was a 
sufficient reason, because he says that the pleader did not act for 
the plaintiff and that he is a respectable vakil of the High 

" Court. Iam not able to say that he acted illegally or without 
jurisdiction 1n coming to this conculsion. The Munsif may have 
been wrong on a question of law. But that is not a reason for 
this Court to interfere. 

A preliminary objection is also raised that no civil revision 
petition lies. I do not decide it. 


The petition is dismissed with costs. 








* O- R, Р, No. 604 of 1904. 5th March 1908, 


Subramaniya 
v. 
Munusawmi, 


250 | THE MADRAS LAW JOURNAL REPORTS. [VOL. XVIII. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* Peesent :—Mr. Justice Wallis and Mr. Justice Munro. 


Acchabba Beori and others... .. Appellants * 
(Prisoners x to 7 and 9 £o 12). 

V. • 
King-Emperor ae - .. Respondent. 


Cr. P. C, S. 91— Charge to jury—Afisdirechion— Omission to tell the jury the affect 
of 8з. 25, 260, Eosdenoe Act—Confessions, directions about. » 


lt is a miedirection to tell the jury generally that confessions to the Police if followed . 
bv the production of stolen property 18 admissible, without more: omission to point out^ 
that such confessions arc only admissible 1n во far as they relate distinctly to the fact 
thereby discovered vitiates the trial. 


Where there are more than one accused, the jury should be warned to take, and deal 
with, the case of each accused separatelv, and a confession of one invelving himself alone 
cannot be used against tbe others. 


Appeal from the sentence of the Court of Session ofthe 
South Canara Division in Cases Nos. 35 and 36 of the Calendar 
for 1907. 

The Public Prosecutor (E. B Powell) for the Crown. $ 

The Court delivered the following . 

JUDGMENT:—We think a new trial must be ordered in this 
case on the ground of misreception of evidence and misdirection. 
The Sessions Judge allowed the ryth prosecution witness to 
give hearsay evidence as to the guilt of the 4th accused and also 
recorded alleged confessions by accused Nos. 4 and 12 made when 
they were in the custody of the police. The Sessions Judge also 
misdirected the jury, in our opinion, in telling them that con- 
fessions to the Police if followed by the production of stolen pro- 
perty were admissible, whereas he should have pointed out that 
such confessions are only admissible in so far as they relate dis- 
tinctly to the fact thereby discovered. 

Evidence of such confessions should not be allowed to be given 
or recorded to any greater extent, nor when such evidence asis 
properly admissible has been recorded, should the jury afterwards 
be told génerally that the prisoners had confessed, «s has been 
done in this case. 

Further the Sessions Judge did not warn the jury to take the 
case of each accused separately and that a confession by one accu- 
sed involving himself alone, could not be used against the other 
accused. 

We set aside the conviction and direct the prisoners to be 
retried. 

“+ ог. А. No. 778 uf 1907. 24th February, 1908, "~ ù 
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IN THE HIGH COURT OF JUDICATURE АТ MADRAS. 


Present :—Mr. Justice Wallis and Mr. Jusice Miller. 
N.P.N.M. Chidambaram Chettiar .. Appellant * 
* » (Petitioner). 
v. 
The Tinnevelly Sarangapani Sugar Mills 
Company, Ld., represented by its Official 
Liquidator Mr. F. S. Clark .. Respondent 
(Respondent). 
Contract Aot, 8, 2231— Lien of Agen —Company.—Windisg up of —Effeot of winding а 
upon lien—Cumpanies Aot, S. 149. ы za 
B. 149 of the Companies Act does not authorise a Court to deprive а secured creditor Clark, 
of possession of his security; and consequently if an agent of the company is entitled 
to remain in possession by virtue of a lien under B. 231 of the Contract Aot, the making 
ofthe winding-up order will not affect his right to remain ın possession and continae 
to make the necessary disbursements. Disbursements made between the date of the 
winding up order and that of the handing over of possession stand on the same footing as 
the disbursements made prior to the winding up order, and the agent is entitled to a 
len in respect of both. 


Held also that on а construction of the agreement between the agent and the com- 
pany, there was nothing in it to exclude the operation of 8. 221 of the Contract Act, 
Appeal from the order of the District Court of Tinnevelly, 
dated 13 December 1906 in Interlocutory Application No. 342 
of 1906 in M. P. No. 265 of 1903. 


К. Srinivasa Atyangar for appellant. 
К. Ramanatha Shenot for respondent. 
The Court delivered the following 


JUDGMENT :—We do not think that there is anything 
in the agreement between the petitioner and the Company 
to exclude the operation of S. 221 of the Indian Contract Act. 
In so far as the expenditure incurred before the winding up order 
comes within that section the appellant is entitled to alien. The 
District Judge was therefore wrong in refusing to recognise this 
lien which operated on the properties and goods in his possession 
at the date of the winding-up order. S. 149 of the Indian 
Companies Act does not authorise a Court to deprive a secured 
creditor of possession of his security; but we understand that in 
this case possession was given up under the order of the Court 
dated the 5th December, 1905, without prejudice to the petitioner's 





* A. A. O. No. 6 of 1907. 18th October 1907. 
9 
I 


Chidambaram right Л 


Chettiar 
v. 
Olark. 


Guru varaju 
у. 
Gopinatha 
Tripathi. 
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If the petitioner was entitled to remain in possession by 
virtué of a lien under S. 221 of the Indian Contract Act, the 
making of the winding-up order would not affect his right to 
remain in possession and continue to make the necessary dis- 
bursements. The subsequent disbursements are stated to have 
been made between the date of the winding-up order and the 
handing over of possession. These disbursements, in our opinion, 
standon the same footing as the disbursements made prior to the 
winding-up order 

We must, therefore, set aside the order of the District Judge 
and remand the case to him forthe purpose ot'deciding what 
sum should be allowed in respect of disbursements subsequent 
to the winding-up order, and also for the purpose of deciding 
what property the appellant was in possession of, as agent, when 
dispossessed by the Court, and what amount he is entitled to as 
lien on such property under S. 221 of the Indian Contract Act. 
Fresh evidence may be taken. The appeal is allowed with costs 


here and in the lower Court. Costs will be paid out of the 
estate. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Wallis and Mr. Justice Munro. 





Bahubalendrani Guruvaraju .. Appellant* 
( Pettfioner.) 
v. 
Bahubalendrani Chandrasakara Raju .. Respondent 
by.guardian Gopinatha Tripathi (Counter-petr:). 


Suocession Certifioate Act, Ss. 19. 8— Appeal from Vicagapatam Agents order— 
Madras dot X X IV of 1839, S. 8, Rule X, Cl. 4—" District Court"—* Dutriot Judge." 

The Agent to the Governor ın Council at Vizagapatam is the judge of the principal 
Civil Court of original jurisdiction in the Agency, and consequently the Oourt over 
which he presides 1з a District Court within the meaning of 8, 3 of the Genera) Clauses 
Act. 


An appeal lies under 8. 19 of the Succession Certificate Act from the order of the 
Agent. 
[ Chakrapani v. Varahalamma dissented from. ] 
Appeal from the order of the Court of the Agent to the 
Governor at Vizagapatam in C. M. P. No. 2 of 1906. 


* * A. А. О. No. 1921 of 1907. 
1. (1894) I. L В. 18 M. 327. 


19tn February 1908. 
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B. Sttarama Rao for V. N. Kuppu Rao for appellant. 
С. R. Tsruvenkatachartar for respondent , 
The Court delivered the following 


JUpGMENT:—Itis urged that there is no appeal in this 
case under S. 19 of the Succession Certificate Act from the 
order of the Agent to the Governor at Vizagapatam, as it is con- 
tended that the Agent is nota District Court and the decision in 
Chakrapani v. Varahalamma’ is referred to. Mr. Thiruvenkata 
Chariar has, however, very properly called our attention to the 
definition of District Judge in the General Clauses Act, 1868, 
which was in force in 1880 when the Succession Certificate Act 
was passed. 


In 5. 2 (12) “ District Judge ” is defined as the Judge of a 
Principal Civil Court of Original Jurisdiction. 

We think under S. 3 of the Act XXIV of 1839 and Rule X, 
Clause 4, of the Rules framed pursuant to that Act, the Agent is 
the Judge of the Principal Civil Court of Original Jurisdiction in 
the Agency. In S.3 of the Succession Certificate Act “ District 
Court” is defined as a Court presided over by a District Judge. 
Consequently, under S. xo, Succession Certificate Act, an appeal 
lies from the Agent's order as from an order of a District Court. 

In ‘Chakrapant v. Vurahalamina? this provision of the General 
Clauses Act appears to have been overlooked, and we are unable to 
follow it. The objection must be overruled. 

As tothe merits in order to ascertain the.title ofthe petitioner 
it would have been necessary for the Agent to go into'the pedigree 
filed by the petitioner as supplemental to his petition in accord- 
ance with the Agent's direction. 


This would have involved a lengthy and complicated inquiry, 
and we think, under these circumstances, the Agent was justified 
in not going into the pedigree and dismissing the petition. 

'The appealis dismissed with costs. 


1. (1894) I. І. В. 18 M p. 227. 


Guruyaraju 
у. 
Gopinatha 
Tnpathr 
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Bangaranuma TN THE HIGH COURT OF JUDICATURE AT MADRAS 
v. и 
Branhase, Présent :— Мү. Justice Wallis and Mr. Justice Sankaran Nair. 


Surampalli Bangaramma Appellant* 
v. v5 (Plaintif ). 
Surampalli Bramhazee $t Respondent 
(Defendant). 


Hindu Law—Widowed  dawg hter-in law——Maintenanoe, suit for—Ploa in defence 
that the widow did not live with the husband during his life time, nol good. 

A Hindu wife who without sufficient cause Jeft her husband and hved apart from 
him during his lifetime does not forfeit her right to maintenance against the ancestral 
estate in the hands of her father-in-law after her husband's death, provided she is not 
otherwise disqualified thereto, ¢.g., by unchastity, etc. e. 

Per Wallis J. :—But it 18 open to the Court to have regard to her conduct in во 
having separated from the husband, in fixing the amount of her maintenance. It is the 
right and also the duty of a Hindu wife to return to her husband after separation 
from him, 

Per Sankaran Nair J.— Obiter.—The husband is under a moral obligation to mam- 
iain his wife though living apart. Не 1s bound to support her though he shold have 
no property at all and, if she quits hım without any adequate excuse, he ів поб ёп law 
bound to maintain her. 

The right to maintenance ів one accruing from time to time ; and a widow's right to 
it depends upon her wants and exigencies. The obligation of a Hindu hasband to main- 

- tain the wife is quite distinct from that of the father-in-law to maintain a widowed 
daughter-in-law, and tbe fact that she did not live with her husband while alive із no 
answer toa claim for maintenance against the father-in-law in possession of the ancestral 
property, on the husband’s death. 

Appeal from the decree of the District Court of Vizaga- 
patam in O. S. No. 22 of 1903. 
P. R. Sundara Atyar and V. Ramesam for appellant. 


1. R. Ramachandra Atyar and T. Ramachandra Rao for 
respondent. 


The Court delivered the following 

JUDGMENTS :—Wallss J:—The question we are called 
upon to decide in ‘this case is whether a wife who, without suffi- 
cient cause, leaves her husband and lives apart from him during 
his life-time forfeitsher right of maintenance against his estate 
after his death. 

It is undoubtedly the duty of a Hindu wife to live with her 
husband and under his protection, and if, without due cause, she 
leaves him and lives apart she cannot claim to be maintained by 
him. 

There is, however, no authority for saying that after leaving 
hirh she has noright to return and live under his protection. 


———— 


* A, No. 118 of 1904. 22nd January, 1908. 
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Hindu Law does not recognise any divorce or dissolution of Bangaramma 
the marriage tie, and in the absence of clear authority te the "NUN. 
contrary, I am of opinion that it is her right and also her duty to — 
return to her husband. Iam not referring to cases of unchastity Wallis J. 
which is’not alleged here. If she is entitled to be maintained by 
her husband during his life-time on her returning to him, it ap- 
pears to follow that her right to maintenance is only suspended so 
long as she goes on committing a breach of her duty by living 
away from him. After his death it is no longer possiblefor her to 
live with him andshe is not committing any breach of duty in 
failing to do sq, Consequently there is nothing to prevent her from 
enforcing a widow's claim to maintenance. It might not be an 
unreasonable rule to punish the misconduct of a Hindu wife in 
leaving her husband without due cause by depriving her of her 
right to maintenance either during his life or after his death, and 
if thére were any such well-established rule we should, of course, 
be Bound to enforce it. It is not, however, іп my opinion, the 
function of this Court to create such a rule, and that no such rule 
now exists is clear to my mind from the failure of the respon- 
dent’s Vakil to produce any direct authority in ‘support of the 
same. 


It is, however, in my opinion, open to the Court to have regard 
to the conduct of the widow in fixing the amount of her mainten- 
ance, and I am inclined to think that under the circumstances of 
this case it should be fixed at a less libera] rate than would other- 
wise be awarded. Under the circumstances, I think an allowance 
of Rs. 7/- a month will be sufficient. The decree of the lower 
Court must be set aside and decree given for the plaintiff from 
the 15th March 1903, the amount to be payable on the ist of 
every month with proportionate costs throughout. 


Sankaran Маз J.—This is an appeal from the decree of the 
District Judge of Vizagapatam, dismissing the plaintiff's suit. 
brought by her to recover arrears of maintenance from the defen- 
dant, her father-in-law, who is found by the Judge to be in pos- 
session of ancestral property, on the ground that up to the moment 
of her husband's death she was not ina position to claim main- 
tenance from him asshe was living apart without any sufficient 
cause, and that her husband's death cannot place her in a better 


position. 
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It is not alleged that the plaintiff was unchaste or that her 
condyct was otherwise improper. Itis also not contended that 
she was bound to live with the defendant. 


It is true that the plaintiff claims maintenance from her 
father-in-law on the ground that he has taken the property of her 
deceased husband. But I am not aware of any rule of Hindu law 
that a widow is entitled to maintenance out of the property in the 
possession of a member of her husband’s family only if she would 
have been entitled to claim maintenance from the person whose 
property is now vested in such member. 


In that case a widow who had no legal claim to maintenance 
against the father-in-law who had no ancestral property could 
acquire none against the heir who takes his assets. But it has 
now been held by all the High Courts that the father-in-law is 
under a moral obligation which ripens into a legal one against his 
assets in the hands of his heir to maintain his daughter-in-law. 


In Madras it has further been held that the rule of non-liabi- 
lity established with reference to the self-acquired property of the 
father-in-law ought not to be extended to other property which 
may not be liable for partition at the instance of the husband as 
ancestral property; for instance, property acquired from a materna] 
grand-father—see Rungammal у. Echammai and others.) The 
texts collected in Savttribat v. Lukshmtbat and Sadastv Ganoba? 
seem to show that the husband is under a moral obligation to 
maintain his wife though living apart. Ifso the decision above 
referred to would support ber claim. 


As the father-in-law is under a moral obligation to maintain 
a daughter-in-law who lives apart, without any sufficient excuse 
but without any corrupt motives, and who may have been living 
apart from her husband, there is no reason why the possession of 
ancestral estate which converts it into a legal obligation should 
impose conditions on the exercise of the widow’s claim. That 
such moral obligation at least exists cannot now be denied. (See 
the cases referred to in Rungammal v. Echammal and others.*) 


There is also no doubt that the plaintiff would have iriherited 
any self-acquired property of the husband. The right to mainte- 
nance is one accruing from time to time. 

1. (1898) I. L. R. 32 М. 807. 3. (1878) I. L В. 2 B. 807. 
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It depends upon her wants and exigencies. The liability to 
maintain her arises from various considerations. The right of a 
wife to maintenance 1s a matter of personal obligation. It 
rests on the identity arising from the marriage relations and 
is not dependent on the possession of any property by the hus- 
band. He is bound to support her though he should have no 
property at all. Her home is in her husband's house, and if she 
quits him without any adequate excuse, he is not in law bound to 
maintain her obviously for the reason that she thereby disqualifies 
herself from performing her duties to him. There is no reason, 
therefore, why the plaintiff should not have been entitled to main” 
tenance from the husband on returning to him or offering to return. 

A widow's right rests on different considerations. While it 
has been held that she is entitled to maintenance from the son 
even jf he is not in possession of ancestral ‘property—Subrayan v. 
Subjakka*—a similar right against the father-in-law is not admit- 
ted. His legal obligation to maintain her out of ancestral property 
is not now denied. That obligation became enforceable on her 
husband’s death. His moral obligation is due to the fact that 
the plaintiff by her marriage with his son “ was born again in his 
family,” in the language of the Hindu lawyers, and his legal liabi- 
lity arises on account of his possession of joint family property. 

That obligation cannot be discharged and her claim defeated 
by reason of her conduct towards her husband which might disen- 
title her to enforce a distinct claim arising out of a different rela- 
tion, and on account of considerations peculiar to that relation she 
has not ceased to be a member of the family. 

We are, therefore, of opinion that herclaim to maintenance 
must be allowed. 

As to the rate Т am of opinion that Rs. 7 would be sufficient 
to provide for her in the style to which she is likely to be accus- 
tomed, and such payment would not be an undue burdenon the 
defendant. 

We declare her right to maintenance at that rate and award 
her that amount from the 15th March 1903, the date of her regis- 
tered letter (Exhibit ZZZ) by which she demanded maintenance. 
The amount will be payable on the rst of every month. She will 
be entitled to her proportionate costs throughout. 





1. (1881) I. L R. 8 M. p. 236. 


Bangaramma 
Y. 
Bramhazee. 


Sankaran 
Nair, J. 


* 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Arnold White, A, Chief Justice, and Mr 


justice Miller. 
Marri Ramanna and another Е Appellants * 
(Defendants). 
Ghattamaneni x R B Respondent 
(Plaintif). 


Ramanna Tenancy in common—Onst er— Damages. 


ЕТО АЕА An assignee of the interest of one'of several co-sharers is entitled to all the rights of 
the asmgnor, but if the assignee be ousted from exclusive possession of any part of the 
undivided share, the assignee cannot recover damages for the same. e 

Second Appeal from the decree of the District Court of 
Kristna at Masulipatam in A. S. No. 339 of 1904 presented against 
the decree ofthe Court of the District Munsiff of Gudivada in 
О. S. No. бо of 1903. 

P. Nagabhushanam for appellants. 

T. V. Seshagiri Atyar for respondent. 

The Court delivered the following 

JUDGMENT :—The case set up by the plaintiff in his 
plaint is a right to exclusive possession of the property leased to 
him by Kottappa’s widow, vtz., one half of the family property. 

The findings are that the ist defendant was not divided 
from his family, and consequently, as against him, the plaintiff 
was, of course, not entitled to exclusive possession of any portion 
of the family property. 


On appeal to us this is conceded, but it is now contended that 
the first defendant being merely entitled to joint possession with 
the plaintiff of the family property, he was not entitled to oust the 
plaintiff; and it was argued that the plaintiff was entitled to 
damages on thefooting that as regards one-third of the family 
property, the ousting of the plaintiff by the rst defendant was 
wrongful. 

We agree with Mr Т. V. Seshagiri Aiyar that the plaintiff is 
entitled to the same right as the deceased Kottappa would have 
had if he had been alive, but Mr. Seshagiri Aiyar has cited no 
authority to support his proposition that although the plaintiff 

e . Claimed exclusive possession of a specific portion of the family 


———————— ee eo f 
* B. A. No. 208 of 1905. 28rd January 1908, 
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property as against а member ofa family from whom he was Ramanna 
undivided, he was, if ousted from his exclusive possession, eptitled TONS 
to receive damages on the footing that the ousting was wrongful 
asregards his interest in the property as an undivided member 
of the fgmily. 
However, as we have pointed out, this was not the plaintiff's 
case. 
We think the Munsif was right, and we accordingly set 
aside the decree of the lower appellate Court and restore that of 
the Munsif with costs here and in the lower appellate Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present: —Mr. Justice Miller and Mr. Justice Munro. 


Audipuranam Pillay  ... £x Appellant * 

v. (Petitioner and 

: plaintif). 
. Gopalasamy Mudaly and others. Respondents 


(Respats., 1-7 defndis., 
and supl. defendants 
8 and 9). 

T. P. A, Ss. 88, 93— Deoree for sale— Time Jimed for payment, effect of — Payment Audipurnam 
after time but before completion of sale—Muorigagorts rights— Mortgage deoree for sale— Pillay 
No conversion into decree for Soreclosure— Interest, rate of —Mortgage deoree, form of. т, 

The mortgagor (judgment-debtor) in a suit for gale on Ње mortgage is entitled to Gopalasamy 
stop execution by payment of the debt at any time before the completion of thesale, Mudally. 
The execution sale is not finally complete until the defendant has had an opportunity of 
obtaining its rescission, under 8, 810-A, О, P. О. 

The mortgagor judgment-debtor is under no necessity of showing good cause for 
not paying within the time fixed in the deoree. 

The ruling in Vallabha Valia Rajah v. Vedapurattil should not be extended in its 
operation to suits for sale against the mortgagor. 

Obiter :—A sale may, under 88,88 and 92, T.P.A, be ordered in lieu of foreclosure in 
a suit for foreclosure or redemption, but a decree for sale cannot be converted Into one 
for foreclosure. 

The time limit fixed in а decree for sale for Payment of the mortgage money is 
primarily and princlpally a restriction on the mortgagee decree-holder by staying his 
hands from executing the decree. 

A decree forsale under 8. 88, T. V. A, isa final decree and all subsequent pro- 
ceedings are proceedings ín execution, and to them the provisions of the Civil Procedure 
Code are, во far ав they may be applicable, to be applied. 

The mortgage bond in the case provided that the mortgagee was to take the usufruct, 

t.e., the annual melwaram for the principal. Held that the mortgagee in possession was 
entitled only to the court rate of interest on the principal amount from the date fixed 
for payment and not to the melwaram of the property under the mortgage, ° 


* А, A. O. Nos. 25 & 26 of 1907. 12th March 1908, 
l. z(1895) І.І, R. 19 M. 40, : 
* 2 


Audipurnam 
Pillay 
V, 
Gopalasamy 
Mudaly. 


e 
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Appeal from the orders of the Subordinate Judge's Court of 
Tanjore 1907, and in E. A. Nos. 2436 and 2429 of 1906 and E. P. 
No. 240 in O.S. No. 58 of 1905. 


The Advotate-General (C. Sankaran Natr) for appellant. 


T. Subramanta Atyar and K..Srinivasa Atyangarsfor P. S. 
Stvaswamt Atyar and V.  Krishnaswami Asyar, with T. V. 
Gopalaswamt Mudaitar aud S. Muthia Mudaltar for respondents. 


The Court delivered the following 


JUDGMENT:— The plaintiff holding an usufructuary mort- 
gage dated the 27th August 1901, containing a covenant to pay, 
sued for sale on his mortgage and, on the 16th December 1905, 
obtained a decree in the usual form fixing a term of 6 months for 
payment of the money due and directing a sale in default of pay- 
ment. The mortgagors did not pay on the date fixed for payment, 
the 16th June 1906, but some months later, on tbe 22nd November 
1906, paid the principal money into Court with an application in 
the form of an application for execution of a decree and obtained 
delivery of possessionof the mortgaged property. Till then, the 
mortgagee remained in possession but had not, when he was 
ousted, applied for an order for sale under S. 89 of the Transfer 
of Property Act. 


He refused to receive the money and now contends that the 
Court had no power in execution proceedings to permit the mort 
gagors to рау it into court and to direct delivery of possession 
to them, they not having paid on or before the 16th June 1906. 


Now according to the view taken by the majority of a Full 
Bench of this Court in AMada:£arfunadu Setti у. Lingamurtin 
Pantulu, etc.» a decree for sale under S. 88 of the Transfer of 
Property Act is a final decree, and all subsequent proceedings ате 
proceedings in execution of that decree,and to them the provisions 
of the Civil Procedure Code are, so far as they may be applicable, 
to be applied. 

Unless, then, there is something in the decree to debar him 
from .so doing, the judgment-debtor is entitled to stop execution by 
payment of the debt at any time after the decree has been passed 


‚апа before the execution sale is complete and it is not finally 





> 1. (1902) I. І. В. 26 M. 244 at p. 282. 
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сёшр[еїё її he has Най his ópportunity of obtdining its réscis- 
sion under S. 3210-44 of the Code. А 

As was pointed out by Gerd ]. in Bibsyan Pi v. Sachi 
Bewah* the decree for sale does not debar the mortgagor of any 
right in'default of payment, the only penalty affixed to the default 
is the liability to have the property sold. Inthis view the mort- 
gagor was entitled to pay the money, and the fact that his appli 
cation took the form of an execution petition should not make 
any difference in the result. 


The learned Advocate-Getieral, however, ¢ontendéd, if we 
understood him aright, thit the provision of the decred which 
directs that in the event of payment in die time the property bë 
reconveyed and delivered to the defendant is a decree ої order id 
the defendant’s favour, and the defendant is therefore to that 
extent a deciee-holder within the meaning of S. 2 of tlie Code of 
Civil” Procedure. The decree or order which he holds isa décréé 
or order for redemption, and his application for delivery on pay- 
ment is an application for execution of that deciee or order, and 
his case is, therefore, goveined by the decision of the Full Bench of 
this Court in Vallabha Valta Razah v. Vedapuratt:? where it was 
held that a mortgagor who has obtained a decree for redemption 
cannot apply for the execution of the decree after the time limited. 
The time limit fixed in the decree is in a suit for sale primarily 
and principally a restriction onthe plaintiff. He is to stay his 
bands for 6 months and may then execute as if he held а simple 
decree for money by sale of certain property of the defendant. 
The provision for delivery of possession in the event of payment 
in time, may well be regarded as merely laying down the condi- 
tion on which he is to receive payment and hot as a dectee or 
order in favour of the defendant, but, if it is to be regarded аѕ а 
decree or order, what follows ? 


On failure tó pay on the day fixed, the defendant has lost 
his right to redeem his property in éxecution of the decree or order 
in his favour But it has to be remembered that heisa decree- 
holder in spite of himself, an involuntary decree-holdér, dnd it is 
not easy why the plaintiff who has chosen to obtain this decteé for 
him, should be enabled by doing so not only practically to fore- 
close his right of redemption but also to deprive him of the right 








1. (1904) 1. L В. 81 C. 863. 2. (1895) 1. L. R. 19 M. 40. 


Audipurnam 
Pillay 
v. - 
Gopalasamy 
Mudaly: 


Audipurnam 


* Pillay 


Y. 
Gopalasamy 
Madaly. 


a 
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which the law gives him as judgment-debtor. He did not seek 
for the decree and he does not want the decree and so he does not 
execute the decree. He thereby loses the privileges of a decree- 
holder which his creditor has thrust upon him but he does not 
thereby lose his rights as judgment-debtor to pay the debt into 
the execution court and require satisfaction to be entered up. 


To place the defendant in a suit for sale in the same position 
as regards default in payment as the plaintiff in a suit for 
redemption in which the decree directs a sale in default of 
redemption within the time limited involves, it seems to us, 
an anomaly unless we can apply to his case all the provi- 
sions of S. 93 of the Transfer of Property Act. The defendant in 
a suit for sale though forced to redeem against his will has not, 
unless that section can be extended to him, the right to ask the 
Court to postpone the day fixed for payment, though that right is 
given by S. 93 to the successful plaintiff in a suit for redempfion, 
who in most cases may choose his own time for instituting His 
suit. 

It has been held by Sir Bhashyam Ayyangar J. in Mallikar- 
junadu Setti v. Lingamurths Pantulu,) etc., that the Transfer of 
Property Act ought to have provided for an application for post- 
ponement by a defendant in a suit in order to meet the case in 
which payément is not made by the defendant within the time 
limited and the mortgagee does not choose to apply for an order 
for sale under S. 89. But it seems to us unnecessary to hold that 
the Legislature which was careful to provide for postponement 


іп cases of suits for foreclosure and redemption failed to perceive 


that а similar provision might be desirable in suits forsale. It 
is easier, we think, to take the view that such a provision was found 
to be unnecessary in a suit for sale, the reason being that once a 
decree is passed the defendant can pay at any time before the 
sale is completed. "There is no necessity to give him in this 
respect any advantage which is not given to judgment-debtors 
in suits for money. He is in fact one way better off; as he isa 
judgment-debtor he can come in at any time before sale without 
showing good cause before his payment is permitted. 


In his judgment in Уайадйа Кайа Rajah v. Vedafuratt? 
Shephard ).notices the hardship which may ensueif the rules 


1. (1902) L L. B, 25 М. at p. 282, 2. (1895) L Le B. 19 M. 40. 
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laid down in that case are to be applied in suits for foreclosure, Audipurnam 


and declines to express an opinion whether they‘ought or eught 
not to be applied in those cases. 

We think, therefore, that we are justified in confining the 
operation of that case to suits to which it actually applies, that 
is to say, to cases in which the mortgagor is the successful plain- 
tiffin a suit for redemption ; and the more so perhaps in that the 
reasoning on which is based the decision of the Full Bench in 
Vedapuratti v. Vallabha Valia Raja? renders it at least. doubtful 
whether a suit for redemption could be maintained by amortgagor 
who has failed gs defendant in a suit for sale on the same mort- 
gage. If this cannot be done by the mortgagor then the mort- 
gagee may in many cases convert at hisoption his decree for sale 
into a decree for foreclosure, a course which is not contemplated 
by the Transfer of Property Act. Sale may under Ss. 88 and 92 
be ordered in lieu of foreclosure in a suit for foreclosure or 
redemption, but there is no provision for conversion of a decree for 
sale, into a decree for foreclosure. But even if Vallebha Valia 
Каја v. Vedapuratts? be applied to the case of a defendant in a 
suit for sale it can only be applied to him gua decree-holder and 
his rights as judgment-debtor are not, as we have shown, affected 
by it. 

: The mortgagor then was entitled to pay the money into the 
Court executing the decree when he did,in satisfaction of the 
decree, and he was clearly not bound to sue for possession in a 
separate suit. 

His claim is to enforce his right to possession which raised 
questions relating to the satisfaction of the decree and raised it 
between the parties to the suit, and by S. 244, Code of Civil 
Procedure, the Court executing the decree was the proper Court 
to determine it. !tis not contended that it has been wrongly 
determined. 

There remains the question of interest. By the mortgage 
the plaintiff was to take the usufruct, that is to say, the annual 
melwaram for his interest; and if paragraph з (4) of the plaint 
correctly sets out the conditions of the deed in this regard, the 
mortgagors were entitled to redeem only in May of each year by 
which month the harvest would be over and melwaram ascer- 
tained and collected. . 
СҮ, (18023) L L. R. 25 M. 800 ; F. B. 2 (1895) L L. R. 19 M. 40, 





Pillay 
v. 
Gopalasamy 
Mudaly. 


Audipurnam 
Pillay 
Y 
Gopalasamy 
Mudaly. 
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The plaintiff, however, put ah end to the contract by suing 
ара obtaining his decree and the leamed Advocate-General did 
not make it clear on what principle his client could, in those 
circumstances, claim the whole melwardm for the year whereof he 
held possession for only a part. 'The decree does not direct tlie 
mortgagor to redeem only in the month of May. 


'The learned Advocate-Generallaid stress on the fact that 
the crops were grown by his client, but the affidavit on which he 
relies shows that he only means that the mortgagee had 
made advances to the ryots, and these, it is to be presumed, he 
can recover out of the kudivaram. There is certainly no reason 
why they should be repaid to him out of the melwaram. 


It will be just, in the circumstances of the case, to allow him 
the melwaram as from June to November inclusive or half the 
melvaram of the year as interest for the period until the maoney 
is paid. According to the affidavit of Natesa Pillay dated thessth 
December 1906 the amount payable to the plaintiff would then 
be Rs. 2,150, one moiety of Rs. 4,300, as the kist would, we 
imagine, fall to be paid after November by the mortgagor. The 
amount of Rs. 4,300 is between 14 and 15 per cent. on Rs. 30,000, 
—very heavy interest considering the nature of the security. 


We must, therefore, unless the parties agree to adopt this or 
some other figure, direct an enquiry and finding as to the amount 
and value of the melvaram realised for the agricultural year 
1905-1906. : 

These appeals having been again posted to be spoken to, the 
Court passed the following 


ORDER :—The parties have not arrived at an agreement and 
we heard argument again asto the amount to be awarded as in- 
terest. We think, on consideration, that the usual Court rate of 6 
per cent. should be allowed as interest on the principal from the 
date fixed for payment inthe decree as the 16th June 1906 to the 
date of payment into Court, namely the 17th November 1906 and 


‚ 6 per cent. on that sum fron the 17th November to the dateof 


payment. Parties will pay and receive proportionate costs 
throughout. 

“There will be no costs in C. M. A. No. 26 which is dismissed 
in consequence of the decision іп C. M.-A. No. 25. In C. M. A. 
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No. 25 costs will be calculated on the amount of the claim 


Rs. 30,000. 
d 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jastice Benson and Mr. Justice Miller 


Dorasawmy Pillay s ..  Appellant* 
v. (Plaintif). 

Angammal and others = .. Respondents 
(Defendanis). 


2. P. C, S. 28—* Same matter" —Joinder of defendants. 


Plaintiff, а mynor, sued on attaining majority, his guardian, the 2nd defendant, Dorasawmy 
impleading defendants land З to 8 as persons ш possession of property wrongfully sold v 
to some of them by the guardian, the 2nd defendant. Ang 


Hed.—That the swt was nghtly framed and that there was no misjoinder. 
Appeal from the decree of the District Court of South Arcot 
in O+S. No. 28 of 1903. 


i F. L. Rosario for appellants. 

The Advocate-General and T. Richmond for respondents. 

The Court delivered the following 

JUDGMENT: —The District Judge has dismissed this suit on 
the preliminary ground that there is misjoinder of defendants and 
causes of action, but he has not stated what tbe causes of action 
are, which have been improperly joined. We do not think that 
there is any misjoinder. S. 28 of the Civil Procedure Code 
directs that all persons may be joined as defendants against whom 
the right to any relief is alleged to exist, whether jointly, 
severally or in the alternative, in respect of the same matter. 

In the present suit, the cause of action arises from the malver- 
sation of the 2nd defendant in regard to the plaintiff's property of 
which he was the guardian and the рай з right to have an 
account of his property and to recover it. The allegation in 
paragraph тт of the plaint is that the property, items Nos. І to 
7 in Schedule G, were purchased in the name of the 1st defendant 
with property which belonged to the plaintiff, and that these items 
were in the possession of the defendants Nos. т and 2and were 
afterwards wrongfully sold to defendants Nos. 5 to 8 and are now 
in the possession of defendants Nos. 4 to8. The right to relief 
against defendants Nos. т and 4 to 8 and against defendant No.2 , . 





* À. No, 189 of 1904, 18th February 1908, 
* I . 
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and his son, the 3rd defendant, in regard to these items, exists in 
respect of Ње same matter, and they may be jointly sued. We 
think, too, that more inconvenience rwould resultfrom bringing 
separate suits than from dealing with the whole matter in one 
suit. Я 
We, therefore, set aside the decree of the District Judge and 
direct him to restore the suit tohis file and to dispose of it 
according to law. Cost will abide the event. 


IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 
[ON APPEAL FROM THE CHIEF COURT OP THE Pusan. ] 


Present :—Lord Macnaghten, Lord Atkinson, Sir Andrew 
Scoble and Sir Arthur Wilson. 


Hansraj and others .. Appellants.* 
v. 
Sundar Lal and another «s Respondents. 
and 
Hansraj and others .. Appellants. 
v. 
Dwarka Das anå another .. Respondents. 
and 


The Secretary of State for India in Council—Intervenant. 

C. P. C, Ss. 522, 506— Arbitration Award — Appeal — Objections—Alleged mas- 
conduct of the Arbitrator—Dismtissal of objections —Deoree in aveordance with the 
award—Incompetoncy of appeal from, stich a deoree. 

No appeal lies against a decree passed 1л terms of the award made on 1eference to 
an arbitration under 8. 506, О. P. С., on the ground of misconduct on the part of the 
arbitrator, except in so faras the decree isin excess of, or not in accordance with 
the award. 

Objections such as those Elec by the appellants mm tne case вте more or less frivo- 
lous and are not misconduct within the meaning of that expression on the Ohapter on 
Arbitration in tho Civil Procedure Code. 

No. 39 of 1905. Appeal from a decree of the Chief Court of 
the Punjab affirming a decree of the District Judge ot Delhi. 

The principal question involved in the appeal was the com- 
petency of an appeal from a decree made in accordance with an 
award. 

The parties to the litigation were all members of the same 
family and their relationship to each other is shown in the follow- 


ing pedigree :— 





* 18th March 1908, 
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Saudagar Mal. 
| 
S | ' 
Jhanda Mal. Beni Pershad. Dwarka Das. 
"a I m 
Hansaraj. Amar Singh. Umed Singh. 


Jhanda Mal died pendente lite, and was represented by the 
first respondent, Sundar Lal. 


Umed Singh also died, and the third appellant Mussammat 
hemi represented him. 


The family-owned immoveable property at Pundri and Kaithal 
in the District of Karnal, at the Sehore Cantonment, at Berasia 
in the Bhopal State, and at Biawara in the Rajgarh State. 
They also had a banking and mercantile business with branches 
at Pundri, Sehore, Berasia, Biawara and Bhopal. 


On July 13, 1886, the respondent, Dwarka Das, instituted a 
suit for partition of the joint estate, other than that situate in the 
District of Karnal, in the Court of the Political Agent, Bhopal. 
The defendants to that suit were Beni Pershad and Jhanda Mal. 


On September 4, 1901, the Political Agent made his decree 
in that suit, the subject-matter of Privy Council Appeal No. 5 of 
1905. 

On August 14, 1888, Jhanda Mal instituted the present suit 
in the Court of the District Judge of Karnal against Hansaraj, 
Amar Singh, Ulmed Singh and Dwarka Das for partition of the 
whole of the joint estate, moveable and immoveable, situate in the 
Karnal District and other places already mentioned. By an order 
of the Chiet Court of the Punjab, the suit was transferred to the 
Court of the District Judge of Delhi. 


The appellants, three of the four defendants in the suit, 
pleaded sner alsa that they were ready and willing to partition 
all that constituted the joint estate, but that the suit was barred 
under S. 12 of the Civil Procedure Code (Act XIV of 1882) in 
consequence of the pending suit between the parties for the same 
relief in the Court of the Political Agent, Bhopal, and also in 
consequence of a reference to arbitration in that suit. 


The respondent Dwarka Das, the fourth defendant, by his 
written statement raised no objection to the plaintiff's claim. ` 


Hansraj 
ү. 
Sundar Lal 
& 
Dwarka Das. 
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On October тт, 1889, the District Judge (Mr. Clifford) decided 
that the Political Agentat Bhopal had no civil jurisdiction and 
on June 25, 1890, he struck out the appellaut’s defence, for failing 
to produce all the books of accounts filed in the Court at Sehore. 
On August 7, 1890, he made a decree ex parte in favour of the 
plaintiff, but on April 23, 1892, the Chief Court of the Punjab set 
aside that decree and remanded the case for re-trial. 


The plaintiff then amended his plaint, and the appellants in 
defence reiterated their previous defence and also challenged the 
jurisdiction of the Delhi Court to partition properties situate out 
of British India. : 

It is not necessary to set out the large number of issues fixed 
in this case. On February 13, 1893, the District Judge (Mr. 
Rennie) decided that he had no jurisdiction in regard to property, 
moveable or immoveable, situate outside British India. On an 
application for review, which the appellants contended was wholly 
incompetent, another District Judge (Mr. Harris) reversed *the 
order of his predecessor in regard to the moveable property. On 
November 26, 1894, the District Judge again made an ex parte 
decree in favour of the plaintiff, but on May тт, 1896, the Chief 
Court reversed that decree and remanded the case for re-trial by 
the Divisional Judge of Delhi (Mr. Clifford.) 


On August 28, 1897, the parties signed an agreement to refer 
the case for settlement to Mr. Clifford as arbitrator. The agree- 
ment provided тле” айа “ that all account books will not be 
brought here (Delhi) from Sehore, but if the arbitrator thinks 
proper to examine any of the баб, it will be produced before 
him.” The Chief Court then retransferred the case to the Court · 
of the District Judge of Delhi, and on November 7, 1898, the 
District Judge made an order of reference, the material part of 
which was as follows :— 


“ The arbitrator shall have power to award Rs. 95,000 to 
“ Seth Hans Raj, Amar Singh and Mussammat Khemi, defen- 
** dants, and Rs. 25,000 to Seth Dwarka Das, defendant, besides 
“ their share, as it was previously agreed to with the mutual con- 
* sent of the parties out of the joint estate, and.to determine what 
“ joint property moveable or immoveable, of any description, apart 
* from the immoveable property out of British India, is capable of 
** partition, and he should divide it among the parties according 
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“ to their share and award to each party whatever may be his due 
“ share. It has also been agreed that the account books would 
“ not be brought from Sehore to Delhi; if the arbitrator ‘would 
* require the inspection of any account book in his opinion, that 
* would be produced before him. Whatever award would be 
©“ passed in the.case it would be accepted and consented to by 
“ the parties." | 


On May 25th 1900, the arbitrator made his award. On June 
rath, 1900, the appellants filed a petition raising, among others, 
the following objections to the award :— 


* s. Тһе arbitrator was guilty of misconduct in going 
* behind accounts which had formally been settled and agreed to 
“before 2nd April 1881 and thereafter acted upon. 


“6, The arbitrator was guilty of misconduct in violating 
* the spirit of the agreement in calling for books unnecessarily, 
ч thus :— 

“ (а) Prolonging the enquiry. 

* (5) Putting objectors to great expense and trouble. 

“ (c) Harrassing him by frequent journeys to a plague-stricken 
* quarter, when it was not originally contemplated he should 
" go and eventually bring them out (see Objectors’ petition to 
** Court dated rst December 1899) notwithstanding all statements 
* of accounts called for were made and submitted." 


* 5, The arbitrator was guilty of further misconduct in, 
* after objectors had produced over fifty books of account, calling 
* for, at theinstance of the other party, the production of over 
« two hundred more. 


«8. The arbitrator was guilty of misconduct in drawing 
“ conclusions adverse to objectors, because they did not comply 
“ with this exorbitant demand. 


«13. The arbitrator has been guilty of misconduct in mak- 
“ing objectors practically purchase the said other firms at exor- 
“ bitant fancy cash prices, and, on the other hand, awarding 
* Pundri to the other parties at a ridiculously cheap price.” 

On April gth, rgor, the District Judge dismissed the appel- 
lant’s objections and made a decree in accordance with the award. 

Against that decree the appellants filed an appeal in the 
Chief Court of the Punjab, and, in the alternative, prayéd for 
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Hansraj revision under S. 622 of the Civil Procedure Code. On June 27, 
Sundar ral 1902, the Chief Court dismissed the appeal on the ground that the 
appeal was incompetent, in as much as it did not appear that the 
decree was in excess of, or not in accordance with, the award. 
‘The appellants, thereupon, brought the present appeal,to His 
Majesty in Council. ; 


& 
Dwarka Das. 


Appeal No. 5 of 1905. Appeal froma decree made by the 
Court of the Agent to the Governor-General in Central India 
(November 17, 1902), affirming a decree made by the Court of 
the Political Agent at Sehore (September 4, 1901). 


On July 13, 1886, Dwarka Das instituted the fresent suit in 
the Court of the Political Agent at Sehore for partition of the 
properties within its jurisdiction against Beni Pershad and Jhand 
Mal. 


'The Political Agent appointed Commissioners to effectethe 
partition. They proceeded to divide some of the property, and fhe 
proceedings not being satisfactory to the parties, оп February 18, 
1887, an agreement was come to by the parties to refer their dis- 
putes toan Arbitrator. Не did not act, and a fresh agreement 
was made on December 24,1887, appointing four arbitrators. 
Beforeany award was made Jhavda Mal, on August 4, 1888, insti- 
tuted the suit, the subject-matter of Appeal No. 39 of 1905. 


On September 4, 1901, the Political Agent accordingly made 
a decree. 


On November 18, 1901, the appellants appealed against that 
decree to the Court of the Agent to the Governor-General in 
Central India, and on November 17, 1902, the said Court dis- 
missed the appeal and subsequently refused leave to appeal to 
His Majesty in Council. The appellants, thereupon, applied to 
His Majesty in Council for special leave to appeal, which was 
granted with liberty to the Secretary of State for India in Council 
to intervene in his official capacity on the question as to the 
jurisdiction of the Court of the Political Agent. й 


De Gruyther and Mira for appellants: 
On February 13, 1893, Mr. Rennie, the then District Judge, 


decided that he had no jurisdiction in regard to property, move- 
able of immoveable, situate outside British India. Mr. Harris, 
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who succeeded Mr. Rennie, revised his predecessor’s decision and 
reversed it in regard to moveable property so situated. It was 
wholly incompetent on the part of Mr. Harris to entertaid such 
an application for review of the judgment delivered by ano- 
ther judge. Mr. Harris had no jurisdiction, under the circum- 
stances of this case, to review his predecessor’s judgment—S. 624, 
Civil Procedure Code. The Chief Court, in delivering its judg- 
ment on theappellant's appeal against an order striking out 
their defence for non-production of account-books said : '* We are 
of opinion that it (production of account books in the Court of 
Delhi) was neither necessary nor desirable.” The agreement to 
refer the case'to arbitration provided that all account books will 
: got be brought here (Delhi) from Sehore. But if the arbitrator 
thinks proper to examine any of the бабиз, it will be produced 
before him. The first order of reference to the arbitrator gave 
him ,“ all such powers or authorities as are vested iu arbitrators 
under tHe Code of Civil Procedure, including therein power to 
call for all books of accounts that he may consider necessary, 
subject to any decision that may have been passed by the Chief 
Court, or any agreement between the parties.” The arbitrator 
could not make an order, as he in fact did, for the production 
of books withoutregard tothe decision of the Chief Court, the 
agreement of the parties and the order of reference to arbitra- 
tion. 'The appellants produced the account books of Bhopal and 
Berasia shops and explained the non-production of the other books 
as ordered. But the arbitrator proceeded ex parte to make his 
award, in making which he drew inferences against the appel- 
lants from the absence of books. The arbitrator here has been 


guilty of misconduct. 


The District Judge dismissed the appellant’s petition of 
objections to the award and made a decree in accordance with the 
award. The Chief Court on appeal held that S. 522 of the Civil 
Procedure Code prohibited ап appeal from the District Judge's 
order, which renders the award final. 

The Chief Court relied upon Ghulam Khan v. Muhammad 
Hassan, but in that case the award was not objected to on the 
ground of misconduct of the arbitrator. In the present case, we 
do not want to challenge the finality of the award, but we allege 





1. (1901) І. В. 29 I. A. 51 ; I. L. В. 29 C. 167. 
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misconduct on the part of the arbitrator. The District Judge 
found that there was no misconduct, and we say that there is a 
right bf appeal from that decision of the District Judge. 5. 521 
of the Civil Procedure Code lays down the grounds on which an 
award shall be set aside, and misconduct or corruption js one of 
them. In Mothooranath Tewaree v. Brindabun Tewaree! the first 
Court set aside an award on the ground of misconduct and made 
a.decree after hearing the caseon the merits. On appeal the 
District Judge reversed the order of the lower Court, setting aside 


the award and making a decree in accordance with the award, 


The High Court upheld the decision of the District Judge. It is 
submitted that there is an appeal when the Court.Holds that there 
was no misconduct as wellas when the Court holds that there 
уаз misconduct. 


The High Courts in India have beld that an appeal will lie 
against a decree given in accordance with an award under S, 522 
of the Civil Procedure Code, when the award upon which «he 
decree is based is not a valid and legal award—Kalz Prosanno 
Ghose v. Rajani Kant Chatterjee? ;. Ramesh Chandra Dhar ү. 
Karunamoyt Dutt; Venkayya v. Venkatappayya + ; Najm-ud-din 
Ahmad у. Albert.” 

When the arbitrator is guilty of misconduct, the award is 
invalid and illegal. 

Lord Atkenson :—Is there any other method by which you can 
set aside an award on the ground of corruption ? 


De Gruyther —None other except under S. 521. 


No.5 of 1905. The decree under appeal is based on the 
award in the last case. When a decree is based upon a foreign 
judgment, the foreign judgment must be final. If appeal No. 39 
fails, this appeal fails too. Butifthat appeal is successful, the 
Secretary of State for India may find a way to get the decree 
under appeal in this case altered in accordance with the decision 
of this Board. 


Cohen, K. C., and Ross for tne Secretary of State for India.— 
No appeal to this Board could lie from an order of the Agent 
to the Governor-General. This Board has no jurisdiction. If the 





1. (1870) 2 W. Н. 827. 2. (1897) Г.І. B. 26 C. 114. 
__ 8. (1906) І. L. R. 88 C. 498. 4. (1891) I. L. R. 15 M. 848, 
E 5. (1907) І.І, Б. 29 A. 584. : 
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Appeal in No. 39 of гоо failed there is an end to this appeal. 
But if that appeal were allowed, it was not right that the 
order of the Political Agent should be allowed to stand ‘as it 
was entirely based upon the judgment in Appeal No. 39 of 1905. 
In that case the Secretary of State for India, reserving his right to 
raise the question of jurisdiction on any further occasion, would 
see that justice was done. There could be a petition to His 
Majesty, who could refer the matter to this Board under S. 4 of 
3 & 4 Will. 4, C. 4r. 

Cowell] for respondents .—It was never suggested that the 
decree of the District Court was not in accordance with the award, 
and when theres a decree in accordance with the award there is 
no appeal from such a decree—S. .522 of the Civil. Procedure 
Code. 

Sir Arthur Wiison.—Is there anything to take away the right 
of appeal on the award ? S. 521 refersto setting aside an award on 
certain grounds only. 

Lord Atkinson :—Suppose the District Judge refuses an ap- 
plication to set aside an award, and makes a decree in accordance 
with the award, which stands. Can there be no appeal on refusal 
to set aside an award ? 


Cowell. —S. 522 provides an appeal from such a decree in so 
far as the decree is in excess of, or not in accordance with, the 
award. If the decree is in accordance with the award, there is no 
appeal—Ghulam Khan v. Muhammad Hassan.? 

De Gruyther replied. 

Their Lordships’ judgment was delivered by 

Lord Macnaghien :—The parties to these two appeals or 
their predecessors in title have been in litigation now for more 
than 2 years. The subject of litigation is the property of a 
joint Hindu family engaged in business, with branches in diffe- 
rent parts of the country. Part of the family property is situated 
in British India; part in Native States. The litigation was begun 
in 1886, in the Court of the Political Agent at Sehore, in Bhopal, 
by a suit for partition of so much of the family property as was 
within his jurisdiction, The next proceeding was a suit for 
partition, commenced in 1888, in the Court of the District Judge 
of Karnal in the Punjab. 

1. (1901) І, В. 29 I. А, 51, & c. 1 L. В. 29 С, 167. 
*2 
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In August 1897, after prolonged litigation, the parties to the 
Punjab suit nominated Mr. S. Clifford, Divisional Judge of Delhi, 
sole arbitrator to decide the matters in dispute in the suit. Тһе 
arbitrator was to determine what joint property, moveable and 
immoveable, excépt the immoveable property outside of British 
India, was to be partitioned between the parties. The appoint- 
ment of Mr. Clifford was duly confirmed by the Court. 

The arbitrator finally submitted his award on June 29, 
1900. 

The appellants filed а great number objections to the award. 
These objections were considered and disposed of .by the District 
Judge of Delhi, who passed a decree in accordance with the 
award. 

The objections filed by the appellants were all more or less 
frivolous. In some the arbitrator was charged with misconduct 
but, on the face of the objections, it is perfectly clear that * there 
was no misconduct within the meaning of that expression in' the 
chapter on arbitration in the Civil Procedure Code, nor anything 
that could justify the Court in setting ‘aside or remitting the 
award. 


From the decree of the District Judge the appellants appealed 
to the Chief Court of the Punjab. 


The Chief Court dismissed the appeal on the ground that 
the appeal was incompetent, in as much as it did not appear that 
the decree was in excess of, or not in accordance with, the aw ard. 


In the meantime the Political Agent in Bhopal had made а 
decree in accordance with Mr. Clifford’s award. There was an 
appeal to the Court of the Agent to the Governor-General in 
Central India, but the appeal was dismissed. Special leave to 
appeal against the order of the Agent to the Governor-General 
was granted by this Board on the representation that there was 
or might be an important question as to the jurisdiction of the 
Court of the Political Agent. And liberty was reserved to the 
Secretary of State for India in Council to intervene in his official 
capacity. Mr. Cohen, who appeared for the Secretary of State, 
not admitting that an appeal would lie to His Majestv in Coun- 
cil, from the order of the Agent to the Governor-General in India, 
intimated that the Court of the Political Agent in Bhopal would 
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be guided by the decision of the Chief Court of the Punjab if 
His Majesty thought fit to affirm that decision. 


In their Lordships’ opinion, the decision of the Chief Court is 
perfectly right. Their Lordships will therefore humbly advise 
His Majesty that both appeals should be dismissed. 


The appellants will pay the costs of the appeals other than 
the costs of the intervenant. 


Solicitors for appellants: Messrs. Rubsntstent, Myres & Co. 
Solicitors for respondents: Messrs. T. D. Wilson & Co. 
Solicitor for the Intervenant : Solscstor for the India Office. 


IN THE HIGH COURT OF JUDICATURE A'T MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Miller. 


Krishnier and others .. Appellants* 
. v. (Plasnts7fs). 
*Lakshmiammal and others .. Respondents 
; (Defendants). 


Hindu Law—Rerersioners’ гии for declar ation—Limitation—Suit barred against 
some barred against all—No frash cause of action on the birth of each new member— 
Estate of daughters! sons in maternal grandfathers property 


Art, 120 18 the article applicable to a swt by the reversioners for a declaration that 
the alienations made by a Hindu widow are not binding on them. andin the case of 
several reversioners, the suit will be barred against all if itis barred against one of them. 
A fresh cause of action and a fresh starting point of limitation. could not arise on the 
birth of each new member of the family. 

[Chiruvolu Риянатта v. Clirucole Perrazu 1 referred to.) 

Obiter .— Daughters’ sons of tne last male holder, who ure members of a joint Hindn 

family, take the estate of the maternal grandfather with mght of survivorshup. 


Appeal from the decree of the Subordinate Judge's Court of 
Kumbakonam in A. S. 99 of 1902. 

The Advocate-General (P.S. Stvaswamt Atyar) for appellants. 

Р. К. Sundara Atyar, Т. К. Ramachandra Atyar and 
M. Subrahmanya Atyar for respondents. 

The Court delivered the following 

JUDGMENT :—This is a suit by the plaintiffs as rever- 
sioners for a declaration that certain alienations are invalid, so 
far as they are concerned, after the death of their mother. 








° &, No. 65 of 1904. 25th February 1908. 
1. (1906) I. І. R. 29 M. 390 at 408. M 
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Ananthakrishnaiyar was the last full owner of the property. 
He died some 45 years ago, leaving a widow Tayamal and two 
daughters Tailamal and Lachmi. Tayamal gave a house and cer- 
tain of the lands to the 3rd defendant and certain other land to 
the and defendant, these being, respectively, the sone of her 
daughters Tailamal and Lachmi. ,This was in 1867. "Tayamal 
died about 1870, and Tailamal died in 1901. Lachmi is still 
alive She is the mother of the and defendant and of the 
plaintiffs. 

The plaintiffs are the younger brothers of the and defendant, 
and their suitis for a declaration that the alienations made by 
Tayamal in 1867 are invalid as against them after the death of 
their mother Lachmi. Lachmi is the first defendant; her eldest 
sonisthe and defendant. Tayamal’s son is the 3rd defendant; 
and the alienees from the latter are the other defendants. 


The Subordinate Judge held, tnter айа, that the plafntiffs’ 
suit was barred by Article 120, Schedule II, of the Limitation ‘Act, 
and dismissed the suit. The plaintiffs appeal, but we think 
that the suit is clearly barred. ‘The learned Advocate-General, 
who appeared for the appellants, admitted that the article of the 
Limitation Act applicable is No. 120, and that under it the suit 15 
barred unless brought within six years from the time when the 
cause of action accrued. Plaintiffs Nos. rto 4 attained their 
majority more {һап six years before the suit was brought, 
and the Advocate-General did not contend that the suit was not 
barred so far as they were concerned. He, however, argued that 
the suit by the sth plaintiff was not barred as it was brought 
within three years of his attaining majority. His contention was 
that the right of each reversioner is derived direct from the last 
full owner and not from any intermediate reversioner, and that 
the sth plaintiff's right to sue could not have arisen until after 
his birth and that he may, therefore, sue at any time within three 
years of attaining majority. We think this argument is fallacious. 
The plaintiffs are admittedly members of a joint Hindu family, 
and they would be entitled to succeed jointly to the estate of their 
maternal grandfather Ananthakrishnaiyar if their mother, Lachmi, 
were now dead—Venkayyamma Сағи у. Venkatramanayyamma 
Bahadur Garu.! They would inherit his estate as -ancestral 


———aÁ— 





1, (1902) I. L. В. 26 M. 678. 
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property under the ordinary law of inheritance with right of sur- Krshmer 
vivorship. The first plaintiff was alive at the date of the aliena- 3, 
tions, and the right to sue accrued to the family оп Ње date of ЕБР 
the alienation—Chtruvolu Риппатта v. Chiruvolu Perrazu.! 

The first plaintiff attained majority many years ago and could 

have brought the present suit on behalf of the joint family. It is 

clear that in a suit by the plaintiffs to recover a debt due to their 

joint family, and which belonged to their joint family, a fresh 

cause of action, a fresh starting point for limitation, would not 

arise on the birth of each new member of the family. 'The interest 

of such a member would be held to have been represented by the 

other members of the joint family, and it is impossible to hold 

that in a suit like the present, where the 5th plaintiff's interest 

in the subject-matter of the suit is more remote, he should be in a 

more favourable position as regards representation by other mem- 

bers of the family. His interest was represented by the manager 

and other members of the family who allowed the right of the 

family to bring the suit to be barred many years ago. We, there- 

fore, dismiss the appeal with costs. 


IN THE JUDICIAL, COMMITTEE OF THE 
PRIVY COUNCIL. 
[APPEAL FROM THE CHIEF COURT OF LOWER BURMA.] 


Present ;—Lord Macnaghten, Lord Atkinson, Sir Andrew 
Scoble and Sir Arthur Wilson. 


T. P. Petherperumal Chetty .. Appellant* 
v. 
R. Muniandy Servai and others .. Respondents. 


Benami conveyanoe—Colourable conreyanoe in fraud of oreditor— Fraud, absolute- Petherperumal 
ly defeated-—Swit by real owner against bexamidar—Right of real owner to recover Oletty 


possession of his property—No bar by not first having the colowrable conveyance set у. 
aside—Limitatwn Act (XV of 1877) Sohedule II. Arts. 91 and 144. Muniandy 
Berva!. 


A benami conveyance is not intended to be an operative instrument. 


Where a benami conveyance is executed in order to defraud creditors, if the fraud 
hag not been effected, there ıs nothing to prevent the executant from repudiating the 
entire transaction, revoking all authority of his confederate to carry out the fraudulent 
scheme and recovering possession of his property. 


* 18th March 1908. e ^ 
1 (1906) I. L. В. 29 M. 890 at p. 408. 
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[Taylor v. Bowers1; Symes v. Hughes 2 ; In re Great Berlin Steamboat Co.3 ; 
followed. Kearly v. Thompsoa & explained. | 


Toenable a fraudulent confederate to ictam property transferred to him ір order 
to effect а fraud the contemplated fraud must be effected ; then and then alone does the 
fraudulent grantor or giver lose the ngbt to claim the aid of the law to recover the 
property he has parted with. 


But where the fraudulent or illegal purpose has actually been effected by means of 
the colourable grant, then the maxim applies—In pari dehoto potior est conditio pos- 
sidentis. The Court will help neither party and the estate will lie where it falls. 


Where there 18 в benami transfer for the purpose of defeating creditors and the 
purpose is not carried out, the instrament 18 inoperative; and a suit by the execatant of 
the deed for the recovery of possession of properties fiom the transferee 1s governed by 
Art. 144 and not by Art. 91 of the Limitation Act. 


Obiter.—1n conspiracy, the concert or agreement of the two mmda 18 the offence, 
and the overt act 18 but the outward and visible evidence of it. 

Appeal from a decree of the Chief Court of Lower Burma 
affirming a decree of the District Court of Hanthawaddy. 

One Muniandi Maistry was the owner of a grant knoWn as 
the Tankkyan Grant. During the years 1888and 188g he borrowed 
several sums of money from one Stumpp, with whom the title deeds 
of the said grant were deposited as security for the repayment 
of the debt. Muniandi Maistry died in October 3, 18до, leaving 
him surviving as his next heir, his mother Sigappa, to whom 
letters of administration to his estate were granted by the Court 
of the Recorder of Rangoon. 


On November 28, 1890, Stumpp assigned the said debt to one 
Arunachellam Chetty. 


Sigappa died on December г, 1893, and on her death, the next 
heirs to the estate of Muniandi Maistry were his cousins Chellum 
Servai and Muniandy Servai, who were brothers and members of a 
joint undivided family. In 1894 letters of administration were 
granted to Chellum Servai of the estate of Muniandi Maistry. 


On September 18, 1895, Arunachellum Chetty instituted a suit 
in the Court of the District Judge of Hanthawaddy to recover the 
amount due, viz. Rs. 14,568-12-0 by sale of the said grant. In 
the meantime Chellum Servai had on June 11, 1895, executed 
what purported to be a sale of the said grant to one T. P. Pether- 
perumal Chetty for a consideration of Rs. 30,000 for the grant and 





1. (1876) 1. Q. B. D. 291 ^ 2. (1870) L- R. 9 Eq. 475 at 479. 
?* (1884) 26 Oh. D. 616. С 4, (1890) 24 Q. B. D. 742. 
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four years arrears of rent dne from the tenants. The respondent Petherperamal 
Muniandy Servai contended in the present suit that the said deed Chetty 
of sale was a fictitious transaction, and executed with intént to eas 
prevent the sale of the property by Arunachelum Chetty. In Servai, 
defence tp the said suit it was pleaded that the sale to T. P. Pether- 
perumal Chetty, who had no notice of the equitable mortgages, 
gave him a title free from the incumbrance. On January 3, 1896, 
the District Judge gave Arunachellum Chetty a decree for sale, 
finding that Т. P. Petherperumal Chetty, at the time of the con- 
veyance to him, had full notice of the equitable mortgage. 

That decree was confirmed on appeal. 

Т.Р. Petherperumal, thereupon, mortgaged the said grant to 
К. M. A. R. L. Muthia Chetty and P. В. M. P. Chinnia Chetty, 
respondents Nos. 3 & 4, and obtained from them aloan and dis- 
charged the amount due to Arunachellum Chetty for debt and 
cost. No question as to the validity of this mortgage was raised 
in the present suit. 

Chellum Servai died on June 15, 1896, and on his death, Muni- 
andy Servai, respondent No r, became entitled to the estate. At 
that time he was in Madras aud did not return to Burma till some 
six months later. T. P. Petherperumal Chetty then asserted an 
absolute title in himself to the said grant. 


On June 4, 1897, Muniandy Servai applied for letters ОЁ ad- 
ministration to such portionof the estate of Muniandi Maistry as 
was unadministered. In his application he challenged the title of 
T. P. Petherperumal Chetty who opposed the application, In the 
result.an order was made on July 15, 1897, for a regular civil suit 
to establish the title of Muniandy Servai, whose application was 
refused. The dispute was thereafter referred to a punchayet, who 
decided in favour of Muniandy Servai. T. P. Petheperumal Chetty 
agreed to restore possession and render accounts. Muniandy Servai 
wished to return at once to Madras ; so Rs. 1,000 was paid to him 
on account, and the actual delivery of possession and settlement of 
accounts was postponed till his return. Heleft Rangoon on the 
morning of July 30, 1897, and at 7 o'clock on the morning of the 
same day executed a document which purported to be a release of 
all claims, butit was contended by Muniandi Servai that at the 
time of execution T.P. Petherperumal Chetty fraudulently repre- 


sented that it was a record of the arrangement come to- as above . `’ 
set out. 
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Muniandi Servai returned to Burma about a year afterwards. 
T P. Petherperumal Chetty refused to give up possession, and set 
up thè document of July 30, 1897, asa release. On July 24, 1901, 
Muniandi Servai instituted the present suit in the Court of the 
District Judge of Hanthawaddy against T. P. Petherperumal Chetty 
and respondents Nos. 2&3 the mortgagees, as defendants. He 
claimed possession of the said grant and alleged that the deed of 
sale dated June 11, 1895, was not a real transaction, and that the 
deed of release dated July 30, 1897, had been fraudulently obtained 
from him. | 


Thé defence was a denial of the plaintiff's allegations. It was 
also pleaded that the plaintiff had no right to sue.” On the plead- 
ings the District Judge fixed the following principal issues :— 


(т) Is the plaintiff solely entitled to the plaint premises ? If 
not, what is his share therein? 


(2 Is the conveyance dated the rrth June 1895, in para (7) 
of the plaint, beuami? Is the plaintiff entitled to question its 
validity ? 


(3) If not, is it valid as against the plaintiff, and on what 
conditions liable to be set aside ? 


(4) Was there an agreement as stated in para. 15 of the 
plaint ? 


(5) Was therelease, dated the 3oth July 1897, executed by 
the plaintiff under the fraudulent misrepresentations (as stated in 
paras 16, 17 and 18) of the first defendant ? 


(6) Did the plaintiff receive the sum of Rs. 1,000 in full 
satisfaction of all his claims ? 


(7) Is the release, dated 3oth July 1897, of any legal effect ? 


The District Judge decided on the first issue that the plaintiff 
was entitled to sue, as head of the joint family, for the entire es- 
tate. On the second and third issues he held that the convenyance 
dated June 11th, 1895, was a benami conveyance and the plaintiff 
had the right to question its validity, and that in place of that 
benami deed must be substituted the real agreement between 
Petherperumal and Chellum—Petherperumal accounting for rents 
received and money raised on the security of the land, and plain- 
tiff crediting cost of collection and litigation and other expenses 
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justly debitable to the administration of the pioperty as well as Petherperumal 
money received for the personal use of Chellum and himself. Queis 


v 
On the remaining issues he decided that Petherperumal Chetty Muniandy 

had recognised the plaintiff's claim before the Punchayet and agreed Bean 
to restore possession and render accounts on the plaintiff's return 

from Madras. He also found that the release dated July 30, 1897, 

was obtained by fraud, and was not binding on the plaintiff 

though admissible in evidence in consequence of an order passed 

by his predecessor in office. He was of opinion that the suit was 

not barred by limitation, and, in accordance with his findings, 

made a decree in favour of the plaintiff on March о, 1903. : 


Against that decree theson of T. P. Petherperumal Chetty 
(who had been substituted on record in place of his father 
deceased) appealed to the Chief Court of Lower Burma, andon 
February 2, rgos.the Chief Court delivered its judgment, and 
affirmet all the findings of fact and law of the Court below except 
in one particular. The Chief Court decided that the release 
dated July 30, 1897, was not duly registered and thus inoperative 
to affect the immovable property. In the result, a decree was made 
dismissing the appeal. 

The appellant, thereupon, preferred the present appeal to 
His Majesty in Council. 

Upjohn, X. C., and Baelhache for appellant. 


The first respondent contends that the conveyance of June 
тт, 1895, was made to defraud a creditor and that conveyance was 
benami. If he succeeds, the effect would be to increase fraud 
upon creditors. But if it fails, debtors would be deterred from 
combining with others to defraud creditors. It is desirable to 
promote commercial morality aud the maxim #7 part delicto potior 
est conditio posstdentts should, in a case like this, be rigorously 
applied. To adopt a course otherwise would import confusion 
into the law. 


The first respondent cannot succeed unless he shows that the 
fraud was not carried out. In Taylor v. Bowers? the document 
was actually used in the then pending litigation. When two 
persons are patty to a conveyance, which on the face of it is 
genuine, for a reasonable consideration, and the object of it is to < 





—————— 


1. (1876) I. Q, B. D, 291, 
"3 
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Petherperuma! use it in a pending litigation for the purpose of defeating the 


Chetty 


plaintiffs claim in that litigation, the user of that conveyance is 
the accomplishment of that fraud, and any property transferred 
by one of them to the other cannot be recovered back. [Lord Mac- 
naghten.—Any authority for that? ] Mr. Upyjohn.—Not directly, 
my Lord, but Kearley v. Thomson? shows that partial performance 
of an illegal contract prevents a plaintiff from recovering back the 
money paid under it. Reference was also made to Mayne on 
Hindu Law and Usage (6th Ed.) рр. 571, Ch. 13, art 404 and 
Govinda Kuar v. Lala Kishun Prosad? and Кай Charan Pal v. 
Rasik Lal Pal.* The first respondent cannot succeed unless the 
conveyance of June 11, 1895, is set aside. The period of limitation 
allowed to set it aside is three years—Indian Limitation Act (XV 
of 1877) Sch. 2, Art. 9r. That period began to run when the 
right to cancel it arose on the death of Chellum in 1896 when the 
plaintiff knew all the facts, though the Courts in India haye held 
that he knew the facts all along even before that time in 189s. 


De Gruyther for the first respondent was not called upon. 
Their Lordships’ judgment was delivered by 


Lord Atkinson :—In this case an action was originally 
brought by R. Muniandy Servai, claiming through his deceased 
brother Chellum Servai, who was himself heir and administrator 
of one Muniandy Maistry, against T. P. Petherperumal Chetty, 
the uncle and predecessor of the appellant ( hereinafter called 
« Petherperumal the elder”) and two formal defendants, R. M. A. 
R. L. Muthia Chetty and Р. К. M. P. Chinnia Chetty torecover 
possession of certain tract of paddy land about 2,500 acres in 
extent, known as Government waste land No. 1 situate in Tama- 
naing Circle, Kungyangon Township, Hanthawaddy District, 
Lower Burma. One Arunachallam Chetty claimed to be an in- 
cumbrancer on these lands, as equitable mortgagee by deposit of 
the title deeds for a sum of Rs. 14,568-12-0. 


On the rrth June 1895, Chellum Servai executed a deed 
purporting to be а conveyance on sale of the above mentioned 
lands to Petherperumal Chetty the elder, a money-lender, residing 
in Rangoon, in consideration of the sum of Rs. 30,000 the receipt 
whereof was thereby acknowledged. 


"1, (1890) 34 Q. B. D. 742. 2. (1900) I. І, В. 28 C. 370 at p. 379, 
8. (1896) I. L. R. 28 0. 962. 
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On the 18th September 1895, Arunachellam Chetty, the Petherperumal 
equitable mortgagee, instituted a suit in the District Court of С? 
Hanthawaddy, against Chellum Servai, as administrator bf the Muniandy 
estate of Muniandy Maistry, deceased, and Petherperumal theelder, Serva 
in which he alleged that at the time of thé execution of the 
above-mentioned conveyance Petherperumal the elder was aware 
of the existence of his (Arunachellum's) claim as equitable mort- 
gagee, and that the sum of Ks. 30,000, the consideration men- 
tioned in the deed, had never been paid, and claimed that he 
might be declared entitled to hold his equitable mortgage over 
these lands in priority to the last mentioned conveyance, and 
that the defendant Chellum Servai might be ordered to pay to 
him the sum of Rs. 14,568-12-0 with interest, and other relief. 


Petherperumal, the elder, filed his defence, and the case having 
come on for hearing, the District Judge decided, amongst other 
things, that Petherperumal, the elder, was, at the date of the deed 
of fonveyance to him well aware of the existence of this equitable 
mortgage, and declared that thelatter was entitled to priority 
over the former, and ordered the defendant Chellum Servai, to 
pay to the plaintiff the amount of the latter’s claim. Thereupon 
Petherperumal, the elder, procured a loan from the two defendants 
tothe present suit, sufficient to enable him to discharge the 
amount due to Arnuchellam Chetty for debt and costs, and as 
security for this loan he executed a mortgage of the lands now 
sought to be recovered. No question has been raised as to the 
validity of this latter incumbrance. | 


It is therefore clear, that, whatever may have been the de- 
sign to effect which the deed of the тїї June 1895, was executed, 
Arunachellam Chetty, the creditor, was not by it in fact defraud- 
ed of his debt. He was paid his debt together with the costs of 
the litigation which he successfully prosecuted, and if his interests 
were prejudiced at all, it was only to the extent that he was 
obliged to take proceedings which, had the deed never been exe- 
cuted, he might possibly never have been obliged to take. 

On the 30th July 1897 R. Muniandy Servai and Pether- 
perumal, the elder, executed a deed of release by which the former 
released all his interest in the lands sued for in consideration of 
Rs. 1,000 paid to him by the latter. ‘The District Judge found . 
that the execution of thisdeed was procured by misrepresentation, 
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Petherperumal 2d declared that its only effect at law was as a receipt for the 


Chetty 
v. 
Muniandy 
"Servei. 


‘sum of Rs. 1,000. No objection was takenin the argument on the 
appedl in reference to the finding on this point. 

It was proved by the affirmation of Muniandy Servai 
given in evidence*in this case, that the deed of the r;th June 
1895 was executed in order to enable the rent to be collected and 
paid to the grantors, and “to quash Subramanian’s case,” fe., 
the case of the equitable mortgagee. The District Judge held 
thatit wasa “enami conveyance” made by the parties to it 
* in collusion to defeat " the claim of the equitable mortgagee on 
thelands. ‘The Chief Court of Burma on appeal upheld that 
decision. ° 

It was not pressed in argument by Counsel on behalf of the 
appellant that, on an issue of fact such as this, the finding of the 
Judge, who tried the case and saw the witnesses, approved, as it 
was, upon appeal, should under the circumstances of the cage be 
disturbed. The only questions, therefore, for their Lordships’ 
decision are :— 

І. Is the plaintiff, despite his participation in this fraudu- 
lent attempt to defeat his creditor, entitled to recover the posses- 
sion of thelands purported to be conveyed ? 

2, Is his right of action barred by the grst Article, Schedule 
II, to the Indian Limitation Act, 2 

Their Lordships are of opinion that their answer to the first 
question must be in the affirmative. 

A benamt conveyance is not intended to be an operative in- 
strument. 

In Mayne’s Hindu Law (7th Ed. p. 595, para. 446) the result 
of the authorities on the subject of делат transactions is cor- 
rectly stated thus :— 

“446 * * * Wherea transaction isonce made out to be 
“а mere йепаті it is evident that the Jenamidar absolutely dis- 
* appears from the title. His name is simply an a/zas for that of 
* the person beneficially interested. The fact that 4 has assumed 
* the name of В in order to cheat X, can be no reason whatever 
* why a Court should assist or permit B to cheat A. But if 
“A requires thé help of the Court to get the estate back 
‘to his own.possession, or to get the title in hisown name, it 
“may be very material to consider whether A has actually 
“cheated X or not. If he has done so by means of his alras, then 
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‘it has ceased to be a mere mask and has become a reality. It Petherperumal 
“may be very proper fora court to say that it will not allow n 
* him to resume the individuality which he has once cast off in Muniandy 
“order to defraud others. If, however, he has not defrauded Serva. 
“any оме, there can be no reason why the Court should рб, 
“his intention by giving his estate away to B, whose roguery is 
"even more complicated ап his own. This appears to be the 
“ principle of the English decisions. For instance, persons have 
“been allowed to recover property which they had assigned 
“away * * * where they had intended to defraud creditors, 
** who, in fact, were never injured * * * But where the fraudu- 
“lent or illegal purpose has actually been effected by means of 
“the colourable grant, then the maxim applies. Jn part delicto 
“ potior est conditio fossidentis. The court will help neither party. 
Let the estate lie where it falls.” 

Notwithstanding this, it is contended on behalf of the 
appellant that so much confusion would be imported into the 
law, if the maxim зи far: delicto potior est conditio posstdentas 
were not rigorously applied to this case, and, apparently, that the 
cause of the commercial morality would be so much prejudiced if 
debtors who desired to defraud their creditors were not deterred 
from trusting knaves like the defendant, that in the interest of 
of the public good, as it were, he ought to be permitted to keep 
for himself the property into the possession of which he was un- 
righteously and unwisely put. 

The answer to that is that the plaintiff in suing to recover 
possession of the property, is not carrying out the illegal trans- 
action, but is seeking to put every one, as far as possible, in the 
same position as they were in before that transaction was deter- 
mined upon. It is the defendant who is relying upon the fraud ( 
and is seeking to make title to the lands through and by means of 
it. Anddespite his anxiety to effect great moral ends, he cannot be 
permitted to do this. And, further, the purpose of the fraud having 
not only not been effected, but absolutely defeated, there is nothing 
to prevent the plaintiff from repudiating the entire transaction 
revoking all authority of his confederate to carry out the fraudu- 
lent scheme, and recovering possession of his pioperty. The 
decision of the Court of Appeal in Zaylor v. Bowers? and the 
anthorities upon which that decision is based clearly establish 

1. (1876) 1 Q. B. D. 391. сЕ 
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Petherperumsl this; Symes v. Hughes? and In re Great Berlin Steamboat Co.,? 

m are to the same effect. And the authority of these decisions, as 

Muniandy applied to а case like the present, is not, in their Lordships 

Servà. opinion, shaken by the observations of Fry, L. J, in Kearly v, 
0n.? ° . 

Mr. Upjohn, contended that, where there is a fraudulent 
arrangement to defeat the creditors, such as was entered into in 
this case, if: nything be done or any step be taken to carry out the 
arrangement, such as, on the trial of an indictment for conspiracy, 
any property transferred by the debtor to his co-conspirator cannot 
be recovered back. This however, is obviously not the law. In 
conspiracy the сопсе or agreement of the two minds is the 
offence, the overt act is but the outward and visible evidence it: 
Very often the overt act is but one of the many steps necessary to 
the accomplishment of the illegal purpose, and may, in itself, be 
comparatively insignificant and harmless; but to enablea fgaudu 
lent confederate to retain property transferred to him in order to 
effect a fraud, the contemplated fraud must, according to th 
authorities, ‘be effected. "Then, and then alone, does the fraudu 
lent grantor, or giver, lose the right to claim the aid of the law to 
recover the property he has parted with. 

As to the point raised on the Indian Limitation Act, 1877, 
their Lordships are of opinion that the conveyance of the 11th June, 
1895, beiug an inoperative instrument, as, in effect, it has been 
found to be, does not bar the plaintiff's right to recover possession 
of his land, and that it is unnecessary for him to have it set aside, 
asa preliminary to his obtaining the relief he claims. The 144th 
and not grst article in the second schedule to the Acı is, therefore, 
that which applies to the case, and the suit has consequently been 
instituted in time. Their Lordships are, for these reasons, 
opinion that the decision appealed from is right and should be 
affirmed, and that this appeal should be dismissed. They will 
humbly advise His Majesty accordingly. 

The appellant will pay the costs of the appeal. 

Solicitors for appellant : 4. H. Arnold & Son. 

Solicitors for first respondent: Sanderson, aa Lee mn? 
Eddts. 

The second and third respondents did not appear. 





1° (1870) L. R. 9 Eq. 476 at р. £79. 2. (1864) 26Ch. D. 616, 
8 (1890) 24 Q. B. D. 742. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
E. COUNCIL. 


[ON APPBAL FROM THE HIGH (‘OURT OF JUDIOATURE AT FORT м 
IN BENGAL.] 


Presgnt:—lL,ord Macnaghten, Lord Atkinson, Sir A 
Scoble and Sri Arthur Wilson. 


Radha Prosad Mullick & another yë Appellants * 
7. 


Ranimoni Dassi & others và Respondents. 


Hindw Law— Will—Construction—Consideration for—Gift to daughters “and their oem 


respective sons” — Shure of a daughter dying '* without leaving any male issue surviving " Ranimoni 
to go to the surviving daughter and her sons— Share of a daughter dying leaving sons to Dasi. 
go to her sonor sons—Inisntion of the itestator— Evolution of daughters’ daughiere— 

Nature of estate taken by eaoh daughter—Indian Swooession dot (X of 1805) S. 88. 


In construing the will ofa Hindu it is not improper to take into consideration 
what are known to be the ordinary notions and wishes of Hindus with respect to the 
devolutton. It may be assumed that a Hindu generally desires that an estate, 
espedially an ancestral estate, shall be retained in his family ; and it may be assumed 
that a Hinda knows that, asa general rule аб АП events, women do not take absolute 
estates of inhentance which they are enabled to alienate. 


[Mahomed Shumszoul v. Shewskram2 approved and followed.] 


Where the only question raised upon the appeal was as to the nature of the estate 
which, in the events which had happened, the testator's daughters took under the clause 
of the will of a Hindu inhabitant of Calcutta ; vis, “ І desire and direct my executors, 
«ж © то make over and divide the whole of my estate, both real and personal, unto 
“and between my daughters in equal shares, to whom and their respective sons I give, 
“ devise and bequeath the same, but should either of my said daughters die without 
“leaving any male issue surviving, but leaving my other daughter her surviving, then 
u jn guch case the surviving daughter and her sons shall be entitled to the share of the 
% deceased daughter, or in the case of the death of either daughter leaving sons, the 
** share of such daughter is to be paid to such her son or sons share and share alike :" 


Held, that the intention of the testator was to create in favour of his daughters an 
estate for life with а remainder over to their sons, and that, in the events that had hap- 
pened, the daughters of the testator were entitled to the testator's estate in equal shares 
for life and with benefit of survivorship between themselves. 


Held, also, that by the gift to his daughters “ and their respective sons” and by the 
proviso that in the event of one of the daughters dying “ without leaving any male 18sue 
surviving," then the share of the deceased daughter was to go to the surviving daughter 
and her sons, to the exclusion in both cases of female issue, the testator had clearly suc- 
ceeded in showing that his daughto:s, whom he incontestably intended to benefit, 
were not to have more than what was generally known to be а wonian's estate in his 
property, and that no language could 1nore clearly show than the language of the clause, 
“in the case of the death of either daughter leaving sons the share of such daughter to 





* 1908 Feb. 6 & 11 May 14. 1. (187i. I, R. 2. I. A. 7 at p. 1, е 
+ 
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Radha Progad 06 paid to such her son or sons share and share alike,” that the intention of the tes- 
у. tator was to exclude his daughter’s daughters from the succession to which they would 
Ranimoni have been entitled under the ordinary Hindu Law, if their mother's estate had been 
Dasi. absolute. 
It waa contended that under В, 82 of the Indian Succession Act (X of 1865) the 
rs took absolute estates : 5 


Held, that, under the terms of the will a restricted interest was intended to pass to 
a daughter dying without male iesue. 
Appeal from a decree of the Appellate Side of the Cal- 
cutta High Court modifying a decree of Woodroffe J., sitting on 
the Original Side of the said High Court. 


The principal questions raised in the appeal "were questions 

of law relating to the construction of the willof one Hurry Dass 

, Dutt, who died on October 30, 1875. The testator executed the 

will on the day of his death and thereby appointed three execu- 

tors and trustees, 772:—(1) Srimutty Surnomoni Dassi, his widow ; 

(2) Modhusudan Dutt, his father; and (3) Dwarka Nath Dutt, his 
uncle. 


The following is the material part of the will:—'* Whereas 
“ having no son born to me of my body I am desirous of adopting 
* one in my life-time but in case I depart this life before carrying 
* such my desire into effect, І hereby authorize and empower my 
* wife and executrix Srimutty Surnomoni Dassi and my executors 
©“ and trustees to whom I give full permission and liberty to adopt 
* after my decease а son and in case of his death during his 
* minority or on attaining his full age and without leaving male 
* issue to adopt a second son and in case of his death during 
* minority or on attaining such age and without leaving male issue 
* toadopt a third son and no more. In any of the above cases 
* of adoption should the adopted son die leaving a son or sons the 
* power of adoption shall cease or remain in abeyance during the 
« life or livestime of such son or sons of such adopted son but 
* shall revive on the death of such son or sons during minority. 
* I direct my executors and executrix and trustees to pay out of 
“ the income and interest of my estate and effects monthly all 
“ necessary household expenses as well as forthe worship of our 
“ family idol Sri Radha Gobindji and to pay my wife monthly 
* during her natural life for her sole and separate use the sum of 
“ rupees two hundred and also the sum of rupees fifty monthly to 
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* such adopted son who shall live and attain his full age of 18 Radha Prosad 
* years after his so attaining such age of 18 years during the life- па 
“ time of my said wife provided he remains under her control and раі. 

* bears a good character and if my said executrix and executors 

“ and trustees think fit and are satisfied with his conduct, and 
“behaviour and for the purposes of such monthly expendi 
“ my executrix, executors and trustees shall set apart and retain out 
“of the interest and income of my estate а sum sufficient to 
* meet such expenditure for six months and invest the rest and 
“ residue of such income and interest in Government Securities 
* in their joint names but in no case shall such adopted son have 
“ or exercise dny controlor dominion over my estate and effects 
* until the death of my wife, after which event I direct my said 
“ executors and trustees to make over the whole of my estate and 
“ effects both real and personal or immoveable or moveable whatso- 
* ever and wheresoever and of what nature or quality soever to 
s sych adopted son who shall survive my wife if he shall have 
©“ attained his age of 18 years during the life-time of my wife or 
“on his so attaining such age after her decease to whom and his 
“ heirs I give, devise and bequeath the same. But in case none of 
“ such adopted sons survive my said wife or in case of either 
* surviving my said wife and dying under the age without leaving 
* а son or sons I desire and direct my executors after the death of 
* my said wifeor the death oí such son after her but under such 
“ age of 18 years without leaving a son or sons to make over and 
“ divide the whole of my estate both real апа personal unto and 
“ between my daughters in equal shares to whom and their respec- 
“ tive sons I give, devise and bequeath the same but should 
“ either of my said daughters die without leaving any male issue 
* surviving but leaving my other daughter her surviving then in 
“ such case the surviving daughter and her sons shall be entitled 
* to the share of the deceased daughter or in case of the death of 
“either daughter leaving sons the share of such daughter is to 
“ be paid to such her son or sons share and share alike.” 


Hurry Dass Dutt left him surviving the following persons, 
v, 

(т) His widow Srimutty Surnomoni Dassi. 

(2) His daughter Srimutty Ranimoni Dassi. 

(3) His daughter Srimutty Premoni Dassi. A 
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' Radha Prosad (4) Three sons of Premoni Dassi, o#z., т. Radha Prosad 
i ,, Mullick, 2. Kasi Prosad Mullick, 3. Jyoti Prosad Mullick. 
Dassi. Оң December 20, 1875, probate of the will was granted to the 


widow and uncle of the deceased, two of the executors named. 


n August 9, 1876, Srimutty Surnomoni adopted Jyoti Pro- 
sad Mullick as a son, but Jyoti Prosad Mullick died on January 
9, 1881, unmarried. Thereafter on February 9, 1881, she adopted 
one Amrita Lall Dutt. Modhusudan Dutt died on April т, 1877, 
before the date of the latter adoption. On August 14, 1894, 
Amrita Lall Dutt instituted a suit against the widow, her 
daughters and their sons for the construction of thg will of Hurry 
Dass Dutt and for the administration of his estate, That suit, 
though successful in the first Court,! failed on appeal? and 
also on a further appeal to the Judicial Committee of the Privy 
Council? as the adoption by Srimutty Surnomoni was held to be 
invalid, the power of adoption conferred by the willon hes and 
the executors and trustees having been declared invalid шег 
Hindu Law and incapable of being exercised. The decision of 
the Privy Council was pronounced on Мау 2, 1900, and on 
November 2, 1900, Ranimoni, who was until then childless, and 
her husband, Romakant Sen, adopted one Jugal Kishore Sen as 
their-son. 

Dwarka Nath Dutt died on November 23, 1889, and Roma- 
kant Sen predeceased Sumomoni, who died on August 14, 1904. 
She held and managed the estate of her deceased husband and 
left a will dated January 31, 1903, by which she purported to deal 
with portions of the property covered by the present suit. The 
Administrator-General of Bengal, the executor named in her will, 
was in possession of those portions, having taken out probate of 
the will, but he was not a party to the present suit. 

On December то, 1904, the present suit was instituted on the 
Original Side of the High Court by Srimutty Ranimoni Dassi, one 
of the daughters of Harry Dass Dutt, as plaintiff. ‘The defendants 
were Srimutty Premoni Dassi, the other daughter of Hurry 
Dass Dutt, her four sons Radha Prosad Mullick, Kasi Prosad 
Mullick, Peary Lall Mullick апа Behary Lall Mullick (the two 

1. (1897) Amrita Lall Dutt о. Surnomoye Dass, І. L. В. 24 O. 689, —— 


2. (1898) Amrita Lall Dutt r. Surnomoni Dass, I. L. R, 25 Cal. 662 
е 8. • (1900) Amrita Lal! Dutt v, Surnomoye Dass, L. В. 27 I. A. 128, 
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latter of whom were born after Hurry Dass Dutt’s death), and Radha Promd 
Jugal Kishore Sen. Тһе plaintiff contended that under the will , 7^ . 
of Hurry Dass Dutt in the events that had occurred she 2nd her рава. 
sister were each entitled absolutely to a moiety in their father’s 
estate. , ° 
The reliefs sought were the administration and partition 
the estate, with various reliefs incidental thereto, but the priucipal 
relief claimed was a declaration of the rights of all the parties to 
the suit on the true construction of the said will. 







The written statement filed on behalf of Peary Lall Mullick 
and Behary Lall Mullick challenged the validity of the adoption 
of Jugal Kishore Sen, and contended that in the events which had 
happened Hurry Dass Dutt had died intestate as to the residue of 
his estate to which their mother succeeded in preference to her 
sister. A written statement of exactly the same nature was filed 
by Sfimutty Premoni Dassi. 

| Radha Prosad Mullick and Kasi Prosad Mullick by their 
written statement claimed that they were absolutely entitled to 
the whole estate subject to the life interest of Hurry Dass Dutt’s 
daughters. The written statement of Jugal Kishore Sen support- 
ed the claim of the plaintiff. 


The case was tried by Woodroffe J. who delivered his judg- 
ment on July 31, 1905." He decided on the true construction of 
the will that there was a gift to the adopted son with a valid gift 
over to the testator’s daughters, and that there was no intestacy. 
He also held that eachof the daughters took an absolute estate in 
her half share, and expressed no opinion as to the rights of the 
parties, in the event of the death of one of the daughters leaving 
no natural son her surviving. A decree was.accordingly made 
declaring that the plaintiff was entitled absolutely to one-half 
sharein her father’s estate, directing an inquiry to ascertain 
what the estate consisted of, and ordering partition thereof. 


Against that decree Radha Prosad Mullick and Kasi Prosad 
Mullick filed one appeal, Peary Lal Mullick and Behary Lal 
Mullick'another appeal, on the appellate side of the High Court, 
and on April 23, 1906, the Court of Appeal delivered judgment. 

1. (1906) Radha Prasad Afullick v. Ranse Mom Dassi and Peary Тай Mullioh v. — 4 
Ranse Moni Dassi, I. L. В. 88 C. 947. ° 
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Radha Prosad It decided that under the will in this case the daughters each 
el ы took а one-half share in their father’s estate absolutely, and 
Tass, — refused to decide what the rights of the parties would be in the 
event of one of the daughters dying without male issue. It 
further held that the enquiry ordered by the lower Court, regard- 
the ascertainment of what the testator's estate consisted of 
could not properly be directed in the absence of the representatives 
of the testator or of Surnomoni Dassi. In the result, the decree of 
the Court below was varied, the declaration of the plaintiff's 
rights was affirmed, and the enquiry as to the property and parti- 
tion thereof were refused in the present suit. 

Against that decree, Radha Prosad Mullick апа Kasi Prosad 
Mullick preferred the present appeal to His Majesty in Council. 
Of the respondents, only Ranimoni Dassi was ‘represented at the 
hearing of the appeal. 


Mr. De Gruyther for the appellants:—The constructiqn of 
this will has already been before this Board in the case of Ampsio 
Lal Dutt ч. Surnomoye Dasst,1 which decided that by this will a 
joint power to adopt was conferred on the executors of the will 
and was invalid inlaw, in consequence of which the son adopted 
in fact had no status in the family The question for decision is 
whether each of the daughters took a life-estate, or an absolute 
estate. For the rules to be applied in determining the construction 
of the will of a Hindu see Mahomed Shumsool v. Shewukram.? In 
the absence of express words in a will showing such an intention, 
a devise to a wife does not confer an estate of inheritance but 
carries only a widow’s estate as understood by Hindu Law, that 
is to say, a limited widow’s estate: Herabar v. Lakshmtbat ; 3 
Annajt Dattatraya v. Chandrabat ;* Harilal v. Bat Rewa; and 
Mahomed Shumsool у. Shewukram.* In Surajmant v. Rabi Nath 
Oyha,” where the testator used the word ‘‘ Malik” in making 
the devise to his wife and daughter-in-law, their Lordships held 
that the widow took an absolute estate. There the construction 
depended upon the meaning of the word “ Malik ” and in deciding 






1. (1900) ТІ. Б. 97 I. A. 128 I. L. Е. 27 C. 996. 

2. (1874) L. В. 2. I. A. 7, at p. 10, also at pp. 13, 14, of seg. 

8, (1886) (1887) І. L. В. 11 Bom. 69, also 673, at р. 578. 

4. (1892) L L. R. 17 Bom. 508, at p. 505. , 

6. (1895) L L. В. 21 Bom. 876 at pp. 380 and 881. 

6° (1874) І. B. 2 I. A. 7, at p. 14. 7. (1907) L. B. 85 I. A. 17. 
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that case for the meaning of that word the case of Lalit Mohun aD 
Singh Roy v. Chukkun Lal Roy, was referred to. But that case р 
has left untouched the general principle that without express Dasi. 
words in a will a widow takes only a limited estate under it. A 
daughteg's estate in Hindu Law is also limited? It is sub 

that the testator here intended to give his daughter only limi 

estates and they took only estates for life. 


Where the testator intends to give an absolute estate to his 
adopted son he uses the words “to him and his heirs,” 


Butin making a gift to his daughters in half a dozen lines 
further on һе uses another expression, viz, /Aefr sons. That 
shows that he did not intend to give them absolute estates, other- 
wise he would have used the same expression. 


The testator left him surviving a brother, a daughter and 
another daughter and her twosons. For the rules of succession 
in & case like this, and with reference to the question whether 
the daughters take absolute estates. See Stokes Hindu Law 
Books, Daya Bhaga, СЪ. 4, Sections 2 and 3, and Mayne on 
Hindu Law and Usage (7th ed.) p. 900, S. 673. 


There is a gift over of the share of the daughter dying 
* without male issue ” to her surviving sister. Such a gift is 
inconsistent with an absolute gift to the daughters. If the testa- 
tor gave an absolute estate to each of his daughters there was no 
necessity of a gift over after the death ofa daughter without a 
male issue : Zagore case.? Gift over is necessary only if there is 
a life estate given to the daughter. 


Str Robert Finlay К. C. and Kenworthy Brown for the 
respondent Ranimoni Dassi.—Taking first the last part of the 
argument on the other side the testator provides “in case of the 
death of either daughter leaving sons the share of such daughter 
is to be paid to such her son or sons share and share alike.” It 
is also necessary to provide in case a daughter died without 
leaving son. Hence the clause “ but should either of my said 
daughters die without leaving any male issue survivin g, ete.” 
The gift is dependent upon the happening of a specified uncertain 
event and the condition must be fulfilled before distribution. 
S. 2 of the Hindu Wills Act (XXI of 1870) makes S. ІІІ of the 


1. (1897) L, R. 24 LA. 76. 2. (1872) L. В.Т. A. Sup. Vol. 47. 
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Radha Prosad Indian Succession Act (X of 1865) applicable to the wills of 
ATE Hindus. WhenS. ттт of the Indian Succession Act is applied to 
Dass, this wl the whole of it becomes consistent. The period of dis- 
tribution is the testator's death and the daughters take absolute 
estateg and the gifts over do not take effect.—Indian Sugcession 
› S. ттт, Illustrations (4) and (d); Norendra Nath Sircar 
v. Kamalbasint Dasi; Lala Ramjewan Гаі v. Dal Koer?; 
Manikyamala Bose v. Nanda Kumar Bose.* It is not necessary 
to go to earlier law to find out the meaning of S. x11 which 
must be construed without reference to earlier law: Noren- 
dra Nath Strear v. Kamatbasint Dasi.* “Surviving daughters 
and her sons shall be enitled to the share of*the deceased 
daughter" means that the surviving daughter will take absolutely. 
Though under the Hindu Law a married daughter takes by in- 
heritance a limited estate, she takes an absolute estate under a 
devise by will, unless her interest is curtailed by express words 
or by necessary implication: Indian Succession Act, S. 82 (thade 
applicable to Hindu Wills by 9.2 0# the Hindu Wills Act); 
Bhoba Tarini Debya v. Peary Lal Sanyal” ; Ramasams v. Papayya"; 
Atul Krishna Strcar v. Sanyast Charu Sircar.* There is nothing 
here to curtail, either by express words or necessary implication, 
the daughter’s interest, and the Court in such a case would con- 
strue that an estate of inheritance is given. 






In Zrabai v. Lakshmtbas® and also in Hartlal v. Bas Rewa?’ 
the gift was from а husdand to his wife. In Annaz Dattatrya v. 
Chandrabai*? a son made a gift by deed to his mother for her 
maintenance. But here the gift is from a father to his daughters 
who can take a gift of immovables from their father with power 
to alienate according to their pleasure : Stokes’ Hindu Law Books 
Daya Bhaga, Ch. 4, Section I, рр. 23, 24. “ Property with 
unlimited power of alienation ? means absolute property. 


Under the clause “to make over and divide the whole of my 
estate both zeal and personal unto and between my daughters 








1. (1896)L В 33 I. A. 18 L L. В. 28 О. 693. 

2. (1897) L.I.B. 24 C. 406. 8. (1906) I. L. R. 88 O. 1806 at o. 1814. 
4. (1896) І. В. 23 I. A. 18 at p. 26. I. L. В. 28 С. 568. 

5. (1897) L L. R. 240. 616 at p650. 6. (1898) L L. R. 16 M. 466. 

7. (1905) І. І. B. 32 O. 1051. 5. (1886) (1887). L R. 11 B. 69, 573. 
9, © (1896) I. L. В, 21 B. 876. 10. (1892) I. L. В. 17 B. 503. 
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in equal shares to whom and their respective sons I give, devise Radha Presad 
and bequeath the same,” it is contended by the other side that D 
а gift is made first to the daughters and then to their sons. But a 
this sentence cannot be divided or cut down. Then again, they | 
say that “theirs " would have been used, if an*absolute gi the 

daughters were meant. But the words ''and their respec 
sons” are words of limitation. There is nothing in the will to 
show that the sons are to take at or after any event. No period 
is fixed for the sons totake. ‘The contention on the other side 
makes this will quitea new will. There is nothing to show 
that the testator intended that the sons are to take after the 
death of the daughters. '* To whom and their respective sons ” 
would give absolute estate. Reference was made to Bhoobun 
Mohini Debya v. Hurrish Chunder Chowdhry ; Ram Lal Moo- 
Ker jt v. Secretary of State for India ;?. Basanta Kumari Debi v. 
Kapikshya Kumari Debi; Lewin v. Kelley ;* and Tagore 
Gase”. 








De Gruyther, in reply, further referred to Nagalutchmee 
Ummal у. Gopoo Nadaraja Chetty® and argued that in Bhoobun 
Mohini Debya v. Hurrish Chunder Chowdhry" and Ramlal Moo- 
kerji v. Secretary of State for India? where it was held that abso- 
lute estates were given to women, the words used were, as held 
over and over again, technical words, such as “children and grand- 
children" and “from generation to generation." But here such words 
are absent. In Bengal and Madras the daughters take a qualified 
estate only—Chotay Lal v. Chunno Lai. In order to arrive at 
the true construction the will must be read without the Indiag 
Succession Act. S. 82 of that Act says nothing one way or the 
other, If an estate for life is given to each of the daughters, the 
period of distribution would be at the death of the tenant for life, 
and in that case S. ІІІ of. the Indian Succession Act has по 
application. If, on the other hand, an estate of inheritance is 
given, there could be-no period of distribution. The true con- 
struction is that each of the daughters took a life estate and the 
sons of the daughters living at the testator's death a vested 





1. ° (1878) L. В. 6 I. А. 138. 9. (1881) L R. 8 1.A. 46, 

3. (1908) L BR. 32 I. A.18l. 4. (1888) L. R. 18 A. C. 788. 

Б. (1872) L. В.І. A. supp. 47. 6. (1856) 6 М. І. A. 309. 

7. (1878) L. B. 5 T. A. 188. 8. (1881) LI, 81A. 46. , a s 


9. (1878) L R. 6 I. A. 15 at p. 81. 
* 
2 . 
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Radha Prosad remainder, with a result that the adopted son of the plaintiff's 
mem ы 20d two sons ofthe other daughter born after the death of 
Dos, Ше testator would take nothing. 


Brown, with their Lordships’ permission, referred to Mayne 
О du Law and Usage (7th ed. р. 900) and Macnhghten’s 
rinciples and Precedents on Hindu Law (p. 39.) 


Their Lordships’ judgment was delivered by 


Sir Andrew Scoble, —Hurry Dass Dutt, a Hindu inhabitant 
of Calcutta, died on the 30th October 1875, leaving a will which 
was admitted to probate by the High Court onthe 20th December 
in the same year. ‘The will was in the English language, and 
was probably drawn by an English solicitor, who is one of the 
attesting witnesses. 


The only question raised upon this appeal is as to the nature 
of the estate which, in the events which have happened, the testa- 
tor's daughters take under the terms of the will. ° 

The clause of the will relating to the daughters is as 
follows :— 

« But in case none of such adopted sons survive my said wife, 
“ or in case of either surviving my said wife and dying under the 
“ said age withoutleaving а son or sons, Idesire and direct my 
“ executors, after the death of my said wife, or the death of such 
“son after her, but under the age of eighteen years without leaving 
: а son or sons, to make over and divide the whole of my estate, 
“both real and personal, unto and between my daughters in equal 
“ shares, to whom and their respective sons I give, devise and be- 
“queath the same, but should either of my said daughters die with- 
“ out leaving any male issue surviving, but leaving my other 
“daughter her surviving, then in such case the surviving daughter 
«and her sons shall be entitled to the share of the deceased daughter 
«orin the case of the death of either daughter leaving sons 
« the share of such daughter is to be paid to such her son or sons) 
‘share and share alike." 


Woodroffe J. by whom the case was heard in the first instance 
held that the intention of the testator was ‘‘ to benefit the adopted 
son, and should the provisions (of the will) in this respect in any 

» manner fail, then those who were of his own blood, vsz., his 
daughters” ; that the words “апа their respective sons” are used as 
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words of limitation and not of purchase ;” and that upon the true Radha Prosad 
construction of the will, the daughters were “each entitled to a Pans 
moiety of the estate of the testator absolutely? He expressed по рові. 
opinion, however, as to the right of the parties in the event of the 

death of one of the daughters leaving no naturaleon her survjgjng. 

Upon appeal to the High Court his judgment, upon these poin 

was confirmed. 


With great respect for the learned Judges in the Courts be- 
low, their Lordships are unable to concur with their decision. 
This is the will of a Hindu, and as observed by this Committee 
in the case of Moulvie Mahomed Shumsool v. Shewukram і “in 
construing the will of a Hindu it is not improper to take into 
consideration what are known to be the ordinary notions and 
wishes of Hindus with respect to the devolution of property. It 
may be assumed that a Hindu generally desires that an estate, 
especislly an ancestral estate, shall be retained in his family; and 
it mày be assumed that a Hindu knows that, аз a general rule, at 
all events, women do not take absolute estates of inheritance 
which they are enabled to alienate.” In spite of the assistance of 
his English solicitor, it appears to their Lordships that in this 
case the testator has clearly succeeded in showing that his 
daughters, whom he incontestably intended to benefit, were not 
to have more than what is generally known to be a woman’s estate 
in his property. This is established by the gift to them “ and 
their respective sons,” and by the proviso that in the event of on 
of the daughters dying “ without leaving any male issue survi- 
ving,” then the share of the deceased daughter is to go to the sur- 
viving daughter and her sons, to the exclusion in both cases of 
female issue. Moreover, “ іп the case of the death of either 
daughter leaving sons, the share of such daughter is to be paid to 
such her son or sons, share and share alike.” No language could 
more clearly show that the intention of the testator was to ex- 
clude his daughters’ daughters from the succession to which they 
would have been entitled under the ordinary Hindu law if their 
mother’s estate had been absolute; and the reason of this is ob- 
vious, as.the sons of his daughters would be competent to offer 
funeral oblations to him—the strongest of all posible arguments 
to an orthodox Hindu. 

yd IM 


NUT ASTA Eu 7(1874) L Б. 221. A. Tat p. lá. Mtoe 
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Radha Prosad The learned Counsel for the respondents strongly relied on 

S. 82 of the Indian Succession Act, 1865, which provides that 

Doss. ** whére property is bequeathed to any person, he is entitled to the 

whole interest of the testator therein, unless it appears from the 

at only a restricted interest was intended for him.% As al- 

eady pointed out, itis abundantly clear that, under the terms 

ofthe will, only a restricted interest was intended to pass to a 
daughter dying without male issue. 


In the opinion of their Lordships, according to the true 
construction of the will,the intention of the testator was to create 
in favour of his daughters an estate for life with a remainder 
over to tbeirsons, andthe learned Judges ofthe High Court 
ought to have held that, in the events that have happened, the 
daughters of the testator, Ranimoni  Dossi and Premoni 
Dossi, are entitled to the.testator's estate inequal shares for life 
and with benefit of survivorship between themselves. ‘They 
will humbly advise His Majesty that this appeal ought to” be 
allowed and ithe decree of the High Court varied in accordance 
with this judgment, and that "in other respects the decree 
ought to be affirmed. Under the circumstances, the costs ofthe 
appealtaxed as between solicitor and client, must be paid out 
of the estate: 


Solicitors: Watkins & Lempriere for appellants. 
Solicitors: Т. Z. Ион & Co. for respondents. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, K7., Chief Justice, and 
Mr. Justice Miller. 


Cangayam Venkataramana lyer .. Appellant * 
v. (Plaintif.) 
Henry James Colly Gompertz and others .. Respondents 
( Defendants.) 
Venkata- Mortgage decree, form of — Suit by putsne mortgagee for sale subject to the 
ramana Iyer prior mortgage. 
Y Itis the right of the prior mortgagee to require the second mortgagee fo redeem 


Gompertz: him or submit to a sale of whatever interest he holds in the property, and the decree 


must give effect to this right, unless by doing во it unnecessarily deprives the pulsene | 
а ө mor saree of any тс of his own. _ 


«А. О. B. 99 of 1908. 7th April 1908 
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A puisne mortgagee cannot by impleading the prior mortgagee {na suit for sale Venkata- 
insist on a decree for sale subject to the prior mortgage. ` ramana lyer 


Ordinarily, in a mortgage suit, whea all the interested parties are before the v 
Court, it 18 the duty of the Court, if it can do so, to make a decree which shall deal Gompertz. 
finally with the questidns between them and shall preclude the necessity of further 
litigation tur the enforcement ot any right arming out of the moitgage or mi 
in question in the suit. 


The proper decree to be passed in a suit by the ршвпе mortgagee, when the prior 
mortgage debt was due on the date of suit, 18 to allow him to redeem the prio: mortgage 
aud sell the estate for both hig amount and the redemption amount. 


If the mortgage debt was not due on the date of suit, the puisne mortgagee сап 
obtain a decree for sale subject to the prior mortgage. 


The puisne mortgagee is bound to рау the whole amount due under the prior 
mortgage, and not merely the amount paid by the assignee thereof. 


S. 96, T. P. A., does not imply that the puisne mortgagee is not requiied to redeem 
the prior mortgagec when the latter is a party to the suit. 


Semble :—8. 96, T. P. A, 18 intended to cover cases in which Lhe prior mortgagee 
is not party to the suit but intervenes after the decree. 


* Appeal. from the decree of the Court of the Subordinate 
Judge, Madura West, in О. S. No. 16 of 1903. 


Т, Subrahmanya Awar and D. М. Krishnasawnit Atyar 
for appellant. 


F. L. Rosario and T. Rangachartar for respondents. : 
The Court delivered the following 


JUDGMENT :—The principal qaestion in this appeal may 
be shaped as follows :— 


Can the second ofthe two sucesssive mortgagees, both of 
whom hold simple mortgages, insist, in a suit to which the prior 
mortgagee isa party, on obtaining from the Court a decree for 
sale subject to the prior mortgage ? 


It is unnecessary, in considering the question, to decide 
whether or not the prior mortgagee can make him a party simply 
to enable the Court to determine what is due to him. In this 
case the plaintiff has not stated that this was the only purpose 
for which the prior mortgagee was made a party; he has іп fact 
offered, as an alternative to his first prayer, to accept a decree for 
redemption of the prior mortgage. It is, of course, the case that 
the- plaintiff could not here avoid making the prior mortgagee a 
party, for as purchaser in the sale on his mortgage he unites in . 
himself the interests of the mortgagor and mortgagee in the 
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Venkata- property. That, however, does note affect the question. АП the 
ramana lyer interested parties being before the Court it is the duty of the 
бакт, Courts if it can do so, to make a decree which shall deal finally 
with the questions between them and shall preclude the necessity 
of her litigation for the enforcement of any right arising out 
e mortgage or mortgages in question in the suit. This is 
*he obvious intent of S. 85 of the Transfer of Property Act, and 
is clearly a desirable and proper intent. It may be that there 
will be found cases in which the Court will be unable finally to 
close the matter without doing injustice to the prior or puisne 
mortgagee (see remarks in Ghose on Mortgages, 3rd edition at 
р. 738); but those cases must be treated as exceptional and will, 
no doubt, having regard to the fact that the second mortgagee 
before advancing his money, knows of his existence and the nature 
of the burden on the property which must be removed before he 
can be paid, be very few in comparison with those in which 
justice can best be done by requiring redemption by the secqnd 
mortgagee, or directing a sale free of all encumbrances. 

Moreover, it is the right of the prior mortgagee to require the 
second mortgagee to redeem him or submit to a sale of whatever 
interest he holds in the property—see S. 75 of the Transfer of 
Property Act—and the decree must give effect to this right, unless 
by doing so it unnecessarily deprives the second mortgagee of any 
right of his own. | 

It is the rule in England that when the prior mortgagee is 
made a party, the plaintiff must be ready to redeem him 
(Daniels Chancery Practice, 7th edition p. 217) and on the 
original side of this Court it appears to be the ordinary practice 
to require redemption in such suits (víde Form 52, Original Side 
Rules.) 

In America, too, the decree in a suit like that before us will 
ordinarily lie for redemption by the second mortgagee and then 
for sale if the prior mortgagee as purchaser of tbe equity of 
redemption does not redeem the second mortgage (Jones on 
Mortgages, S. 1075) and the rule there seems to be that when the 
prior mortgage is not due at the date of the second mortgagee's 
suit he can obtain a decree for sale subject to the prior mórtgage, 
but when the prior mortgage is due he may redeem and sell the 
estate to obtain the redemption money as well as his own claim— 
Jones, S. 1580. 
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This practice not only gives effect to the policy of the law Venkate- 
and the rights of the different parties, but also secures for the оне ayes 
mortgagor the best chance of obtaining a good price for the даран 
property at the sale, and prevents the necessity of further pro- 
ceedings against the mortgagee; and if it is not'in any parti 
case to be adopted, it is for the second mortgagee to show 
sufficient reason for making an exception to it. In this case the 
second mortgagee prefers a sale subject to the prior mortgage, 
but that is not a sufficient reason. 


S. 96 of the Transfer of Property Act does not support the 
view that the putsne mortgagee is not required to redeem the prior 
mortgagee when the latter is a party to the suit. 'The prior 
mortgagee may no doubt consent to a sale free of encumbrances, 
butitis notimpossible that the section was intended to cover 
cases in which the prior mortgagee is not a party to the suit but 
interyénes after the decree, and it does not seem to answer the 
present question even indirectly. 


Mr. Subrahmanya Aiyar relied on Debendra Narain Roy v. 
Ramiaran Banerjee,* but the point decided in that case was that the 
right of a puisne mortgagee was not affected by the proceedings 
taken in asuit to wich he was not a party. It was contended 
that in the absence ot a sale in the prior mortgagee's suit the 
second mortgagee would be entitled to a sale subject to the prior 
mortgage. Nor does Ram Shankar Lal v. Ganesh Prasad? cover 
the present case, for it is not there decided what form the decree 
should take when the prior mortgagee is made a party to the suit. 


The decree made by the Subordinate Judge is, we think, 
substantially correct, but the form of the opening direction “ that 
defendants 9 and r1do pay to the plaintiff, etc., etc.,” is open to the 
objection that it may be construed as a deciee against those 
defendants personally. It is better to>follow the form sketched in 
S. 86 of the Transfer of Property Act, and commence by declar- 
ing the amount due; and the decree in that respect must be 
altered. 

The plaintiff contends next, if we understand Mr. Subrah- 
manya Aiyar aright, that the amount payable by him for redemp- 
tion of the prior mortgage, should de calculated not on the mortgage А 





1. (1903) I. L. R 30 С. 599, 2. (1907) І. L. R. 29 A. 385. 
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Venkata) money, but on the amount paid by the 8th defendant to the 
eS Tye’ original first mortgagee for his rights. No authority was cited 
борай for this proposition, and we think it isunsound. The 8th defen- 
dant bought the rights of the original mortgagee, and the price 
he paid for them is no concern of the plaintiffs. This is 
not a case in which the plaintiff has to compensate the 8th defen- 
dant for a payment madeto redeem a mortgage which otherwise 
the plaintiff would have had to redeem. The mortgage remains, 

and the plaintiff must redeem it. 

The next contention is that all the buildings on the land 
ought to be included in the decree for sale, and this is, in our 
opinion, a sound contention. It is clear, we think, that the plain- . 
tiff intended to describe all the buildings in the schedule to his 
plaint and that the 9th and rrth defendants understood that he 
had done so and framed their defence accordingly. ‘There is no 
doubt that the plaintiff is entitled as a matter of law to sell all 
the buildings and the decree must be modified so as to make it 
clear that he is at liberty to do so. 

For the oth and rrth defendants it is contended that if the 
plaintif sells the new buildings they should be compensated 
under S. 51, Transfer of Property Act, as for improvements 
made by them in the belief that they were the owners of the land; 
but S. 51 does not apply to the facts, and Rangayya Chet 
Har v. Parthasarathi Nasckher,! by which we are bound, seems to 
be on all fours with the present case. 

The decree subject to the modifications we have stated, 
ought to be confirmed. The parties will bear their own costs of 
the appeal. 

Time for redemption will be extended by six “Mogins from 
this date. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—The Honourable Mr. Justice Miller. 





S. Subramania Nayanar .. Petitioner* 
А (8th Defendant.) 
v. 
S. Vengu Iyer .. Respondent 
(Platntiff.) 
е ot О. К. Р, No. 460 of 1907. 28th January 1908. 


1. (1896) I. L. А. 20 M. 120, 
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C. Р. C., Gs. 492, 493, 022 — In3unotion— Trespass to property— Defendant in posses- Subramania 
sion and plawntiff ош of possesnon—Jurisdict on— Revision. Nayanar 
v. 


*8. 493, О. P. O., has noapplication when the defendant isin possession and the 
Vengu Iyer. 


plaintiff out of possession, and a Court will be acting without jurisdiction if^t grants 
an injunction in favour of a plaintiff out of possessson of the property in dispute. 


В. 492, О. P. C., has no application when the case 18 NACION. ag cribed 
зп the section, viz., waste, removal, eto. 


Petition under S. 622 of th- e Code and S. 15 
of the Charter Act, against ordé-ifi C. M. A. No. 13 of 1907, pre- 
sented against the order of the District Munsif’s Court of 
Tinnevelly, in M. P. No. 1817 of 1905 in O. S. No. 565 of 1906. 


This is a«revision petition against an order in appeal present- 
ed against an order granting a temporaty injunction to the 
plaintiff-respondent in a declaratory suit. The plaintiff was one 
of the dharmakartas of a temple appointed by the Temple 
Committee of the place. The Temple Committee appointed two 
othérs to act conjointly with the plaintiff, and subsequently dis- 
missed the plaintiff from the trusteeship. The plaintiff brought 
a suit for a declaration of the invalidity of the appointment of 
additional trustees and the invalidity of his own dismissal, and 
obtained an interiocutory,order of injunction restraining the defen- 
dants from interfering with his sole management. Не alleged in 
his plaint that he was in possession of the temple and its proper- 
ties. Butat the date of the order the defendants were in posses- 
sion of the temple in pursuance of an order of the High Court 
reversing an order under S. 145, Cr. P. C., passed in favour of the 
plaintiff by the local magistrate. The defendants also alleged 
thatthey were in possession of the lands appertaining to the 
temple, and one of the issues in the suit itself was whether the 
plaintiff was in possession, and, if not, whether his suit for a bare 
declaration will lie. 

К. Srinvvasa Atyangar and S. Srinivasa Atyar for petitioner. 

A. S. Balasubrahmanta Atyar for respondent. 

The Court delivered the following 

JUDGMENT :—It has not been clearly decided by either 
Court which party is in possession of the temple property, or was 


in possession thereof when the injunction was issued, but the 
defendants have in their favoura magisterial order directing џ · 


*3 
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Subramania possession to be delivered to them, and it is not denied 
Nayauar that this order has partially at any rate been obeyed, and, that 
Venga lye, they Mold the keys of the outer doors of the building. It is said 
that the plaintiff is collecting the rents from some tenants, and 
th efuse to pay him, so that it is not clear that he is in 
ssion of any Lart of the property now, whatever may have 
been the case when the suit was instituted, while it is clear that 
the defendants have the control ofthe temple building itself. 
There is no allegation that the property is likely to be wasted or 
removed by the defendants, and the case is not therefore within 
the provisions of S. 492 of the Civil Procedure Code. Nor isit, the 
defendants being in possession, a case falling" within S. 493. 







I think the injunction was, in the circumstances, issued with- 
out jurisdiction, and I set it aside. If the rents cannot be collect- 
ed, the appointment of a receiver would appear the appropriate 
remedy. è 

The petition is allowed with costs. ° 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Munro. 


Krishna Pillai > Appellant * 
" (1st Defendant). 
T. 

Arunachela Chettiar Respondent 

(Petitioner). 
Krishna Pillai Religious Endowment — Katlai— Purchase of land in the nama of Idol—Deed in the 

+. oustody of donor—No reservation—Power to appoint manager of the katlai. 

pes A person who absolutely makes a gift of land for the purpose of a katlai in favor 


of an idol, without reserving any rights whatever, cannot subsequently appoint a 
manager for the katlal. 


Held also that the fact that the donor retained the deed of gift with herself was 


not sufficient evidence of any reservation of the power to appoint a manager in 
the donor. 


The conduct of the parties years after the execution of a deed is of no avail in 
construing the deed. 


Second appeal from the decree of the District Court of 


Tanjore, in A. No. 423 of 1906, presented against the decree of 
the Court of the District Munsif of Tiruvalur, in О. S. No. 40 of 


f 1905. 
а 
* B, A. No. 850 of 1906. 18th March 1908, 
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The suit was for recovery of certain lands by the manager Krishna Pillai 
of a katlai. The defendant pleaded that the plaintiff had по right ,. 7. 
to sue, not being the trustee of the temple, and that the defendant Chettiar. 


held the land under the trustee. One Minakshi originally 





bought he lands in the name of the Idol with her own 
for the purpose ofa katlai for feeding Brahmins on the occasion 

certain festival. She retained the deed herself, but allowed the 
then trustee of the temple to manage the katlai. After the trus- 
tee's death, she nominated plaintiff as the manager of the katlai. 
The question in the case was whether she had the power to do so, 


T. R. Ramachandra Atyar for appellant. 
S. Srinivasa Atyar tor respondent. 
The Court delivered the following 


JUDGMENT :—Exhibit E isin terms an absolute sale in 
favo? of the temple, that is to say, an absolute gift by Minakshi to 
the temple, of property bought by her from Visvanatha Chetty. 
The fact that she is permitted to retain the instrument cannot, 
we think, be taken as sufficient to show that she also retained 
the ownership of the land. "The deed is quite clear, and the evi- 
dence of the subsequent conduct of the parties, many years after 
its execution, cannot assist us iu construing its language or terms. 


Minakshi made over the lands absolutely to the temple, 
and had no power to give the plaintiff by Exhibit E any right of 
management of it. 


We must, therefore, reverse the decrees of the Courts below 
and dismiss the suit with costs throughout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, АЛ, Chief Justice, and 
Mr. Justice Sankaran Nair. 


Piramanayagam Pillai and others .. Appellants * 
(Defendants). 

v. 
Alwar Naicker .» (Respondent). 
Plaintif). 


* B. A. No. 850 of 1908, 146 February 1988, e 


* 
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Pirama- C. P. C, S. 817—No bar to swt against assignes from certified purchaser. 
nayagam В. 817, C.P.C., ів no bar to a suit against an. assignee from the certified purchaser. 
Pillar * 


[Theyyavalam v. Kookan 1 tollowed.] 


Second appeal from the decision of the District Court of 
evelly in A. S. No. 308 of 1904 presented against thé decree 
of the District Munsif’s Court of Satur in O. S. No, 98 of 1903. 


Foseph Satya Nadar for appellants. 
S. Srinivasa Atyer for respondent. 


The Court delivered the following 






JUDGMENT :— The point that the decrees of the lower Courts 
cannot be supported in view of the express provisionsof the first 
part of S. 317 of the Code of Civil Procedure was not taken 
in the Courts below or in the memorandum of appeal to this Court. 
Assuming it is open to the appellants in these circumstances to 
take thispoiut in second appeal, on the authority of Theyyavalem v. 
Kochan’ the first part of the section does not apply since the present 
suit is not against the certified purchaser. As regards Exhibit 
A, it is no doubt a piece of evidence which suggests that the origi- 
nal purchase by Sundaram Pillai was not benami, but the 
District Judge came to the conclusion that, notwithstanding this 
piece of evidence, the original purchase by Sundaram Pillai was 
benams on behalf of the plaintiff's predecessor in title. This isa ' 
finding of fact. 


The second appeal is dismissed with costs. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Munro. 


Chama Swami and another .. Appellants* 
v. (Defendants). 

Padala Ananda and another , .. Respondents 
(Platnitzffs). 


Mortgage— Subrogatwn——Payment of mortgage amount by vendee whose title has 
Swami beon subsequently found vnvalid. 

у. А vendee who while in possession of the property purchased paid off a*mortgage 
Padala оп the same but whose purchase was subsequently held invalid, isentitled to be 


Ananda reimbursed with the amount paid by him in discharge of the mortgage. 








ы * 5, A. No. 213 of 1906. 8th April 1908. 
1. (1897) 1. L, B. 21 M. p. 7. 
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[Syamalarayadu v. Subbarayadu followed , Dakkina Mohan Hoy v. Saroda Mohan 
Hoyt and Perucian Guano Co v. Dreyfuss referred to.] 


Second appeal from the decree of the Subordinate Judge’s 
Court of Coconada, in A. S. No. 37 of 1906, presented against the 
decree of, the Court of the District Munsif of Atmalapur in 
No. 462 of 1904. 

P. Narayanamurts for appellants. 

P. Nagabhushanam for respondents. 

The Court delivered the following 

JUDGMENT :— The plaintiffs in this case, according to the 
finding of the lower appellate Court, purchased certain lands by a 
sale-deed dated 21st July 1899, which was afterwards registered, 
and on the 24th August 1899 redeemed а mortgage on the pro- 
perty. The plaintiffs’ purchase was afterwards held invalid as 
agaiust defendants 3 to 6, and under these circumstances the 
plaintiffs have brought the present suit to recover from defendants 
3 to the money due on the mortgage which they paid off whilst 
in possession of the property under the sale deed in their favour. 
Both the lower Courts have given a decree in the plaintiffs! favour 
оп tbe authority of Syamalarayadu v. Subbarayadu! the facts іп 
which closely resemble those in the present case. In the argument 
before us it was not seriously argued that the present case was 
distinguishable ; but it was said that the decision in Syamalarayadu 
v. Sulbarayadu was wrong. We are unable to agree with this con- 
tention. Although no authorities are cited in Syamalarayadu v. 
Subbarayadu we think that the learned judges who decided the 
case must have had their attention called to the decision of the Privy 
Council in cases of this kind and have proceeded on the authority 
of those cases. In the well-known case of Gokaldas Gopaldas v.Puran- 
mal Premsulkhdas* their Lordships of the Judicial Committee point- 
ed out that what we have to look to in India are not the technical 
rules of English Equity as settled by the authority of decided cases, 
but only such of those rules as rest upon broad intelligible princi- 
ples of justice and can be applied as part of the law of justice, equity 
and good conscience; and accordingly their Lordships refused 
to apply the ruling in Toulmin v. Steere” to India. In a later case 
Dakhina Mohan Roy v. Saroda Mohan Roy?, Lord Macnaghien 
delivering the judgment of their Lordships, referred to the case of 


І. (1897) I. L. R21 M. 143. — 2 (1893) I. L. R. 21 С. 142. 


3. (1892) A. C. 166. 4. (1884) L L. R. 10 C. 1088 
5. (1817) 3 Mer, 210. 
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The Peruvian Guano Со. v. Dreyfus: in which he had himself 
criticized the English decisions that parties who have no right to 
propetty cannot acquire a lien by expending moneys in connec- 
tion with it, and observed that after the decision in Zhe Peruvian 

& Со. v. 'Dreyfus? it would be hard to maintain asa 
proposition admitting of no exceptions that a person who is in 
wrongful possession is not entitled to recover sums paid on 
account of outgoings. In that case their Lordships held that the 
plaintiff was not in wrongful possession at the time he paid the 
Government revenue which he was seeking to recover as he was 
at the time in possessiou under the decree of a competent Court 
which was afterwards reversed; but at the close of the judgment 
his Lordship speaks of the claim as being in the nature of salvage, 
and observes that the Indian Statute Law recognizes an equity 
to repayment’ in the case of a person who not being proprietor 
pays the Government revenue in good faith to support a claim 
which afterwards turns out to be unfounded. In 5 yamalara ud e 
v. Subbarayadu? the action of the plaintiff in paying off a mort- 
gage on the property was considered to have been made in good 
faith in spite of the fact that he was claiming under a sale-deed 
which had been antedated for the purpose ofsupporting his title. 
For the appellant we have been referred to the recent decisions of 
the Calcutta High Court—Gurudeo Singh v. Chandrikah Singh 
and Chandrikah Singh v. Rashbehari Singh? in which the Ameri- 
can authorities are considered, but we do not think they help 
the appellant. The American Courts apply to cases of this kind 
an equitable doctrine of subrogation borrowed from the Civil 
Law, and when equity requires it allow persons paying off mort- 
gages on properties which do not belong to them to be subro- 
gated to the rights of the original mortgagees. This right of 
subrogation is not extended to mere volunteers who pay off other 
peoples debts without having any concern in them. This was 
held by the Supreme Court in Etna Life Insurance Company v. 
Middleport, + but in the course of their judgment.in that case 
the learned judges cite with approbation a passage from Shelden 
on Subrogation in which subrogation is allowed as a matter of 
right for the benefit of a purchaser who has extingrfished an 
encumbrance on the estate which he has purchased. 


1, (1882) 92) A. C. 166, 2. (1897) L D. 8. 21 М. 143 
8. (1907) 5 O. L. J. 611. i. (1887) 124 U. B. 585. 
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Wethink this is the right principle to apply especially where, 
as in the present case, the plaintiffs were in possession when they 
paid off the mortgage. S 


Under these circumstances we agree with the lower Courts, 
and dismiss the appeal with costs. 


——— 


IN THE HIGH COURT OF JUDICATURE АТ MADRAS. 
FULL BENCH. 


Present:— Sir Charles Arnold White, K7., Chief Justice, 
Mr, Justice Wallis, and Mr. Justice Sankaran Nair. 


Rangapps Naik ‚4 .. Appellant* 
7. (5th Defendant). 
Kamti Naik and others ss .. Respondents 


(Plaintiffs т and 
2, and Defendants 
Md 8, 9; IO, 25 4 & б). 

Hindu Law— Widow's.estate— Release by revernoners in favor of a widow—Vali- 
dity—Alienahon by widow—Parttal alienation, validuy— Patopyel. 

The presumptive reversioners of a widow's estate in consideration of a grant of 
certam portiou of the estate to them renounced all their interest in the remainder of 
the estate and consented that the widow may dispose of it in any manner she 
pleased. 

Per Cwriam.— Held—That the sons of the executante of the deed who happened to 


Фе the actual reversioners were estopped from disputing the validity of the allenations 
made by the widow in virtue of the release given by their father. 


Per Chief Justice and Walhs J. (Sankaran Nair J. contra).—The release given by 
the revermoners of their reversionary rights in the estate 18 not vahd. 

Per Sankaran Nair J—The release 1s good as being a vald surrender of the 
whole estate to the reversioners and a reconveyance by them to the widow. 


Per Chief Jvstice and Sankaran Nair J. (Wallis J. oontra).—A partial surren- 
der by the widow or an alienation of part of the estate by the widow with the consent 
of the next reversioners is invalid. 

Second Appeals from the decrees of the Court of the Sub- 
ordinate Judge of Tuticorin in A. S. Nos. 234 and 240 of 1903 
respectively, presented against the decrees of the Court of the 
District Munsif of Satur in О. S. Nos. 212 and 206 of 1902, 
respectively, 

"Their Lordships made the following 


ORDER OF REFERENCE ТО A FULL BENCH:—One 


Sankarappa Naik died in'1849 leaving two widows. In 1850 the 
* S. A. Noa. & 1168 1250 of 1904. 13th Mareh of 1908, 





“м 


Капрарра 
Nak 
+. 
Kamti Naik 


з 
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three brothers of Sankarappa Naik who were the whole body of 
persons constituting the next reversion executed a document, 


. Exhibit ЈУ, by which they said that they had nothing to do with 


the estate of the widows inherited from their husband and con- 
sented to their leaving it to any one they liked. The. widows 
having died, these suits have been brought by the actual rever- 
sioners to recover portions of the estate. Itis contended that by 
reason of the release contained in Exhibit JV the plaintiffs çan- 
not maintain the suits, and reliance is placed upon the latest 
decision of the Privy Council reported in Bayrangt Singh v. 
Manokarntka Bakhsh Singh. According to that decision, ordi- 
narily the consent of the whole body of persons ¢onstituting the 
next reversion is sufficient to validate an alienation by a widow. 
This being so, it is difficult on principle to see how, if the 


"whole body of persons constituting the next reversion consents 


toa widow doing what shelikes with the property inherited from 
her husband, the actual reversioners at the death ofthe Widow 
can lay any claim to the property. 

We, therefore, refer to the Full Bench the question whether, 
in the face of Exhibit ГУ, the plaintiffs can maintain their suits. 
We make this reference because the case is not, so far as we are 
aware, governed by any clear anthority and because the matter 
involved is one of great general importance. 

` М. B. Dorasswamt Atyangar for A. К. Sundaram Atyar 
for appellant in S. A. No. 1158 of 1904. 

Joseph Satya Nadar for appellants in S. A. 1250 of 1904. 

T. Т. Thiruvenkatachariar for V. Krishnasmami Aryangar 
for 3rd and 4th respondents in 8. A. 1158 of 1904 and 1st and and 
respondents in S. A. 1250 of 1904. 

The facts and the question for determination are fully set 
out, so far, as they are necessary for the purpose of this report, in 
the Order of Reference. 

Sankaran Nair J.—1n the Privy Council case Bajrang: Singh 
v. Manokarnika! the judgment is that the consent of all the 
reversioners should be takeu as evidence of the propriety of tbe 
alienation of the widow. . 

9. S. Nadar.—'That the consent should be taken not only as 
evidence, but as validating an alienation even'if it be otherwise not 

А 1. (1907) 12 0. W. N. 74. 
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binding on the estate. I submit that the consent enables her ВБапрарра 
to give an absolute estate; there was a complete surrender in Naik 
favour of the widow. (Cour/.—'The reversioners had nothing to MS 
Surrender. Your case is one of alienation ? Were there any other 
reversiomers, other than the consenting reversióners at the date of 
the alienation ?] There is no evidence of that. [Sankaran Narr J. 
—Were ай} the properties alienated or only some f]. In S. A. 
1250, the alienations (sales) were for Rs. soo, in 1883, by Parva- 
tammal, the junior widow, of the whole of her properties, (which 
was half of the whole,) that came to her in the partition with 
the senior widow. By Ex. ZVini850 express consent was given 
by the reversioners to the widow “ to do what she liked with the 
property." It does not matter whether other reversioners were 
born after the date of consent and before sale. [C. ¥.—The consent 
of the reversionet continues until itisexercised. Is there any case 
in which a consent once given was availed of at a later period ? 
Mérudamuthu v. Srinivasa! lays down that an alienation ofa part 
of the estate is bad on the ground that the widow could surrender 
only the whole and not a part as held in Behari v. Madho Lal. 2] 
That cannot-be good law after Bajrangi Singh v. Manokarntha 
Buksh Singh.” [C. ¥.—Vet the Privy Couucil cite a passage from 
Marudamuthu v. Srintvasa.1} Only on the question of quantum 

«ОЁ consent and not as to whether a part alone could or could not 
be alienated ; orde Vinayak v. Govind.* 


T. T. Ttruvenkatachartar for respondent in both appeals.—In 
the Privy Council case, t e., Bajrangi Singh v. Manokarnika Buksh 
Stngh*, the question was not as to whether part could be alienat- 
ed. [Vas $.—Then on what principle isa widow debarred 
from alienating a part ?] Alienation of the whole is supportable 
on the principle of surrender of widow’s estate and acceleration of 
that of the reversioners. The ruling of the Privy Council in 
Behari Lal v. Madho Lal? is unaffected by Bajrang? Singh's case?. 

[Sankaran Narr J.—When was the gift made in the other 
case—S. A. 1158 of 1904 ?] 


M. B. Dorasswami Aryangar for А. K. Sundara Atyar for 
appellant in S. A. 1158 of 1904. —The alienation was made about 
the year 1862, some time before her death, by the senior widow; it 





1. (1897) I. L. В. 21 M. 128 (F.B.) 2. (1891) I. L. В. 19 C. 286 (P.05 
3. (1907) 12 0. W. N. 74 (Р.0.) 4. (1900) I. L, К. 25 В. 129, 13+. 
* 4 $ 


Rangappa 
Naik 
ү. 
Kamti Naik, 
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was of her half.] In the Privy Council Case of Bajrangi Singh v. 
Manokarnika Buksh Singh the whole of the widow’s estate 
was аМепаїе@ by three deeds and therefore there was no question 
asto whether part alone could be alienated. See the beginning 
of the judgment. * Surrender must be of the whole. With regard 
to alienation, the principle must be the same. Ex. ZV gives the 
widow power only to bequeath and not to alienate. [Sankaran 
Ма J.—Yes. (to $Foseph Satya Nadar.) Where is anything 
in that document giving the widow a right to alienate? С. F— 
At the utmost what it says is that ‘the reversioners will 
have nothing moe to do with the estate of the widow. 
Court—If it is a transfer of the reversioners’ right it is 
void. Sankaran Ма J.—(/o Joseph Satya Nadar). In order to 
bring the case within the principle laid down in Bajrangt Singh's 
cast? you must show a consent to alienate. С. F.—(to T. T. Т.) 
Why should we not construe the words “ we consent to your leav- 
ing it after your lifetime to anybody you like” аз а сопѕепь to 
alienate ?] 7.7.7.—Consent to alienate cannot be implied. There 
must be express power to alienate—Bhujanga v. Ramayamma.? 
No power to alienate and no absolute estate are given by Ex. JV— 
Ramasamt Natck v. Ramasami Cheíti?. Bahadur Singh v. Mohar 
Singh* shows that the reversioners have only a spes successtonss. 
[С; F. to Foseph Satya Nadar.--Unde: Ex. IV no estate is created | 
by reversioners in favour of the widow. ] 


9. S. Nadar.—That was never my argument. І only argued 
that consent to alienate was given by Ex. JV. [Wallis ].—Only 
after the death of widow ?] There is no necessity for the rever- 
sioners to give any consent to enable her to alienate during her 
lifetime. Their consent is necessary only to give full title to the 
purchaser, after the widow’s death. ‘You shall enjoy for ever ; 
we consent to your leaving the property after your death to any- 
body you like" gives her power .to alienate for consideration 
during her lifetime with absolute rights. [Walks J.—You are 
straining the meaning of Ex. JV. С. ¢—The question here is 
one of construction of Ex. JV.]—Power to dispose of by will 
includes power to alienate. š 

Т. Т. Ttruvenkatachartar.—It appears from the judgment of 
the Privy Council itself that the whole estate passed by the 


Ў (1907) 12 0. W. N. 74 (P.O.) 2. (1884) I. L, В. 7 M. 987. 
3. (1907) Т. L. В. 30 M. 255. 4, (1991) L L R. 24 A. 94 (P Q) 
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alienations. [Wallis J.—Does the Calcutta High Court say that 
a part alone cannot bealienated ?] Yes—Radha Shyam Strcar ч. 
Foy Ram Senapati. This is a case of partial alienation wif*ch has 
been held to be invalid by the Calcutta Court. [C. ¥.—What 
does Bear: Lal v. Madho Lal?, say ?] That isea case of surrender 
ofthe whole. A surrender and alienation are put on the same 
footing. [Walis, J.—According to Varg:oan Rangs v. СЛ? 
alienation of part is allowed if with consent of all rever- 
sioners]. See Hew Chunder Sanyal v. Sarnomoyee Deoi* and 
Narasimham у. Madhavarayudu." [Walls J—In Vinayak v. 
Govind® a text is quoted which holds that partial alienation is 
valid. С. F.—Vajtvan v. GA1Ij1? does not seem to bea case of 
partial alienation.] Jn Bahadur Singh v. Mohar Singh" and 
Shamsundar Lal v. Achankunwar? those very persons who gave 
the consent disputed the alienations afterwards. The alienations 
being in respect of only a portion of the estate, they were held 
invalid. See also Govtnda Pilas у. Thayammai® — Decisions on 
alienations are not binding on actual reversioners.— Vtde Nara- 
simham v. Madhaverayudu*®—a case of an agreement between the 
widow and the next reversioner to give her the full estate. The 
facts were exactly the same as in the present case—Menaksht v. 
Ragam 9; Sriramulu v. Andalamal**. A surrender to the next rever- 
„5іопег must be complete—Pindiprolu Surapparaf у. Pindifrolu 
Virabhadrudu*?; Ramasamt Natk v. Ramasami Chettt.13 In Sham- 
sundar Lal v. Achankunwar® the Full Bench decision iu Ramphal 
Rat v. Tula Kuart>* was considered. It says renunciation must 
be absolute. S, 6 of T. P. Act prohibits a sale by reversioner of his 
reversionary right— Ramasam: Natk v. Ramasamt Chetit.13 [C.7.— 
Cannot a general consent to a possible future sale be valid ?] It 
cannot be, for then the reversioner would be giving up his rever- 
sionary interest, £. 2., it would be giving the widow an absolute 
estate. Any such contract would not bind successors— ZaAadur 








1. (1890) I. L. R. 17 C. 896, 2, (1891) І. L. R. 19 О 286, 

8. (1881) І. L. К.Б В. 563. 4. (1894) 1.1. В. 22 O. 854, 

5. (1908) 18 М, І, J. 828. 6. (1900) I. L. R. 25 B. 129, 134. 
7. (1901) L L R. 24 A: 94. (РО.) 8. (1898) I. L. В. 21 A. 71 (Р.О.) 
9. (1905) 1. Т. В. 29 M. 120, 10. (1901) 11 M. L. J. 835- 

11. (1906) I. L. R. 80 M. 145. 12. (1907) L I. В. 30 M, 486. 


18. (190?) I. L. В. 80 М. 255. 14. (1883) I. L. В. 6 A. 116 (F7 B.) 
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Singh v. Mohar Singh. Consent must be to a present aliena- 
tion. 


F S. Nadar in reply.—From Bajrangt’s case? it does not 


appear that tbe whole which descended to the widow was 


alienated. Marudamuthu  Nadams case? is wrongly „decided. 
[Wallis J.—'* Alienated the whole estate" means the whole of the 
widow’s estate]. That is, widow's estate in the property alienated. 
She can still retain other properties. [C. ¥.—This view was not 
accepted in Marudamuthu Nadan’s case?; see also Noboktshore 
Sarma Roy v. Hartnath Sarma Roy.*] Мінер Js judgment in 
Radhan Shyam Strear v. Foy Ram Senapatt® is against me. But 
it is not followed in Marudamuthu’s case? though referred to in 
the argument, and its effect is taken away by Hem Chunder San- 
уай v. Sarnomoyee Debt®. Vinayak у. Сотпа" cited the text of 
the Hindu Law. 5.6 of T. P. Act has no application. ГС. ¥.— 
Have you any case where a general consent for a future alienation 
was held valid ?] No. 


'The Court delivered the following 


OPINIONS :—A fter citing the Order of Reference the Chief 
Justice went on as follows :— 


The document is not altogether easy to construe, but I read 
it as a release to the widow by the reversioners of their. 
réversionary interest iu consideration of the widow conveying to 
them her interest in a portion of the property. I do not think 
the document can be construed as extinguishing the whole of the 
widow’s estate and unless the whole of the estate is extinguished, 
the surrender in my view of the law is not effective. This was ex- 
pressly decided by the Privy Council inZeAart Lal v. Madho Lal 
Ahir Gayaval,? and Ido not think this decision is affected by 
the judgment of the Privy Council in Bajrang? Singh v. Manokar- 
ntka Bakhsh Singh? In Marudamuthu Nadan v. Srintvasa 
Pria? the principle of the decision of the Privy Council in 
Behari Lal v. Madho Lal ahir Gayawal,? was applied by a Full 
Bench of this Court ina case where the widow had alienated a 
vortion of her estate to а third porty with the consent of the nearest 

———M— —— ——. 
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5. (1890) I. L. р. 17 C. 896. 6.* (1894) I. І, В. 22 O, 354. 
Т. (1900) I. L К 25 B. 129, 184. 8. (1891) I. L. R. 19 О, 286, 
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reversioner for the time being. The decision of this Court in 
Marudamuthu Nadan v. Srinivasa Pillar) was recently considered 
by the Privy Council іп Bayrangi Singh v. Manokarntka Rakhsh 
Singh,? and was cited with approval, and although the question 
before their Lordships of the Privy Council was the general question 
of the right of a Hindu widow in the absence of legal necessity to 
alienate property with the consent of the next reversioners, I can 
find nothing in their judgment to indicate that they were of 
opinion that the right was free from the qualifications or restric- 
tions that the whole limited estate must be withdrawn. Although 
in the Privy Council case, to which I have referred, the facts ure 
not quite clear,’ and although the alienations were no doubt made 
piece-meal, I think it must be taken that at the time it was 
sought to impeach the alienations by the widow the whole of the 
widow’s estate had been alienated with the consent of the rever- 
sioners. Both in the case of an alienation to a third party with 
the,consent of the reversioners and in the case of surrender to the 
reversioners, it seems to me as the law now stauds—in this Presi- 
dency at any rate—the surrender or the alienation to be effective 
must comprise the whole of the limited estate. It might, no doubt, 
be reasonably contended that the rule laid down by the Privy 
Council in Behari Lal у. Madho Lal Ahir Gayawal? would be 
satisfied if the widow, with the consent of the reversioners, sur- 
"rendered absolutely her entire iuterest in a particular part of the 
inheritance, but this contention was urged before the Full Bench 
in Marudamuthu Nadan v. Srinivasa Pillat!, and the Court de- 
clined to accede to it—see the judgment of Shephard J. on page 
132. 


Further I do not think that the Privy Council in their recent 
judgment to which I have referred (Bajrang: Singh v. Manokar- 
nika Bukhsh апад?) intended to hold that the reversioners could, 
with a view to enable the widow to give an absolute title to pro- 
perty inherited from her husband, give the widow a general release 
of their reversionary right. I donot think the decision of this 
Court in Mantckam Frllatv. Ramalinga Pillai, which followed 
the Privy Council decision in Bahadur Singh у. Mohar.Singh® 





1. (1897) Т. L. R. 21 M. 128. 2. (1907) 12 C. W. N. 74. 
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Rangappa and in Narasimham v. Madhavarayudu* which was decided in 
Naik ^ accordance with the view taken by the Calcutta High Court in 
Кашы Naik. Ает hunder Sanyal v. Sarnamoyt Debi? is affected by the judg- 


Chief Justice. ment of the Privy Council in Bajrangi Singh y. Manokarntka 
Bakhsh Singh.* « š 


This being my view with regard to the effect of a general 
release by reversioners of the reversionary rights with a view to 
prospective alienations by the widow, and with regard to a sur- 
render by a widow to reversioners, or an alienation to third parties 
with the consent of the reversioners which does not'comprise the 
whole of the widow’s limited estate, my answer fo the question 
which has been referred to us would, apart from any question of 
estoppel, be in the affirmative. Butas regards this question of 
estoppel we are, I think, bound by the judgment of the Privy 
Council in Bajrang? Singh v.Manokarntka Bakhsh Singh.: In the 
last sentence of this judgment their Lordships observe that the 
appellants (2. e., the reversioners who sought to have the widd'w's 
alienations set aside) who claimed through the reversioners who 
consented must be held bound by the consent of their fathers’ 
There may be a difficulty in reconciliug this statement of the law : 
by the Privy Council on the question of estoppel with the judg- 
ment of the Privy Council in Bahadur Singh v. Mohar Stngh* 
(see Bhagwanta v. Sukhi! ; Govinda Ришат v. Thayammal*); but ase 
the last pronouncement of the Privy Council upon the question I 
think it is our duty to followit. As regards this question of 
estoppel, I do not think the present case can be distinguished on 
the facts from Zajrangt Singh v. Manokarnika Bakhsh Stngh.? It 
seems to me the estoppel must be held to be good in a case where 
the consent is given бота fide and for good consideration with 
respect to future alienations. 


1 would, therefore, answer the question which has been 
referred to us in the negative. 


Wallis J.:—T wo questions appear to me to be involved in 
this reference, first whether if the next reversioners execute a 
deed such as Ex. ZV by which in consideration of à grant 





1. (1908) 18 M. L. J. 323. 2, (1894) I. L. R. 22 O. 364. 
e 8. (1907) 12 0. W. N. 74. 4. (1901) f. В. 29 1. A, 1; 1 8,0. 24 A, 94, 
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of acertain portion of the estateto them, they renounce all 
interest in the remainder of the estate and consent that the 
widow may dispose of itin any manner she pleases after her 
death, this transaction has the effect of validating alienations of 
such estate subsequently made by her to third parties,and second- 
ly if it has not, whether the heirs of the reversioners who were 
parties to the deed and received consideration for executing it 
are estopped from questioning it. 


The first question must, in my opinion, be answered in the 
negative. Ex. ZV appears to ше to be a conveyance by way 
of release to the widow of the reversion by the next reversioners. 
It has been held bv Benson and Bhashyam Atyangar JJ. in 
Narasimham v. Madhavarayudu? that reversioners cannot surren- 
der their reversionary interest to the widow so as to vest the estate 
and there is a decision to the same effect in Hem Chunder Sanyal 
v. Sonnomoys Debt.2 If Ex. IV is something less than a con- 
veyhnce by way of release to the widow the case appears to me to 
be even stronger. I know of no authority at all in favour of the 
view that the next reversioners can confer an unrestricted pros- 
pective power of alienation on the widow. Even the observation 
of Garth C.J. in Nobokishore Sarma Roy v. Hart Nath Sarma Roy? 
that ‘if it is once established in law that a widow may relinquish 

eher husband's estate in favour of her husband's heir for the time 
being it seems impossible to prevent any alienation which the 
widow and the next'heir may agree to таке” does not go so far 
as to authorise alienations made without the consent or knowledge 
of the next reversioners pursuant to a general consent given pre- 
viously. Nor does Metter J. go any further when he says that 
“if a widow is competent to relinquish her estate to the 
next male heir of her husband it follows as a logical con- 
sequence that she can alienate merely with his consent 
without a legal necessity.” The objections to the view of 
these learned Judges by which the reversioner’s power to validate 
alienations by the widow is derived from the widow’s power to 
accelerate the reversioner’s succession by extinguishing her own 
estate in his favour have been forcibly pointed out in Hem Chunder 
Sanyal v. Sornomoyt Debt.* (See also Mayne's note on this case): 
In this last case the Court treated two deeds by one of which the 
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widow transferred her entire interest in the estate to the rever- 
sioner, while by the other the reversioner in turn conveyed 8 por- 
tion оће estate to her іп full ownership аз a mere “ contrivance” 
to convert the qualified estate of the widow into an absolute 
estate to be enjoyed by her free from all restraint on alienation, 
and held the contrivance void. To allow a widow to use the 
power of accelerating the reversioner’s estate as a means of en- 
larging her own estate or effecting alienations to third parties 
would in my opinion be opposed to well-known equitable prin- 
ciples which seem to me to be as applicable in India as in England. 
It is well established that the donee ofa limited power “must 
exercise it dona fide for the end designed, otherwise the execution 
is corrupt and void". Aleyn v. Belcher’; Farwell on Powers, р. 403; 
(II Edition). Consequently the exercise of a power for the pur- 
pose of obtaining a personal advantage for the donee of the power 
or effecting any other indirect object has always been held bad. 
The decision.of this Court in Narastmham v. Madhavarayadéu* 
and of the Calcutta High Court in Hem Chunder Sanyal v. Sor- 
nomoyt Геб? may, I think, be regarded as applications of this 
doctrine, as may also it seems {о me, the decision of their Lord- 


ships of the Privy Councilin Bekari Lal у. Madho Lal Ahir ~ 


Gayawal* that the widows’ power of accelaration to be validly exer- 
cised must relate to the whole estate without any reservation in 
her own favour. Whatever difficulty there may sometimes bein pre- 
venting the improper exercise of the power of acceleration it surely 
cannot be satisfactory to make the possibility of the improper 
exercise of this power by the widow the foundation on which the 
power ofthe reversioner to validate the widow’s alienations to 
third parties must rest. The Bombay High Court has constantly 
refused to treat the reversioner’s power to validate as derived from 
the widow’s power to accelerate; the former has the authority of 
Hindu texts and is analogous to the power of sapindas to consent 
to an adoption, the latter would appear to be based upon an appli- 
cation of the English dottrine of merger. The Full Bench deci- 
sion of this Court іп Marudamuthu Nadan v. Srinivasa Pillay 5 
does not I think support the view that the widow’s power of 
acceleration is sufficient tocover any contrivance which the widow 





ex 
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and the next reversioner may enter into to the prejudice of remoter 
reversioners, as it was heid that they could not validate the alien- 
ation by the widow of a portion only of her estate. Furthérin so 
far as, following Nobokishore Sarma Roy v. Hart Nath Sarma Roy? 
the Full Bench derive the reversioner’s power.to validate from 
the widow’s power to accelerate, this view is not, in my opinion, 
supported by the decisions of the Privy Council, while the actual 
‘decision of the Full Bench that а reversioner cannot validate the 
alienation by the widow of a part of the estate appears to be 
opposed to the recent decision of their Lordships in Bayrangs 
Singh v. Manokarntka- Bakhsh Singh.* So far as І can see, their 
Lordships appear to treat the widow’s power of acceleration and 
the reversioner’s power of validating the widow’s alienation as 
distinct and independent powers. 


In Collector of Masultpatam v. Cavaly Vencata Narratnapak® 
it is said to be established that “ап alienation not otherwise 
legitimate may become so if made with the consent of her hus- 
band’s kindered." Neither, here пог in the similar observations 
in Raf Lukhee Dabea у. Gokool Chunder Chowdhary* do their 
Lordships make any reference to the widow's power of acceler- 
ating the reversion as having any bearing on the reversioner’s 

.powerof validating an alienation. On the other hand, when 
dealing with the widow's power of accelerating the reversion, in 
Behari Lal v. Madho Lal Ahir Gayawal* their Lordships make 
no reference to the reversioner's power of validating alienations 
and their Lordships’ decision does not appear to affect the latter 
power except in so far asit shows that the widow’s power of 
acceleration must be exercised bona fide and for the end designed. 
In the Fuli Bench case in Marudamuthu Nadan v. Srinsvasa 
Pillat? Shephard J.who delivered the judgment of the Court on 
this part of the case when holding that the reversioner’s power 
of validation must be derived from the widow’s power of acceler- 
ation and must be regarded as subject to the same condition as 
the widow’s power of acceleration had been subjected to in Behars 
Lal v. Madho Lal Ahir Gayawal" was obliged to put aside as 
mere dictu the observations referred to above of their Lordships in 
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8. (1860) 8 М.І. A. 500 at*561. 4, (1869) 18 М 1. A. p. 209 at 228, 
5, (1891) І, L. В. 19 C. 286, 6. (1897 I L R. 31 М. 198, ° 


TE . 


Rangappa 
Nak 
Qv. 

Каті Ns ik. 


Wallis J, 


320 THE MADRAS LAw JOURNAL REPORTS. [VOL. XVIII. 


Collector of Маѕийфаѓат у. Cavaly Vencata Narratnapak’ and 
Raj Lykhee Dabea v. Gokool Chunder Chowdhry? in which there 
is no Suggestion that the power of validation is derived from the 
power of acceleration and no suggestion that the power of vali- 
dation can only be exercised by the reversionerin cases where 
the whole estate has been alienated. These observations which, 
in my opinion, clearly contemplate the validation by the rever- 
sioner of partial alienations are again taken by their Lordships in 
the recent case in Bajrangi Singh v. Manokarnthka Baksh Singh? 
as their starting point in dealing with the reversioner's power to 
validate alienations, and on the other hand the decision of their 
Lordships ir Bekari Lal v. Madho Lal Ahır Gayawal* as to 
acceleration is not referred to as having any bearing on the vali- 
dation of alienation by the reversioner. ‘The point to which their 
Lordships’ attention appears to have been mainly directed is 
whether the consent of the remote as well as of the next [ever- 
sioners is necessary to validate an alienation, and as throwing 
light on this question they consider whether the consent of the 
remote reversioners is necessary to support an acceleration in 
favour of the next reversioners as held in Allahabad, or is unneces- 
sary as held in Calcutta and Madras. When citing the observa- 
tions of Subramanta Atyar J. in Marudamuthu Nadan v. Srinivasa 
Pila 5 to show that in Madras the consent of the remote rever-, 
sioners is unnecessary to support an acceleration in favour of the 
next reversioners and that all that is necessary is that the whole 
estate should be surrendered by the widow, their Lordships omit 
the concluding words of the passage in which the learned Judge 
laid down that in case of ап alienation with the consent of the 
next reversioners it was equa'ly necessary that the whole estate 
should bealienated by the widow and that a partial alienation 
would be invalid. In the case before their Lordships the widow 
had made five successive alienations of portions of her husband's 
estate aud had afterwards procured the consent of the next rever- 
sioners to those alienations. These five alienations comprised the 
whole of the estate, but their Lordships nowhere refer to this 
fact as having any bearing оп the question of the valjdity of 
these alienations. On the contrary, their Lordships appear to hold 
1. (1860) 8 М.І А. 500. 2.„ (1869) 18 M. L А. 209. 
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that these five successive deeds of partial alienation were respec- 
tively validated by the subsequent ratification of the next rever- 
sionets. 

If, therefore, it were necessary to decide the point, I should be 
disposed to hold that the effect of the recent decision is to overrule 
the Full* Bench decision in Marudamuthu Nadan v. Srinivasa 
Pillai* and to lay down that even partial alienations by a widow 
are valid when made with the consent of the next reversioners. It 
is, however, enough for me to say that this and the previous deci- 
sions of the Privy Council appear to be opposed to the view 
that the reversioner’s power to validate any alienation is 
derived from the widow’s power to accelerate succession in his 
favour, and also opposed to the view that because the widow can 
accelerate the estate of the next reversioner by extinguishing her 
own, therefore any contrivance which the widow and the next 
reversioners may enter into to defeat remoter reversioners will 
be supported. Unless the latter proposition can be supported, 
thefe is, in my opinion, no ground for holding:that a renunciation 
stich as to be found in Ex. ZV by the next reversioners of 
their interest in the reversion coupled witha statement that the 
widow can leave the estate to any one she likes after her death, 
can have,the effect of validating alienations of the estate subse- 
quently made by the widow to third parties without the express 
consent and even apparently without the knowledge of the next 
reversioners. I would, therefore, answer the first of the two ques- 
tions referred to at the beginning of this judgment in the nega- 
tive. The remaining question appearsto me to be concluded 
by the recent ruling of their Lordships. It had there been found 
that the next reversioners had received consideration for ratifying 
the alienations previously made by the widow, and had in fact 
been paid to execute the deeds of ratification. Under these 
circumstances, their Lordships held that the appellants who 
claimed through two of the next reversioners who executed the 
deeds of ratiication must be held bound by the consent of their 
fathers. ‘The fact that the fathers in that case gave their assent 
for consideration to alienations already effected while in the pre 
sent case the fathers gave their consent for consideration to 
future alienations does not appear to make any difference so far 
as the present point is concerned. 

1. (1897) I. L. R. 21 M. 148. ` ` E 
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Rongappa I am, therefore, of opinion for this reason that the question 
Naik referred to us must be answered in the negative. 


Y. 
Каа нак. Sankaran NotrJ.:—[After citing the Order e Reference] 
Bankaran proceeded as follows :— 

7 Their Lordships of the Privy Council observe in Coflector of 
Masulspatam у. Cavaly Vencata Narrainaffa? : <‘ For religious or 
charitable proposes or those which are supposed to conduce to the 
spiritual welfare of her husband she has a larger power of disposi- 
tion than that which she possesses for purely worldly purposes. 
To support an alienation for the last, she must show necessity. 
On the other hand it may be taken as established .that an aliena- 
tion by her which would not otherwise be legitimate, may become 
so if made with the consent of her husband's kindred.” 


Thus a widow may dispose of her inheritance for necessity. 
The consent of the reversioners may be evidence in such cases of 
the necessity of the alienation. But the alienation itself doés pot 
derive its validity from such consent. Except as evidence the 
consent of the kindred is immaterial. Where the alienation is 
fof a religious or charitable purpose, the alienee might rely upon 
the consent of the kinóred to show that the alienation was fair 
and justified by Hindu law. 


, On the other hand, “an alienation which would mof otherwrse e 
be legitimate may become so, if made with the consent of the 
husband's kindred.” Or in other words, an alienation not for 
necessity or for religious or charitable purposes may be valid in 
certain cases if made with the consent of the husband's kindred. 
The consent by itself makes the alienation not otherwise legiti- 
mate valid. Is it sufficient then to secure the assent of the pre- 
sumptive reversioner? "The validity of an alienation by a widow 
with the consent of the next reversioner was considered by the 

‘Calcutta High Court in Nobo Kishore Sarma Roy v. Hari Nath 
Sarma Roy.? 


The learned Chsef Fustice was of opinion that asa widow 
might, if she had so pleased, disclaim her estate when her husband 
died, there would seem nothing wrong or objectionable in her 
relinquishing her estate at any time in favour of her husband’s 

" heir, efter she had once accepted it. He,also pointed out that if 
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she died а natural death or if she were to become а byragi or 
otherwise die acivil death then they would succeed. And he fur- 
ther held : “If itis once established asa matter of law fthat a 
widow may relinquish her estate in favour of her husband's heir 
for the time being, it seems impossible to prevent any alienation 
which the widow and the next heir may agree to make," though 
it not unfrequently happened, according to the Chef Fusttce, that 
the widow atranged with the next heir of her husband for the 
time being, to alienate the estate to some third person for their 
mutual benefit Inthe same case Mitter J. observed: ‘If the 
widow is competent to relinquish her estate to the next male heir 
of her husband, ‘it follows, as a logical consequence, that she can 
alienate it merely with his consent without any legal necessity.” 

In the case іп Bekari Lal v. Madho Lal Ahir Gayawal* the 
Judicial Committee considered that “ it may be accepted that 
accordjng to Hindu Law, the widow can accelerate the estate of 
the heir by conveying absolutely and destroying her life estate." 
They added, however, “it was essentially necessary to withdraw 
her own life estate, so that the whole estate should get vested at 
once in the grantee.” 

This decision was by this Court considered to have settled 
that a widow may effect a valid surrender of her entire estate to 
the next presumptive reversioner, Subrahmanya Atyar, J. observigg 
that, though there has been no course of decisions on the point in 
this Presidency asin Bengal, there is aothing in the doctrine 
itself to make it less suited to the community in Madras and that 
the Calcutta rulings have been in practice followed. 

The Judges of the Allahabad High Court are of opinion that 
the rights of all the reversioners are upon the same legal footing 
inter se and no distinction can therefore be drawn between the 
rights of the nearer and more remote reversioners, and the decisions 
of the Calcutta High Court that a grant by a Hindu widow with 
the concurrence of the next reversioner creates a title which cannot 
be impeached ou the death of the widow by the actual reversioner 
is opposed to the: Hindu law and the decisions of the Privy Coun- 
cil—see Ramphal агу. Tula Kuart.* In the. case of Bajrangi 
Singh v. Monokarntka Baksh Singh ? their Lordships of the 
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Privy Council, after referring to and apparently approving the 
opinions of Garth C. J., Mitter J. and Subrahmanya А гуа? J., and 
referring also to a decision in Vinayak v. Govind? and Ramphal 
Rat v. Tala Kuart,? observe : * The High Court of Allahabad 
indeed does not recognise the validity of the surrenders in favour 
of alienations with the consent of presumptive reversionérs so as 
to defeat the title of the actual reversioner al the time of the 
widow’s death. But this restriction is at variance with the prin- 
ciple itself and is notin accordance with the practice in other 
parts of India in which the Mitakshara law prevails.” 


It must now be taken, therefore, to be settled law that 
surrender by a widow in favour of presumptive revérsioners of her 
whole lifeestate and alienations with their consent are valid. 
Their Lordships also decide that when a number of persons 
constitute the next reversion, the consent ofall of them must 
ordinarily be obtained. 


e. 

This was scarcely disputed before us, but it was argued that 
the widow cannot make a partial alienation and that the aliena- 
tion in question is therefore invalid. With reference to the vali- 
dity of an alienation of a portion of the widow’s estate, there 
is a conflict of opinion in Calcutta. Such an alienation was held 
to be invalid in Radha Shyam Strcar v, Foy Ram Senapats,? while 
ing later casein Hem Chunder Sanyal v. Sarnamoyt Debit it 
was decided that-a widow may alienate with the consent of 
the next reversioner the whole or any portion of the estate. This 
Court, differing from the later Calcutta decision, held that the 
widow must surrender or alienate the whole inheritance—Maru- 
damuthu Nadan v. Srinivasa Pillai." | Looking to the reason of 
the rule, this appears to me to be the sounder view. Тһе con- 
sent of the next presumptive reversioner is effective to validate 
an alienation by the widow, because, if the widow relinquishes 
her estate to him, it would be open to him to transfer the estate 
to the alienee. And as the question is, therefore, one of convey- 
ance only, there is no reason why a transfer by the widow herself 
to the alienee with such reversioner’s consent should not be held 
valid instead of driving the parties to adopt а, circuitous method. 
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But for this purpose it is necessary the widow’s estate must be 
entirely extinguished as a reversioner cannot succeed to a fc 
of the husband's estate only. Where the facts do not raise tlfat pre- 
sumption of extinguishment the rule does not apply. I do not 
think the Privy Council intended to decide otherwise in Bafra- 
nigi Singh v. Manokarntka Bakhsh Singh. * They cite apparently 
with approval the decision in Marudamuthu v. Srintvasa Pillai? 
and they do not refer to their own earlier decision in Behart Lal 
v. Madho Lal Ahir Gayawal* in which they held “it was essen- 
tially necessary to withdraw her own life estate so that the whole 
estate should get vested at once in the grantee.” "Though in the 
case in Bajrangi Singh v. Manokarnika Baksh Singh the alie- 
nations were of portions of the estate, the consent was only given 
atter all the alienations, and the validity was rested not only on 
the consent of the immediate reversioner but also on other grounds 
to be present]; referred to. But iu the case before us an arrange- 
теж appears to have been come to in 1850 between the two 
widows and the whole body of persons constituting the next 
reversion, the effect of which was that the reversioners should 
obtain a portion of the estate while the widows should take the 
rest absolutely. I think Exhibit ZV must be treated as having 
the same effect as a transfer by the widow to the reversioners of 
her entire estate and а second transfer by the reversioners of E 
portion ofthe property so conveyed to the widows. It is not, 
therefore, an alienation of a portion of the widow’s estate, leaving 
the rest in the possession of the widowto be inherited by the 
actual reversioner at the time of the widow’s death. There was, 
on the other hand, an entire destruction of the widow’s estate. 
The property taken by the reversioners was to be enjoyed by them 
as if they had inherited it on the widow’s death. What passed 
by the agreement to the widows was to be enjoyed by them not 
as widows’ estate, subject to all its restrictions, but as their own 
absolutely with power to alienate o1 devise. The widow’s estate 
was completely extinguished, nor do I see anything unreasonable 
or opposed to any rule of Hindu law in this arrangement. The 
reason foy restraining a widow from absolutely disposing of the 
estate is that the estate should be kept in the family from which 
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it came to her. And ifthey are willing to acceptin lieu of 
what would ultimately come to .them, another estate #2 presents 
which\with its profits might in the case of a young widow equal 
or exceed in value at the time of her death, the .property they 
might then get—for it must be remembered that she , has abso- 
lute power over the income and a discretion to alienate the pro- 
perty for certain purposes—there seems to be nothing in princi- 
ple to prevent them from doing so. When the principle is ad- 
mitted it is not for the Courts to determine whether the reversioners 
acted wisely or not in consenting to any particular transaction; 
and if the result of sucha transaction isto give a woman the 
absolute estate as opposed to a widow's estate, I See no reason for 
setting it aside. Further, it must be remembered that the rule is 
applicable not only to a widow, but to other females who inherit 
property from males. Yet those female heirs of a different Gotra, 
or who upon their marriage become of a different Gotra from the 
last male owner as a daughter, sister, or niece, take absolutely in 
хле Bombay Presidency. In this Presidency also property inherit- 
ed by a maiden daughter is her absolute estate. It is, therefore, 
difficult to say that it is against Hindu làw to allow а woman in- 
heriting property from a male to possess anything other than 
what is called а woman's estate therein. In Mobo Ktshore Sarma 
Roy v. Hart Nath Sarma Roy! the learned Chief Justice in re, 
cognising their validity referred to the practice of alienations by 
the widows in collusion with the next reversioners for their mu- 
tual benefit and as pointed out by Mr. Justice Shepard in Maru- 
adamuthu Nadan у. Srinivasa Prilat.* 


The Privy Council had probably this case Bekari Гај v. 
Madho Lal Ahir Gayawal,*® in view in upholding the surrender of a 
widow’s estate. Any other conclusion would only compel the wi- 
dow to enter into co!lusive transactions with the next reversioner 
for their mutual benefit. For thisreason, I am of opinion that the 
alienations made by the widows are valid in the case before us, 
and the plaintiffs cannot maintain the suit. If the alienation 
cannot be supported on this ground the consent of the kindred 
will justify it only “ if there should be such a concurrente of the 
members of the family as suffices to raise a presumption that the 
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transaction was a fair one and one justified by Hindu law f— Ray 
Lukhee Dabea v. Gokool Chunder Choudhry.?  '* In ordet to raise 
such a presumption the consent of the deceased's kindred to his 
widow'seor daughter's alienation must be shown to be given with 
a knowledge of the effect of what they were doing and an intelli- 
gent intention to consent to such effect’—Sham Sunder Lal ч. 
Achhan Kunwar.? The Bombay High Court uphold the validity 
of the widow’s alienations on this ground. They were not in- 
clined to accept the theory of the extinction of the widow’s inte- 
rest, possibly for the reason that in Bombay the doctrine that 
the estate of a woman succeeding to a male isonly an inter- 
position between the estates of two males is not accepted in its 
entirety as in Bengal and Madras. In -considering the nature of 
the consent necessarv to validate ап adoption by a widow to her 
deceased husband, the Privy Council observed in Bajrang? Singh 
v. Manokarnika Baksh Singh? “that ordinarily the consent of the 
whole body of persons constituting the next reversion should be 
obtained, though there may be cases in which special circum- 
stances may render the strict enforcement of thisrule impossible." 
This is more fully explained by Bhashyam Atyangar J. who ob- 
served : ‘The presumptive reversionary heir or heirs are the 
nearest of kin to the deceased husband and as such the natural 
advisers of the widow, and if his or their assent be obtained and 
the ‘same be given dona fide and not from any corrupt motive, that 
would be sufficient authority on which she could act, and it would 
not be necessary that she should seek the assent of remoter rever- 
sionary heirs. The two cases reported in Parasara Bhattar v. 
Ranga Raju Bhattar+ and Venkatakrishnamma v. Annapur- 
namma, proceed .on this view though it-does not appear from 
the report whether or not there were remoter reversionary heirs 
in existence. If the presumptive reversionary heir or heirs 
withhold his or their assent from improper motives, the widow may 
validly act upon the assent given bona fide by remoter rever- 
sionary heirs."— Subramanyam v. Venkamma.® I think this is the 
correct yiew. If, therefore, such consent is efficacious for the pur- 
pose of adoption which would entirely defeat the claim, there is 
no reason why it should not be held to be valid to validate 


1, (1867) 13 M. I. A. 209 абр. 228. 2. (1898) I. L В. 21 A. 71 at p. 80. 
8. (1907) 12 О. W. М. 74. 4 (1880) L. L. R. 2M 202. 
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alienatlons as well. In the case of Vinayak у. Govind? the consent 
of thes#tumediate reversioner was not obtained, but the trans- 
action there was of a nature that her assent could not be regard- 
ed as raising amy presumption that the alienation, was a 
justifiable one, and therefore the assent of the next and the only 
other reversioner was considered sufficient. In the case before us, 
the presumptive reversioners have consented. But there has been 
no assent to the particular alienations under which the defen- 
dants claim which were made by the widows only years after. 
Judged by the test. in Sham Shundar Lal v. Achhan Kunwar ,* 
the assent is not, therefore, sufficient to validate the alienations. 
There is also another ground on which the widow’s aliena. 
tions are supported when made with the reversioners’ consent. 
In the case before the Privy Council the actual reversioners at the 
time of the widow’s death were the descendants. of fhose 
who gave their consent for consideration to the alienations tm- 
peached, and. their Lordships held that “the appellants 
who claim through Matadin Singh and Bajnath Singh must 
be held bound by the consent of their fathers? As observed 
by their Lordships in Bahadur Singh v. Mohar Singh? 
those who gave their consent were but expectant heirs with a 
spes successionis. ‘The actual reversioner who contested the alie- 
nation claimed in his own right as the heir of the last male owner 
and he was not bound by a contract made by every person through 
whom he traced his descent. The contract referred to by their 
Lordships is not one of which the actual reversioner or his family 
had the benefit. If he or his family enjoyed the benefit, he could 
not repudiate the transaction. ' In Mobo Ksshere Sarma Roy 
v. Hart Nath Sarma Roy, * the learned Chief Tustice stated that 
the consent of the reversioner “ would, of course, bind the person 
so consenting to it and all persons so claiming under him.” It is 
not clear whether the consent was given for consideration, but 
that was probably the case. In Subrahmanyam v. Venkamma,* 
Bhashyam Atyangar J. observed with reference to the reversioner’s 
assent to an adoption by a widow that “іп an undivided 
family, no doubt, the senior in age having the status of managing 
member of ,the family, it may be that his assent alone, if 
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given bona fide, will be sufficient and equivalent to thef assent 
of the family." The question was fully discussed by Mr.’ Justice 
Ranade in Vinayak v. Govind, and he took the view that the 
reversioner, was bound by his fathers assent if given for 
consideration. If the actual claimant has enjoyed the benefit of 
the possession by his family of the property which was given to 
his father by the widow as the price of his assent to the alienation 
by her, I fail to see how he can participate in that benefit and at 
the same time impeach the transaction. Where there was an 
agreement without any consideration, the actual reversioner may 
not be bound as held in Bahadur Singh v. Mohar Singh.2 
Mr. Seshagiri Aiyar indeed broadly contended, ina case raising the 
Same question which was argued after this case, that so far as 
Madras is concerned, it mus: now be taken that the immediate 
reversioner represents the others—Chsruvolu Punnamma ү. 
Cheruvolu Perrazu®—but, however that may be, I entertain no 
doubt that the father represents the family ina transaction 
which he entered into for the benefit of the family, and that that 
transaction cannot be impeached by any member of the family 
when the members had the benefit of the transaction. In the 
case before us the plaintiff's father had received a portion of the 
property as a considertion—see Ex. JV. к 
For the reasons above given, I am of opinion that the suit 
cannot be maintained. I would, therefore, answer the question 
referred to us in the negative. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and M. Justice Boddam. 
‘The King Emperor | 4. Appellant.* 
у. 
Каппа .. Accused. 
Madras Aut«——Town Nuances Act, 8.3 (6)— Ez posing fish for sale— Obstr uota. 
Where the evidence established conclusively that owing to the accused’s selling fish 
on the roadside near the market numbers of people collected there and caused an 
obstruction Held, that the accused committed un offence under 8.8 
Nuisances Act. К | 
Apfeal under S. 417 of the Code of Criminal Procedure 
from the judgment of acquittal in С. С. No. 489 of 1900 by the 
Stationary Sub-Magistrake of Kasergode. 


_ —_ ———————_ 
* Cr А. No. 169 of 1908. 7th April 1908 

1, (1900) LL.B 25 B. 141, А 
2. (1901) I. L., R, 24 А, 107, 3. (1905) I. L. R. 29 M. 890 gt p. 401 
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Io Prosecutor for the Crown. 
e Court delivered the following 

JUDGMENT :—The order of the Stationary 2nd Class 
Magistrate acquitting the accused cannot besupportéd. The 
accused was charged with exposing fish for sale so as to cause 
obstruction under S. 3 (6) of the Town Nuisances Act. 


The Magistrate has acquitted him, because the obstruction 
was caused by people collecting in front of him for the purpose of 
buying his fish and was not caused by the fish that were being 
exposed. The evidence which was uncontradicted* proved conclu- 
sively that owing to the accused's selling fish on the road side 
near the inarket, numbers of people collected there and caused an 
obstruction. This is clearly an offence within the section and the 
accused should have been convicted. 


The case referred to— Venkatarama Chetty v. Emperor 1 dus 
no application. The order of acquittal of the Stationary 2nd 
Class Magistrate is set aside, and we direct the Magistrate to 
retake the case on his file and dispose of it according to law. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


° Present :—Mr. Justice Wallis. | 
Rangasawmi Chetty and 2 others .. (1st fo third Accused) 
у. Petstioners.* 
à 
Emperor. 


Waiver — Criminal trial— Waiver of provisions regulating tke trial—TUegalty— 
Accused cannot waive. 


An accused person cannot in a criminal trial waive the benefit of the Jegal provi- 
sions regulating the tral. A misjoinder of charges vitiates the trial and no waiver ot 
the irregularity by the accused can cure it. 


T. Rangaramanjachartar for petitioner. 
The Public Prosecutor (E. B. Powell) for the Crown. 
The Court delivered following 


JUDGMENT:—An accused person cannot in a criminal 
trial waive the benefit of the legal provisions regulating the trial. 
There has clearly been a misjoinder of charges, tbe conviction 
must be set aside, and the fines if levied, must be refunded. 





. 1. (1904) I. L. R. 28 M. 17. 
+0. В. C. No. $12 of 1907. 28th February 1908 


С. Б. Р» No. 871 of 1907, 


PART XV.| THE MADRAS LAW JOURNAL REPORTS. 331 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, АЛ, Chief ШЕ апа 
Mr. Justice Miller. : 


Mary Harriett Annie Wilson .. Appellant* 
: v. e (Plaintif). 
George Oakes and another .. Respondents 
(Defendants). 
Will—Construction—Prinotples—Life estate— In trust ”—" As she may require’ Annio Wilson 
—"For her maintenance and support.” у. 


In constraing a will technical words of known legal import must be given their George Oakes. 
legal effect even though the testator uses inconsistent words, unless those inconsistent 
words are of such а nature as to make it perfectly clear that the testator did not mean 
to use the technical*terms in their proper sense, [lal Mohan Roy v. Chukkum Lal 
Roy? reterred to.] ` 

Where there has been a devise or bequest of all a man’s property, the generality of 
the disposition should not be cut down unless the intention that ıt should be во cut 
down is clear. 

Ambiguous words ın & will should generally be construed against the tenant for 
hfe ° 

‘A Will contained the following clauses.— 

01 1. I wil and bequeath to my dear wife. . . in trust and for her maintenance 
and support during her life all the money, property, goods and chattels of which I may 
die possessed whatever and wheresoever situated and [ appoint my dear wife Anne 
sole adminisiratrix of this my last will and testament. 

OL 10. I further will that my dear wife Anne as sole executrix of this my last will 
and testament shall draw from current deposit accounts whether here orin Great 
Britain such sum or sums of money as she miy require for her maintenance and for the 
working and maintenance of my property, and that she shall receive and dispose of all 
processes, rents anıl profits from the said property asto her may seem best in the 
interests of the property and I empower her to sellall or any part of the property at 
any time when ıt may appear to her that a favourable opportunity occurs. 

Held on the construction of the will thal the testator intended to give a life 
estate to his wife and that hedid not intend to create a trust in the legal sense and 
that, i£ he did, he intended the trust to be for the benefit of his wife and of his wife 
only. 

The words ‘for her maintenance and support " in Ol. 1 are words of description or 
motive and ın по way cut down the life estate given to the wife. The phrase ‘as she 
may require " in Cl. 10 means “as nay be necessary " and not “as she may think fit.” 


Appeal from the interim decree of the Subordinate Judge’s 
Court of the Nilgiris in О. S. No. 84 of 1904. . 

The Advocate General (Р. S. Stvaswamt Atyar), V. Krishna- 
swami Ачуаг and Е.Е. Greatorex for appellant. 

C. Е. Nafter for respondents. 
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Aunie Wilson The question in the case was one of construction of a will. 


He The Will in question contained the following clauses :— 
George Oakes. 


QL, r:—I will and bequeath to my dear wife Anne in trust 
and for her maintenance and support during her life all the money, 
property, goods and chattels of which I may die possesfed what- 
soever and wheresoevet situated and I appoint my dear wife Anne 
sole administratrix of this my last will and testament.” 


Cl. 10:—I further will that my dear wife Anne as sole execu- 
trix of this my last will and testament shall draw from current 
deposit accounts whether here or in Great Britain such sum or sums 
of money as she may require for her maintenance and for the work- 
ing and maintenanceof my property and that she shall receive and 
dispose of all processes, rents and profits from the said property as 
to her may seem best in the interests of the property and I empower 
her to sell all or any part of the property at any time when it 
may appear to her that a favourable opportunity occurs.” eè 


The further facts of the case appear from the judgments. 


The Advocate General :— There are three possible views 

as to the construction of the will which would sustain the 
plaintiffs claim in full: (i) That there isa valid trust for the 
benefit of the remaindermen in respect of the surplus income 
afer deducting what is reasonably necessary for the mainten’ 
ance of Mrs. МсІхог (the testator's wife). (ii) That though a trust 
was intended, the objects being uncertain, the trust is invalid. 
(iii) That no trust was intended, but that Anne Mclvor was to take 
а life estate with a duty to spend the surplus income on the 
estate. If the first or the third view is the correct one, the 
plaintiff is entitled to recover as administratix for the bene- 
fit of the remaindermen ; if the second view should prevail, 
she would be entitled to recover on behalf of the next of kin in 
whose favour a trust will result. There is a difference between 
precatory trusts and express trusts. Uncertainty of object or 
“discretion in the trustee negatives a trust in the former case, the 
purpose of the gift being regarded asthe motive for the gift— 
Thorp v. Owent; Theobald p. 473; Jarman (5th ed.) p. 366. But 
where the trust is clear, such uncertainty only invalidates the trust. 
й A trust in favour of the next of kin resalts~Godefroi on Trusts, 


lcm. 
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3rd ed., р. 189. This is so even in the case of precatory trusts if a trust Annie Wilson 
is clearly intended— Zrzggs v. Penny); Lewinon TrustsJ p. 143. M 
: à den George Oakes: 
The words “іп trust,” “ upon trust,” raise a ttust—Zs re W #22152; 
Inve Sanderson's Trusts’; Jarman on Wills, p. 354 (5th ed.). Terms 
of art are used by a testator at his peril. 'The«octrine of preca- 
tory trusts ought not to be extended — The Mussoorte Bank ч. Adbert 
Charles Raynor.* Provision for ** maintenance " is not uncertain. 
It can be assessed by Court—Zhorp v. Owen” ; Jarman pp. 328 
and 336. There cannot bea trust for oneself —Lewin p. 11; Indian 
Trusts Act, S. 3— but only for oneself and others, or for others; 
Taylor v. Bacon® ; Fubber v. Fubber.” No part of a will is to 
be rejected as destitute of meaning—Ss. 69 and 72, Succession Act. 
The discretion indicated in “as to her may seem best” is only as 
to the mode of application of the trust funds—Lewin, p.369 If 
the trust fails, or if it does not exhaust the fund, a trust results 
in fayour of the testator—Briggs v. Penny’; Mapp v. Elcock; 
S.83, Trusts Act; Jarman, р. 354. This principle has been ap- 
plied to illegal trusts in S. 56, Trusts Act—Adnam v. Cole? and 
to bequests to an executor. 


Questions of law may be raised in appeal for the first time 
when they arise on construction of documents or upon the facts 
proved or admitted — Connecticut Fire Insurance Company v. 
Kavanagh **; Ahmad Walt Khan v. Shamsh-ul-Faharu Begam 1 
“In the interests of property ? = «іц the interests of persons 
entitled to property " — Lockhart у. Hardy?? ; Inve Skinner's 
Trusts 13 ; In re Bowes.** 


V. Krishnasam« Atyaf :—On the footing that the testators's 
wife was a life tenant—she was a life tenant by force of the rst 
clause—a duty was imposed upon her by the 10th clause. She was 
liable for non-performance of this duty to the remaindermen as 
upon a contract—Blackmore у. White!" ; In re Skingiey!* .. She 
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11. (1900) 28 A. 482, 18. (1846) 9 Beav. 379 ; 50 Е. В, 389. 
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was at least liable for permissive waste. The burden of proving 
absencelof negligence is under the circumstances on the defendant. 


C DM Napter:—Legal words must be given their full 
legal import—Lalst Mohun v. Chukkum Lal Roy!; Roddy v. 
Fitzgerala.* Result is, merger of the trust and the life estate for 
the donee free of trust—Lewin on Trusts p. 12; Mapp v. Elcock.3 
‘The words “ in trust,” though highly technical, have been dis- 
regarded when the context requires it—Quayle v. Davidson.* 
The Court strains the language against the executor—AMapp v. 
Elcock®—not against the wife. All the cases make a distinction 
between gifts of a fund for maintenance and -provision for 
maintenance out of a fund. Here, maintenance is only the 
motive for the gift. The trust, if any, is uncertain, and therefore 
void on the principle of George v. Grose?; Rodgers v. Rodgers." 
The gift becomes absolute in favour of Anne Mclvor. Pro- 
vision for maintenance to wife is unknown to Englishfnen. 
In re ones, Inre Andrews Trusts®, Attwood v. Alford’, 
Webb v. Kelly, In re Sanderson's Trusís!*, are authorities 
for regarding maintenance as only motive. In Wihamsv. Wil- 
liams! gift over with gift of the income in the interval has been 
regarded as absolute gift. It points out the distinction between 
gift of interest for maintenance and provision for maintenance out 
of interest. Briggs v. Penny ! *has never been followed. Stead v. 
Melloris.:" “Inthe interests of property? would include “іп 


her own interest absolutely and exclusively." She, therefore, 
takes the savings. Zn re Bowes?! is distinguishable. The 


remaindermen got it because the testator's wish became impractic- 
able otherwise, and not because of the words “in the interests 
of the property.” In In re Skenner’s Trusis,!" the person to be 
benefitted was expressly mentioned. “As to her may seem best” 
destroys any certainty there might be otherwise. The word “ shall? 
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9, (1905) 2 Oh. 48. 10. (1866) І, B. 3 Eq, 479, 

11. (1839) 47 В. B, 388. 12. (1859) 3 K and J. 497 ; 69 E. R. 1206 


18. (1907) 1 Cà. 180, 
14, (1851) 8 реб and Ет, 525 ; 42 E. П. 871. 15*.. (1877) 5 Ch. D. 225. 
16. (1896) 1 Oh. БОТ. 17. (1880) 70 E. R. 679. 
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in the first part only enables her to do what she would not other- anne Wilson 
wise be entitled to do; so also the next part—Lambev. Edmes.? Beo а 
The obligation to maintain in proper condition is analogous to 

the obligatian to repair. The person entitled to sue would be 

the remajnderman and in tort. It cannot be the subject of an ad- 
ministration action. It may be open to the defence of limitation. 


The Advocate-General.—The practical effect of the argument 
of the respondent isto render the words “іп trust" nugatory. 
In the case in Quayle v. Davidson? the non-existence of the son was 
the circumstance which weighed with their Lordships. lf the son 
did exist, their Lordships would have held otherwise. 


The Court delivered the following 


JUDGMENTS.— The Chief Fusttce:—In this case the plaintiff 
suesias administratrix of the estate of one William Giaham Mclvor. 
The defendants are the executors of the will of Anne Mclvor, his 
wife. William MclIvor made a willon May 24, 1876, and died on 
June 8, 1876. Anne Mglvor took out probate of this will оп August 
3, 1876, and took possession of the testator’s estate and remained in 
possession until her death. Anne McIvor made her will on March 
27th, 1900, and died on November 23, 1903. The plaintiff, as re- 
presenting the estate of Wiliam Graham Mclvor, claims relief 
Against the defendants, as representing the estate of Anne McIvor. 
The hearing of the suit before the Subordinate Judge of the 
Nilgiris was.very protracted, and a great. number of questions of 
law and fact were raised before him and disposed of by him. 


The learned Judge held, amongst other things, that,under the 
will, Mrs. McIvor took ап ordinary life estate, and that the will 
did not operate so as to create a trust for the benefit of the residu- 
ary legatees. He also held that the defendants were not liable for 
waste in respect of a portion of the property known as the Hulikal 
coffee estate. The appeal is against the decree of the Subordinate 
Judge with reference to these questions. There is also a cross- 
appealby the respondents. 'The question raised by the cross- 
appeal mainly turns оп the construction ofa particular clause in 
the wills : 

In construing the will in question the test we have to apply is: 
What did the testator mean havitig regard to the words he used ? 


`1. (1871) L В, 6 Oh. Ap 597. 2,' (1858) 12 M. P. б. 268. 
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Annie Wilson and in applying this test we must give effect to the principle that 


ү. 


George Oakes 
Chief Justice, 


“tecHnical words of known legal import must have their legal 
effect qven though the testator uses inconsistent words, unless those 
inconsistent words are of such a nature as to make it perfectly 
clear that the testator did not mean to use the technica] terms in 
their proper sense"—f£er Lord Davey in Гай? Mohun Коу v. Chuk- 
kum Lal Roy. | 
Applying these tests, I am of opinion that the will did not 
create a trust in favour of the residuary legatees and that Mrs. 
MclIvor took an ordinary life estate, | 


It is clear that there would be no ground for the appellant’s 
argument that the will operated so as to create a trust were it not 
for the words “ in trust? which occur in paragraph т. 


The argument was that these words occurring in paragraph 1 
should be imported into paragraph то and that their effect was 
to constitute Mrs. Mclvor a trustee of the property for the pur- 
poses mentioned in paragraph то of the will tor the benefit of the 
parties entitled under the residuary devise aud bequest ; or if the 
trust, though validly created, was not legally enforceable for the 
benefit, by way ofa resulting trust, of the next of kin of the 
testator. (See S. 83 of the Indian Trusts Act.) 


. The way in which the appellant sought to establish the trust, 
was, as I have said, to import the words “in trust ” into paragraph 
то and then to read the words “ that she shall receive and dis- 
pose of all proceeds, rents and profits from the said property as to 
her may seem best in the interests of the property” as defining the 
purpose of the trust. 


The testator did not in terms appoint his wife a trustee. He 
refers to her inthe will apparently indiscriminately as adminis- 
tratrix and executrix. In paragraph 1 he wills and bequeaths, 
in the most general language which he could adopt, all his pro- 
perty to his wife “ іп trust and for her maintenance and support 
during her life," and, after making this disposition he appoints 
her his sole administratrix. The will was obviously drawn by 
the testator himself, or at any rate by a layman, and, immy opie 
nion, in using the words “іл trust” the only object which the tes- 
tator had in view was the nature of the estate which he intended 


1. (1897) LL.R. 24 О, 884 at p. 846. (Р.О) ` : 
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his wife to take, and that he considered the words appropriate as 
indicating that she should enjoy the income of the property for 
life, but that she should not be entitled to deal with thg «orfus 
except as specially directed and empowered by the will. 


I think I should be warranted in holding that, reading the 
will as a whole, it was clear the testator did not intend to use 
words “in trust" in their technical sense, but it is not necessary 
for me to go as far as this. I am prepared to give their 
legal effect to the words '* in trust,” and I think their legal effect 
is to give both the legal and the equitable estate to Mrs. 
Mclvor, that {һе two estates merge and Mrs. McIvor takes 
the legal estate. The cases in which the Courts have held 
that a trustee does not take beneficially have no application to 
a case of this sort, where, as itseems to me, if the testator intended 
to create a trust at all, the trust was in terms in favour of 
the party in whom the legal estate was vested. The question 
whether the wili operated so as to create a trust cannot be con- 
sidered apart from the question whether Mrs. McIvor took under 
the will a life estate, or something less than a life estate, because 
if, on the true construction of paragraph 1, the only interest she 
took isa right to be maintained and supported during her life, 
this would go along way to support the view that the testator 

*intended the property to vest for the benefit of the residuary 
legatees. 

As regards paragraph 1, J am of opinion that the words “ for 
her maintenance and support? are words of description or motive, 
and in no way cut down the estate “during her life ” which the 
testator in terms gave to his wife. ido not propose to discuss 
the authorities which were cited on the one side and the other 
with reference to this question ; but I think I am right in saying 
that in no case has it been held that where there has been a devise 
or bequest of all a man's property the generality of the disposition 
has been held to be cut down unless the intention that it should 
be so cut down is clear. In this particular case we cannot over- 
look the fact that the party to whom the bequest was made was 
nota stranger but the testator's wife for whom, as the will 
abundantly shows, he was desirous of making generous provision. 


I now turn to paragraph то. The first observation which occurs 
to me is that notwithstanding that the wife is referred to “as sole 


Annie Wilson 
v. 
George Oakes. 


Chief Justice | 


Annie Wilson 
у. 
George Oakes. 


Chief Justice. 
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executrix,” it is an enabling paragraph. The first clause enables 
her to do what as tenant for life she could not do, vtz., spend a por- 
tion of the corpus on her own maintenance and the working and 
maintenance of the property. The last clause gives a power of sale 
in the widest possiple terms. The intermediate clause, according to 
the appellant’s contention, so far from having any enabling effect, 
or being in any way for Mrs. Mclvor's benefit, imposes on her the 
obligation of spending on the property every rupee which was not 
required for her own maintenance, wholly regardless of whether 
or not such expenditure was prudent or desirable. Now it seems 
to me clear that what the testator intended by this clause was to 
make it clear that Mrs. McIvor's discretion with regard to the 
maintenance and development of the property should be unfetter- 
ed, and should not be questioned by any party who might be in- 
terested in the reversion. I cannot read the clause as if the words 
“ as to Ker may seem best” were eliminated, and I read the clause 
as meaning that the income ofthe property which she spends 
upon the property should be applied as she thinks fit. The con- 
struction which the apellant asks us to put upon the words in 
paragraph то which he relies on as defining the purpose of the 
trust, involves giving a different meaning to the word “ shall ” 
(shall receive and dispose, &c.) from that which it obviously bears 
in the first clause of the paragraph (shall draw from 722, shall be 
enficled to) and it is quite inconsistent with the general tenor of Š 
the paragraph and with the express power of sale given by the 
last clause of the paragraph. This power of sale would have en- 
abled Mrs. McIvor if she were so minded to sell every acre of the 
property and invest the proceeds, and if this had been done, there 
would have been no “property” (in the sense in which the word is 
used in paragraph то) and no income from the property. Further 
the effect of this construction would be practically to destroy the 
life estate which, in my view, Mrs. McIvor took under paragraph 
1 of the will. 

The view that the testator intended that Mrs. MclIvor, while 
being given the widest discretion and the amplest power—extend- 
ing to the sale of the whole property if she thought it desirable— 
in connection with the management of the property, shotild take 
in return a sum sufficient to maiitain her, unaffected by any in- 
crease in the value of the property, seems to me wholly unreason- 
able. * Such a disposition of property in the case of a steward or 
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а bailiff would be ungenerous and unbusinesslike. In the case of Annie Wilson 
a testator’s wife it seems to me to be almost inconceivable. Of 
course, if the words of the will made it clear that this way fhe in- 
tention of the testator, it would be our duty to give effect to this, 
but congtruing the will quite independently of any а priors ideas 
as to what the testator might or might not have intended, I think 
the language of the will, read as a whole, makes it clear that the 
testator intended to give a life estate to his wife, that he did not 
intend to create a trust in the legal sense, aud that, if he did, he 
intended the trust to be for the benefit of his wife and of his wife 
only. 

Ido not propose to discussthe authorities which were so 
fully considered by the Subordinate Judge. Аѕ І have observed 
before, in a case of this sort authorities are of little use except in 
so far as they lay down broad canons of construction. 


v. 
George Oakes. 





Ohief Justice. 


As regards the construction of the will, I agree with the con- 
clusions arrived at by the Subordinate Judge in his able and ex- 
haustive judgment, 


Besides the question of the construction of the willa sub- 
sidiary question was argued before us on appeal. It was contended 
that Mrs. McIvor had been negligent in the management of a por- 
tion of the property known as the Hulikal coffee estate and that 
*her estate was liable to the plaintiff as representing the estate of 
the testator for “ permissive waste.” The Subordinate Judge’s 
view of the law was (see paragraph 111 of his judgment) that the 
Ist clause of paragraph то of the will expressly enjoined on Mrs. 
Mclvor the duty of repairing and maintaining the property in 
which she had the life estate and that she was liable for *tpermis- 
sive waste.” І do not pause to consider whether the Judge was 
right or wrong in his view as to the legal effect of this portion of 
the will. І assume he wasright. A large body of evidence was 
given with reference to this question, and the evidence was fully 
considered by the learned Judge in paragraphs 112-133 of his 
judgment His finding of fact was that though the Hulikal es- 
tate deteriorated considerably during the life tenancy of Mrs. 
McIvor, the deterioration was not due to negligence on her part, 
I see no reason to differ from this finding of fact, 


The question raised „Бу the respondent's cross-appeal turns - 
upon the construction of the words “as she may require” ir 
*2 
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paragraph 10 of the will. The words occur in the direction given 
by the testator empowering Mrs. McIvor to draw upon “ current 
deposit accounts” for her maintenance and forthe working and 
maintenance of the property. The respondents contended that 
the words meani € as she may think fit.” The appellant contend- 
ed they meant “as may be necessary." The Subordinate Judge 
accepted the latter construction, and I think he was right. In the 
same paragraph when the testator wanted to give an absolute 
discretion to his wife he used the words “as to her may seem best.” 
Further the authority given to the wife was an authority to do 
something beyond the ordinary powers of a tenant for hfe and I 
think the wor?s, if ambiguous, as they undoubtedly are, should be 
construed against the tenant for life. There was no doubt con- 
siderable force in Mr. Napier's contention that the will made no 
provision for the wife in the shape of a legacy to meet immediate 
expenses and that the testator's object was to secure his widow 
against temporary financial inconvenience by reason of his'dgath. 
But what I think the testator had in his mind was that at some 
future time the return from the property might be insufficient to 
provide adequately for the widow and for the upkeep ofthe pro- 
perty, and that it was for this contingency that he wished to make 
provision. Accepting this construction, 1t was for the defendants 
to show that when Mrs. McIvor drew on the current accounts, 
she was under the necessity of doing so. The evidence {ишде 
by the accounts is quite inconclusive. Mr. Napier's contention, 
if I understood his argument aright, was that the widow was en- 
titled to draw on the current accounts until шопеу began to come 
in from the property and that she was not to be held accountable 
for any drawings on the current accounts made when the estate 
account, so to speak, was not in funds. Ithink, however, the 
evidence furnished by the accounts is too vague to enable us to 
say there was any necessity for Mrs. McIvor to draw on the cur- 
rent accounts at the time the drawings in question were made. I 
would dismiss the appeal with costs. 


1 would also dismiss the cross-appeal with costs. 


Miller J. :—I have had the advantage of reading the judg- 
ment which the learned Chief Justice has just delivered and I 
agree with all that he has said. It seergs clear to me that in para- 
graph то of the will tbe testator was conferring on his wife certain 
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powers which in his view would not belong to her as tenant for 
life and the exercise of which might, if they were not expressly 
conferred upon her by him, be questioned by those whg «would 
take the property after her death. The words ‘ as sole executrix’ 
may perpaps have reference to this view. She,was to have certain 
powers of administration in respect of the corpus of the estate. 
She was empowered to draw on part of it in case of need; she was 
to have uncontrolled power to deal with the income in what she 
might consider the most profitable way, the testator no doubt 
reasonably assuming that till a favourable opportunity for con- 
version should occur she would endeavour to maintain the property 
in aS prosperous a condition as might be possible ; and she was 
empowered at a favourable opportunity to convert the whole into 
cash. 

It is impossible I think to read the second clause of this 
paragraph as a direction to expend all the income on the pro- 
peréy. То до so we have to read the word “all” as meaning “ all 
except what is required for other purposes for which provision is 
made in this will,” we have to give to the word “shall” a different 
meaning in each of two consecutive clauses of the same paragraph 
in both of which it stands in the same position, and we have 
to hold that the testator inserted one of the most important clauses 
n the will, a clause by which the disposal of the income is to be 
"regulated and which would naturally find place in paragraplfr, 
between two clauses by which he gave his widow the most ex- 
tensive powers of dealing with the property. We have also to 
attenuate the significance of, if not altogether to eliminate, the 
phrase “as to her may seem best;" and we have to suppose that 
the testator did not contemplate the probability of his wife 
exercising the power which he expressly and immediately cov- 
ferred upon her of selling all the * property ” at a favourable 
opportunity. Itis far easier, and it is, І think, far more reason- 
able, to construe the clause in question as enabling Mrs. Mclvor 
to exercise her own discretion in the matter of expenditure on the 
maintenance ofthe property, especially when itis remembered 
that the testator was a childless husband makiug provision for 
his widów. І do not think that any indication of a trust is to be 
found in paragraph то, and that being so the words ‘in trust? in 
paragrapli т do not present any great difficulty.. I have had little 
doubt from the moment the Advocate-General read the will to tis 
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that the testator did not use these words in the technical sense in 
which a lawyer would use them. He did not intend to appoint 
his widow a trustee but merely intended to convey his desire that 
she should preserve the corfus of the estate until her death. 
But giving their legal effect to the words'it seems clear that there 
is no beneficiary other than the trustee herself. Apart from para- 
gtaph 10, out of which no trust can be derived, there is nothing 
in the will to suggest that the testator contemplated the preser- 
vation of any of the income of the property, for the use of any 
person except his wife, while paragraph 1 indicates sufficiently 
clearly that the whole of it was intended for her use, described as 
her maintenance and support. The only trust which can be 
spelt out of the will is a conveyance to Mrs. McIvor in trust to pay 
an annuity to the testator’s sister, and the rest of the income to 
herself for her life. It is said that itis not likely that the testator 
would have been at the pains to create a trust for such a purpose, 
but the answer seems to be that if we are to consider what it is 
likely that he meant to do we shall find that he did not intend 
to create any trust at all; but if, in order to give due effect to the 
language of the will, we have to hold that he did intend to declare 
a trust, then that is the trust which the will declares. None other 
can be found in it except by putting on paragraph 10 a construc- 
tion which it cannot reasonably be expected to bear. 


I, therefore, agree with the conclusions of the Subordinate 
Judge as a result of his construction of the will. As regards the 
question of fact, assuming it to arise, I think, it has been properly 
dealt with by the Subordinate Judge. Evidence that a coffee- 
estate which was under cultivation in 1876 is not now cultivated 
with coffee is, to my mind, hardly even príma fact? evidence that it 
has been improperly treated or neglected and here there is evi- 
dence which explains the present condition of affairs without 
indicating that Mrs. McIvor isto blame for it. As regards the 
cross-appeal, I do not think it altogether likely that the testator 
was in the 1st clause of paragraph 10 intentionally making pro- 
vision for the needs of his wife until the estate should be put in 
funds by the sale of crops, but whether that be so or not, the only 
evidence to which our attention was called, 7..e., the accounts, is 
insufficient; to prove that the suns: drawn from the banks were 
either ütilizėd for the maidtenance-and support: of Mrs. McIvor. or 
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for the upkeep and working of the estate, or were required for 
either of those purposes. 

I agree, therefore, in dismissing with costs both thy appeal 
and the crosstappeal. 


e — —— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Boddam. 


Bhaskaruni Kesavarayadu .. Petitioner * 
7. (Counter- Petitioner). 
Bhaskaruni Chalapatirayadu .. Counter-Petitioner 
(Petitioner). 


Cr. P. C, S, 145—Applioabihty, to disputes aste possession between manager and 
member of a joint Hindu family. 


The possession of the manager of a joint Hindu family as against another member 
can be protected by proceedings under 8. 146, Cr. P. C. 


, Petition under 8s. 435 and 439 of the Criminal Procedure Code, 
praying the High Court to revise the order of the Head Assistant 
Collector, Narasaraopeta, in possession case No. 4 of 1907. 

V. Ramesam for petitioner. 
Р. R. Grant for The Publsc Prosecutor for the Crown. 
С. Krishnaswamt Atyar for respondent. 


. In this case the petitioner and the respondent were members 
ofa joint Hindu family and each claimed to be in possession of 
the immoveable property of the family as manager. Objection 


was taken before the trying Magistrate on the groundthat S. 145. 


did not apply to such a case. The Magistrate overruled the objec- 
tion and passed аш order in favour of the respondent. Hence this 
revision. 

V. Ramesam for petitioner—cited Zarzyan Bibee v. Asamuddt 
Bepari^; Dharantkanta Lahiri у. Gtrijakanta Lahtrt*; Radha 
Raman Ghose v. Baltram?; Nrttta Сораја Singh у. Chandi 
Charan Singh* ; Makhan Lal Коу v. Barada Kania Roy.” ‘The 
case relied on by the Magistrate—Sr+ Mohan Thakur v. Narsing 
Mohan Thakur was not approved in JVr://a Gopala Singh v. 





= О.В.С. No. 435 uf 1906 ; C.R.P. No. 319 of 1905. 7th April 1908. 
1.. (1900) 4 C. W. М. 426. 2, (1904) 8 C. W. N. 485, 

3. (1904) I. L. В. 32 0 249. 4. (1906) 10 Q. W. N. 1088. 
5. (1906) 11 О, W. М. 512. 6. (1890) 1. L. R. 27 C. 259. 
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Kesavarayada Chandi Charan Singh. Не also referred to Art 47 of the Limi- 


ү. 
Chalapati- 
1ауайп. 


tation Act. The section applies only where the possession claimed 


is exclusive possession. 

Р.М. Grant relied on Sri Mohan Thakur v. Narsing Mohan 
Lhakur.* 

The Court made the following e 

ORDER :--The finding is that the counter-petitioner is the 
managing member of the joint Hindu family that owns the pro- 
perty in dispute, and that, as such, he is in possession of the joint 
family property. We think that the view taken in Srt Mohan 
Lhakur у. Narsing Mohan Thakur? is correct. The cases 
quoted by the petitioner are all either cases of co-trustees or 
of ordinary partners in which the rights of each trustee or 
partner are equal. None of them are cases like the present of a 
co-parcenary under the Mitakshara law, in which the managing 
member has a recognized position of superiority with well-defined 
rights of management and possession independent of the consent 
of the other members of the family. Ё 

Mr. Mayne, in para 292 of the 7th edition of his Hindu Law, 
when discussing the mode in which the joint family property is to 
be enjoyed by the co-parceners says : “ In Malabar and Canara the 
head of the family is entitled to its entire possession and is 
absolute in its management,” and also that “а family governed 
bysthe Mitakshara Law is in a very similar position except as to 
their rights to a partition and toan accountas incidentto that 
right. ^ We do not see why а manager ofa joint family should 
not be protected iu his possession by proceedings under S. 145, 
Criminal Procedure Code. 

We, therefore, hold that the Magistrate has jurisdiction to act 
under that section, and this Court has no jurisdiction to interfere. 
We dismiss the petition. 


IN THE HIGH COUKT OF JUDICATURE AT MADRAS. 


Present :— Sir Charles Arnoid White, Ké., Chief Justice, and 
Mr. Justice Miller. 





'Thenappa Chettiar and another .. Appellants* 
(Platniif s). 
9. i 
Marimuthu Nadan and others .. Respondents 
Lo (Defendants), 
* S. A. 177 of 1904. 3rd March 1908. 


1. (1906) 10 О, W. N. 1088. 2, (1899) I. L. B. 27 C. 259. 
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Mortgage decree, form uf — Interest, rate of —Sut by pursne mortgagee for vrdenp- 
tion after deoree previously obtained by prior mortgages without impleading ринв 
mortgagee. 

А prior mortgagee biought a suit for sale, obtained. a decree, and purghased the 
properties himself. The prior mortgagee was not aware of a second mortgage on the 
property agd consequently did not 1mplead the puisne mortgagge Held: that in a sait 
for redemption by the puisne mortgagee, the prior mortgagee should be allowed interest 
оп the mortgage amount at the contract rate up to the date fixed in tho decree for 
redemption. The prior.lecree obtained by the рпог mortgagee can only operate as 
between the parties to the suit and those who claim under them ; and ir would be unjust 
if the puisne mortgagee 1ь allowed to use the prior decree to cut down the prior mort- 
gagee of her interest, while he deprives her of the whole advantage of it. 

| Umes Chundar Sircar v. Zihur Fatimal explained and followed. ] 


Semble :—The equitable considerations which appear to have prevailed with the 
Judges in Gangadas Bhuttur v. Jogendra Nath Aiter? are applicable only to а case 
where the prior mortgagee Las omitted to implead the pwisne mortgagee with know- 
ledge of his existence. d 


Second appeal from the decree of the District Court of 
Tanjore in A. 5. No. 938 of 1902 presented against the decree of 
thé Court of the District Munsiff of Kumbakonam in O. S. No. 
230 of тоот. 

К. Srinivasa Atyangar for appellants. 

Р. Anandacharlu and К. Ramachandra Atyar for res-- 
pondents. E 

The Court delivered the following 


JUDGMENT :—The plaintiffs are mortgagees of certain 
property including items Nos. 2 and 4 The ard and 4th defend- 
ants are prior mortgagees of those two items. The 3rd defendant 
suec on his mortgage in О. S. No. 2 of 1900, making 4th defend- 
ant а party but not the plaintiffs. The 3rd defendant himself 
purchased item No. 2 at the sale held under the decree obtained 
by him in his suit, and the 4th defendant purchased item No. 4 at 
the same sale. The plaintiffs have now to redeem the prior mort- 
gages, and the present question is as to the conditions of redemp- 
tion. The plaintiffs claim to proceed on the footing that the 
mortgages were enforced by the decree in O. S. No. 2 of 1900 and 
to take the account on that footing; the prior mortgagees claim 
payment on the footing that their mortgages are still existing, 
The practical question is one of the rate of interest to be paid 
on the mortgage money In our opinion, the decision of the 


Privy Council їп Umes Chunder Sircar v. Zahur Fatima? 
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concludes the question of the terms of redemption, and we cannot, | 
therefore, follow the case of Gangadas Bhattar у. Jogendra Nath 
Mile. The learned judges do in that case, no doubt, find 
themsel¥es able to hold that their decision is not, inconsistent 
with that of the Privy Council But we find ourselves unable to 
reconcile the two cases. [tis true that the Privy Council allow 
interest at the contract 1ate only up to the date on which Zahur, 
the prior mortgagee, took possession under the sale held in execution 
of her own decree, but the reason for that is clearly explained by 
their Lordships at the top of page 180 of the report in the Cal- 
ctitta series, and there 1s nothing to indicate that the interest 
after possession, which they held might fairly be taken to be 
equivalent to the profits, was interest at the post diem rate awarded 
by the Court, and not interest at the rate provided by the contract. 


On the other hand, their Lordships’ observations show clearly, 
we think, that the decree in the prior mortgagees’ suit is to be 
disregarded in considering the terms of redemption as between 
the prior and puisne mortgagees. 


After pointing out wherein lies the Court’s power to regulate 
interest after decree, their Lordships continue: ‘‘the decree can 
only operate as between the parties to the suit and those who claim 
under them. Тһе plaintiff getting the security of a decree has his 
interest reduced in the generality of cases. But the plaintiff in 
this case comes to take away from Zahur the benefit of the decree. 
It would be unjust if he could use the decree to cut down her in- 
terest, while he deprives her of the whole advantage of it. His 
case is that, asto him, Zahur is still but a mortgagee, and if so, 
she should be allowed such benefit as her mortgage gives her. If 
Zahur had not got a decree and the plaintiff had come to redeem 
her mortgage, he must have paid whatever interest her contract 
entitled her to; and the Court would have had no jurisdiction to 
cut it down, and that is the position in which the parties are 
placed by the,decree in this suit.” 


'This passage from their Lorships judgment leaves no room 
for the contention urged before us that the puisne mortgageeought 
to be allowed to choose whether to adopt or to disregard the 
account directed by the decree. To allow him to do so would be 
to allow him to do what their Lordships say it would be unjust 

e 1. (1907) 11 О. W. N. 403. 
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to allow him todo, The fact is that, the puisne mortgagee not  Thenappa 
being a party, the suit ought not to affect either, his rights or his кен 
liabilities. It is contended that the prior mortgagee, by exelud- Marimuthu 
ing him from the suit, can obtain an advantage for himself, but Nadan. 
that advantage is entirely dependent on the will of the puisne 
mortgagee; he сап redeem when he pleases, before, pending, or 

after, the suit. If he has no notice of the prior incumbrance or of 

the suit, he is no worse off after the decree than before the suit. 

Either way he is bound by tlie prior mortgage. 


The equitable considerations which appear to have prevailed 
with the learned Judges in Gangadas Bhattar v. Jogendra Nath 
Miiter* seem to be applicable only to a case in which the prior 
mortgagee has notice of the subsequent encumbrance, and the sub- 
sequent encumbrancer has no notice of the prior mortgage. 
In such a case it may be just to penalize the prior mortgagee for 
his digregard of the provisions of S. 85 of the Transfer of 
Property Act. The present case is not such a case, and is, we 
think, covered by the Privy Council decision. 

The District Judge has taken an account of the profits 
received by the prior mortgagee after entering into possession, 
and has set them off against the interest. That being so, we do, 
not think we can take the profits as the equivalent of the interest, 
«s was done in the Privy Council case. The rule there adopted is 
not laid down as a rule of law but as a rule “© just and convenient 
and not objected to by either party.” 


We, therefore, accept the District Judge's finding and adopt his 
account for the final decree. If the p laintiffs do not redeem the 
3rd and 4th defendants, the plaintiffs will have no costs from the 
3rd and 4th defendants and will pay their costs. Six months 
will be allowed for redemption. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Мт. Justice Wallis and Mr. Justice Munro. 





Vellankondu Subbiah and others .. Appellants* 
v. (Defendants). 
Malapeddi Venkataramiah .. Respondent 
(Plaintif). 

25 A. 741 of 1906, ‚ 18th March 1908, ba Te 


l. (1907) 11 C. W. X. 408, 
* т 


Subbiah 
v. 
Venkata- 
ramiah. 


348 THE MADRAS LAW JOURNAL REPORTS. [VOL. XVIII. 


Partnersiip—Right of suit by one member agavnst another on pronote emecuted. in 
Паз favor by the others —Unliquidated olaun— Hindu law—Jomt family—Liability of 
other members. 

А заў 1з maintainable by one member of a firm upon а pro-note given him by two 
other members of the firm in respect of an advance made by him to the firm; and 1t 18 
not competent to the other members to set off any unliquidated claim they may have 
against the plaintiff in 1espect of the partnership. 


The suit on the pro-note 1s not а suit against the firm by опе of iis members. 


The members of a Hindu Joint family cannot be made liable in respect of a partner- 
ship debt incurred by one of the members unless it be that the other members of the 
joint family are interested 1n the partnership. 


[Krishna Ayyar v. Krishnasami Ayyar referred to. ] 


Second appeal from the decree of the District Court of 
Cuddapah in A. S. No. 98 of 1995 presented against the decree 
of the Court of the District Munsif of Proddatur in O. S. No. 
234 ОЁ 1905. 

Г. A. Govinda Raghava Atyar and A. Ramachandra Атуат 
for appellants. T 

I. V. Ramanuja Rao for respondent. 


The Court delivered the following 


JUDGMENT :—This isa suit by one partner against two 
other partners upon a promissory note given by them, and the 
members of their respective joint families have also been joined 
as defendants. The District Judge has found that account? 
between the partners were settled and a balance found due to the 
plaintiff, and that the partnership was thereupon dissolved and the 
promissory note given to the plaintiff for the amount of the balance. 
For the appellants it is contended that the evidence for the 
defence shows clearly that this was not so, and that the promis- 
sory note was given in repayment of an advance made by the 
plaintiff to the partnership with interest, and that at the time it was 
given the general accounts of the partnership had not deen taken. 
If this be so, then it is contended that one partner cannot maintain 
a suit against the other partners upon a promissory note so given, 
Weare unable toagree with this contention. No doubt the proper 
remedy of one partner against the other members of the firm is 
ordinarily a suit for a dissolution of partnership, and ont partner 
has been held not entitled to maintain а suit, other than a suit 
for dissolution, agaiust the other members of the firm in respect 


————-7 ————^ 


1, (1900) I, L R 28 М, 597. 
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of partnership transactions, on the ground that the plaintiff, asa et 


member of the firm, would be a necessary defendant, and thata venkata- 
man cannot maintain a suit against himself—Azustomg? V. Sheth _ ramah. 
Pürshoiamdas This, however, is not a suit against a &rm by 
one of the members of the firm, but a suit by one member of the 
firm, upon a promissory note given him by two other members of 
the firm in respect of an advance made by him to the firm and 
interest thereon. It is not contended that the note is without 
consideration or that the consideration has failed, but itis said 
that when the accounts are taken it may appear that there is 
nothing due to the plaintiff. Ifthis had been so, the defendants 
would hardly have given the note ; but, in any case, it only comes 
to this, that the defendants have an unliquidated claim against 
the plaintiff. They are not entitled in law to set off an unliqui- 
dated claim; indeed they have not pleaded set off. In our opinion, 
defendants Nos. 1 and 2, the makers of the note, have no answer 
to the suit. As tegards the other defendants, the District Judge 
states that they are members of the undivided families of one or 
other of the defendants, and interested in their joint trade; but 
this appears to be merely a statement of the plaintiff's case, as 
there is no evidence to show that the joint families were interest- 
ed in the joint trade, and it is not admitted but denied. Under 
these circumstances they cannot be made liable either on the note 
or under Hindu law as explained in Krishna Ayyar v. Krishña- 
samt Ayyar.? As regards them the appeal must be allowed with 
costs. As against defendant No. 2, the second appeal must be 
dismissed with costs. 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Beuson and Mr. Justice Munro. 
The Mylapore Hindu Permanent Fund 





Limited .. Appellant* 
v. (Plaintiff). 
‘The Corporation of Madras .. Respondent 
(Defendant). 
Madras Aots—Cuy Mnniwepal Act III of 1904, S. 176, Soh. 7—9" Catal” — The Mylapore 
Meaning of —Statutes—Interpretatton—Pr inorples. Fund 
Held ^—That the word « capital” in Schedale V of the Madras City Bin cal Act v. 
IJI of 1901 does not mean exclusively nominal capital, The Madras 
-Co portation. 
* R, С. No. 20 of 1907. . btn April 1908, . 


1. (1901) 1-1, R 25B. 606. i 2, (1900) I. L. R. 28 M. 597. ? 


The Mylapore 
Fahd 
у. 
The Madras 
Corporation. 
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Held also * that jn the case of the Fund in question having a declared nominal 
capital of Rs. 29,99,976 divided into 357,168 shares of Rs. 84 each, subscribed for by 
payment of Ke. 1 per mensem over a period of 7 years, (the payment not being demand- 
able in’advance) the word capital should be interpreted only as *' paid-up capital," = 


The ordinary and popular meaning of the word “ capital” :s шъпеу actually con- 
tributed for employmenj in business, e 


The underlying principle of Schedule V seems to be that taxation should be roughly 
proportionate to the professional incomes of inilividaals and the profits of companies. 


The subject 18 not to be taxed unless tho language of the statute clearly imposes 


the obligation and ın case of reasonable doubt the coistraction most beneficial to the 
subject is to be adopted. 


The Indian Companies Act cannot be resorted to in the interpretation of the Mad- 
ras City Municipal Аср as the two Acts aie not 17 pari materia. 


In construing an Act, in the absence of a definition of a word in the Act itself, the 
presumption is that the word 1s used 1а the Act ın its ordinary and popular meaning, 


В, 176 of the Madras City Municipal Act hardly contemplates a reference m general 
and abstract terms, It only empowers the magistrates to slate а case on any appeal 
peforé them and refer the same for the decision of the High Oourt, г. 6., to state all the 
matters necessary for the decision of the paiticular case before them on appeal аа to 
refer the case во stated for decision. 


Case stated under S. 176 of Act III of тоол by the Chief 
Presidency Magistrateof Egmore, in Application No. 8974 of 1907. 


L. A. Govinda Raghava Atyar for the appellant. 
Т. V. Seshagirt Atyar for the respondent. 


The Court delivered the following 

JUDGMENT :—The question referred for our decision is 
“ Does the word ‘ capital’ used in Schedule V of the Municipal 
Act III of 1904 mean exclusively nominal capital or does it also 
include paid-up capital and, if so, should it be taken to mean 
paid-up capital exclusively ? 

The law (S. 176, Madras City Municipal Act, 1904) hardly 
contemplates a reference in such general and abstract terms. It 
only empowers the Magistrates to state a case on апу appeal 
before them and refer the same for the decision of the High Court, 
that is, to state all the matters necessary for the decision of the 
particular case before them on appeal and to refer the case so 
stated for decision. The facts are, however, fully stated in tht 
reference, and we proceed to deal with them. 


The case arises out of a dispute between the Madras Munici- 
palit) and the Mylapore Hindu Permanent Fund, Limited, as to 
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the basis on which the fund should be charged with professional The Mylapore 
tax. . The Municipality claims to tax the fund under CL I (a) of P" 
Schedule V on its nominal capital. The Fund contends that it The Madras 
should be taxed under Cl. 1(4) of the Schedule on its * paid-up зна 
capital. , . 

Under С]. I (a) joint stock companies and other companies 
carrying on any trade or business having gain for its object, or as 
benefit societies, and the capitalof which exceeds 20 lakhs of 
rupees are liable to a tax of Rs. 500. Under C1. 1(ф) the com- 
panies are liable to а tax of Rs. 350 if their capital exceeds 
18 lakhs but does not exceed 20 lakhs of rupees. 


The fund is registered under the Indian Companies Act and 
has a declared nominal capital of Rs. 29,99,976 divided into 
357,168 shares of Rs. 84 of each. 

These shares cannot be acquired at once by a lump payment 
but ate subscribed for by payment of one rupee fer mensem ex- 
tending over a period of 7 years which payments cannot be 
demanded in advance. It is admitted for the purpose of the 
present reference that the amount actually subscribed or the paid- 
up capital, is about 12 lakhs of rupees. 


It will be observed that in Schedule V the word “ capital" is 
eused without any qualification. No definition of the word is 
given in the Act. For the Municipality itis contended that the 
meaning of the word wiil vary according to the nature of the 
Company which is being taxed. 


Itis pointed out that the Fund is a Company limited by 
shares such as is contemplated by Ss. 8 and 45 of the Indian 
Companies Act VI of 1882 and that in those sections capital is 
used in the sense of nominal capital. It is, therefore, argued that 
the word capital in Schedule V used in regard to Companies such 
as the fund must mean nominal capital. The Indian Companies 
Act cannot, however, be properly resorted to to determine the mean- 
ing of words in the Municipal Act, for the twoacts are not 7 part 
materia. (Maxwell : Interpretation of Statutes, qth edition, page 
56). Te word “ capital ” used by itself may signify many diffe- 
rent things. In the absence of a definition in the Municipal Act 
the presumption is that he word is used in that Act in its ordi- . 
nary and popular meaning— Maxwell: Interpretation of Statutes, 
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The Mylapore 4th edition on page 2, and Venkatram Chetty v. The Emperor.) The 


Fund 


ГА 
The Madras 
Corporation: 


ordinary and popular meaning of the word is undoubtedly money 
actuably contributed for employment in business. It is defined 
in WhaMon's Law Lexicon as the sum of money which а mer- 
chant, banker, or trader adventures in any undertaking or which 
he contributes to the common stock of a partnership, and also as 
the fund of a trading company or Corporation. The ordinary and 
popular meaning seems to express the real intention of the Legis- 
lature. When Schedule V is read as a whole the underlying prin- 
ciple seems to be that taxation should be roughly proportionate to 
the professionalincomes of individuals and the profits of com- 
panies. S.1230fthe Act which lays down that a person who 
exercises more than one profession shall be chargeable under the 
class appropriate to his aggregate income, supports this view; 
other things being equal the profits of a company will ordinarily 
vary with the amount of money actually employed in its business; 
and this amount will be limited by the amount actually ĉontri- 
buted for employment in the business; in other words, bv the paid- 
up capital. Schedule V of the present Municipal Act 15 in every- 
thing material to our present purpose, the same as Schedule A of 
the Madras City Municipal Act I of 1884. The сазе in Madras 
Equitable Assurance Company v. The President, Municipal Com- 
mission, Madras? and S'ennings v. The President, Muntcipal Com-, 
mission, Madras? are cases under the latter Act. In the former 
case it was laid down that, in the case of Benefit Societies the 
aggregate of the sums contributed would constitute the capital of 


. the society, the word “ capital” in the Act being used in its 


general sense. Їп the other case, it was remarked that the 
Cls. (a) to (4) of Cl. x of Schedule А were framed' to provide а 
sliding scale of taxes with reference to the amount of the capital 
employed in the business carried on by the companies described 
іп СІ. І (а). The fact that neither of the companies dealt with in 
the above cases had a declared nominal capital, can make no 
difference in principle. Finally, the subject is not to be taxed 
unless the language of the statute clearly imposes the obligation, 
and in case of reasonable doubt the construction most beneficial 
to the subject isto be adopted—Max well : Interpretation of Sta- 
tutes, 4th edition, page 431. Our decision, therefore, is that, 





1, (1904) 1. L. B. 28 М. 17. E (1887) I, L. B. 11 M. 288. — 
(1887) 1. L. R. 11 М, 858. 
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with reference to the Mylapore Hindu Permanent Fund, Limited, 
the word “ Capital? in Schedule V of the Madras Municipal 
Act [III of 1904] means paid-up capital. ° 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Sankaran 
Nair. 


A. P. Pachaiperumal Chettiar © .. Appellant* 
(Plaintif). 
v. 
Dasi ''hangam .. Respondent 
(Defendant). 
Tort — Libel — Defamatwn— Pyirilege— Accused person— Reply to notise. Pachaiperu- 


| mal Chettiar 
Ng action for libel or slander lies whether against judges, counsel, witnesses or 


ү. 
parties for words written or spoken in the ordinary course of any proceeding before any Dasi Than- 
couit or tribunal recognised by law. This principle applies equally in the case of gam. 
accused persons in respect of words written or spoken for purposes of defence, 


This pnvilege extends to statements made in 1eply to notices of action so long as 
the allegation is confined to the matter in hand and is relevant. 


Second appeal from the decree of the Subordinate Judges 

Court of Tuticorin in A. S. No. 233 of 1905 presented against the 
* decree of the Court of the District Munsif of Tuticorin in OsS. 

No. 231 of 1904. ` 

K. Narayana Rao and G. Annajt Rao for appellant. 

V. C. Sesha Chartar for respondent. 

The Court delivered the following 

JUDGMENT :—This is a suit for damages. The circum- 
stances out of which it arose are as follows:—The defendant, a 
Dasi, was accused of rioting, by a person who is admittedly a 
servant of the plaintiff. When he was being examined as a witness 
the defendant instructed her pleader to put certain questions to 
him which implied that the charge was brought at the instiga- 
tion of the plaintiff on account of the ill-feeling which he enter- 
tained towards her. The defendant repeated these statements in 
а reply to a notice sent by the plaintiff to her. The defendant 
claims privilege. She also pleads the truth of her statements. 





* B, A, 260 of 1906. : 8185 March 1908, 


Pachaiperu- 
mal ae 


Dasi rae 
gam. 
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The rule of English law that “по action of libel or slander lies 
whether against judges, counsel, witnesses, or, parties for words 
written or spoken in the ordinary course of any proceeding before 
any Cof&rt ог tribunal recognised by law” has begn applied i in 
this Presidency to Judges in Raman Nayar v. Subrahmanya 
4 yyan!; to witnesses in many cases—see In the matter of Alraja 
Naidu?—-and to counsel in Sullivan v. Norton.? The principle on 
which this rule is based would seem to apply also to an accused 
person, as it is essential to the administration of justice that those 
who are protecting their own interests should be under no appre- 
hension of any proceedings from the opposite partv. It has been 
held in Trotman v. Dunn* that if the words were used for the 
purpose of ‘ defence’ then a person is justified in using them. In 
this case the judge has found that the questions were put in good 
faith. 


We, are therefore, of opinion that the detendant is not,liable 
for the imputations made in the questions put to the witntss. 
It is further argued that the defendant is not entitled to claim 
privilege for the statements in her reply as they were not made 
in the course of any judicial proceeding. But the defendant is 
entitled to reply to the notice sent to her and to state her reasons; 
such reply, it has been held, is privileged so long as itis confined 
оће matter in hand and is relevant, The defendant in thee 
present case did no more than acknowledge, having made these 
imputations before. The plaintiff can, therefore, only rely upon 
the words previously spoken and use this reply to prove that the 
imputations were made. It is true that, if the defendant had 
published this reply she could not claim any privilege, and the 
appellant contends that itis admitted by one of the defendant's 
witnesses that one Nilakanta Iyer was aware of this reply. But 
we cannot allow the plaintiff to rely upon this fact as any such 
publication by the defendant was never alleged. ; On this point 
also, we agree with the lower appellate court. 


We, therefore, dismiss the second appeal with costs. 





1. (1893) І. Т, R. 17 М, 87. ® (1900) I. L. R. 80 М, 222, 
8* (1886) I. L, R. 10 M. 28 at р. .85, 4, (1815) 4 Oampb, 211. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL, 


[Ох APPEAL FROM THE HIGH COURT OF JUDICATURE AT BOMBAY.] * 
Present :—I,rd Macnaghten, Lord James of Hereford, Lord 
Atkinson, Sir Andrew Scoble and Sir Arthur Wilson. 


'The Bank of Bombay se Appellant* 
9. 
Suleman Somji .. Respondent. 


Corporation—Member af the Corporaten Соттоп Law right of member to in- 
speot books of the Curporation—Presidency Banks Aot (ХІ of 1876 )—Bank of Bombay 
—Shareholder—Suil by shareholder against the Bank to enforce inspection of the rogis- 
tor of sharcholders— Allegations of irregularities in the management of the Bank, in the 
eleation of its Byard of Directors, and inthe adraroing of money to Directors— Object of 
iiepectiom to communicate with other shareholders—Nature of the sit —Ieste of the Writ 
af Mandanus, principles of, regulating tho right ador statute—Common Law Right— 
-lhsolute right of inxpection— Qualizied or limited right of Aspeotion. 


At'éommon Jaw, members of а Corporation have no absolute right, whenever 
they Think fit, to inspect all papers belonging to the aggregate body. The privilege ор 
inspection is confined to cases where the member of a Corporation has 1n view some 
definite right or object of his own, and to those documents which would tend to illustrate 
such right or object. Taylor on Evidenoe, Vol. 2, para 1495, approved and followed. 

On the application c£ a member, the King's Bench Division will, in general, grant 
а rule for a luted inspection of tho documents of the corporation, if it be shown that 
such inspection is requisite with reference either to an action then instituted or at 
least to some specific dispute оҳ question pending in which the applicant 1s interest- 
“а ; but, even in this case, the inspection will be granted to such an extent only*as 
may be necessary for the particular occasion. 


The respondent was a holder of one shme in the Bank of Bombay. He 
clahacd а right to inspect the register of the shareholders of the Bank, and to be 
supphed with a list of such shareholders, as absolute and unqualified as js that conferred 
on the Shareholders of Joint Stock Compnnies in England by 8.82 of the Companies 
Act, 1862, crin lnd'a by S. 31 of the Indian. Companies Act, 1866, and В, 55 of the 
Indian Compames Act, 1882. The appellant refused to recognize that absolute and 
unqualified right, or to comply with ihe claim based upon it, but in their letter which 
conveyed that refusal, they informed the respondent that they would be pleased to 
furnish him w:th the list he asked for if he would satisfy them that he reqnired it for 
use in his own interests as a shareholder. In the statement of claim the respondent, for 
the first time, endeavoured esplcitly to base his right and title to Inspect, copy, and 
{аке extiaciB from, the register on some definite matters in which he himself was 
interested. He alleged therein that he had observed irregularities in the management 
of the Bank, in the eiection of its Board of Directors, in the advancing of large sums of 
money to its Directors, and ın other mutters, and that he desired an icspection of the 
register to enable him to communicate with the other shareholders, and, if possible, 
obtain their assent to certam reselutions for the better management of the affairs cf 


ry - 





1908, May 13th & June 2nd. 
*2 . 


The Bank of 
Bombay. 
v. 
Suleman 
Вот]. 
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The Bank of the Bank and tho removal of some of the Directors, which he intended to propose at 


Boinkay. 
v. 
Suleman 


бот}. 


the next general meeting of the вһатеһо1дете, 

Hold, that the suit was in truth in its nature, though not in its form, sorhewhat 
of the charaeter of ап application for a writ of maxdamus, and the principles regulating 
the issue of that prerogative Writ should apply to а great extent to the granting of the 
rehef prayed forin a syit like the present suit. Mandamns would not ba allowed to 
issue unless the applicant showed clearly that he had the specific legal right to enforce 
which he asked for the interference of the Court, that he had claimed to exercise that 
right and none other, and that his claim had been refused. 


A writ of mandamus for inspection of registers would not be issued if the object 
of the applicant 18 merely to вее “1f by possibilty the Company's affairs may be better 
administered than he thinks they are” and not апу definite right or object of special 
interest to tho applicant as dist:nguished from that of his fellow membcis. 

[Row v. Merchant Tailors’ Co.1 followed.] 


JTeld also, that there was no statute conferring on the members of the Bank of 
Bombay a right to inspect. copy, or take extracts from, the register of its shareholders 
Or any other document belonging to 16, and the only nght the respondent could have, 
therefore, against the Bank in reference to such matters wns (hat which at common 
law belonged to every member of a Corporation. 


` 


° 
Held further, thut the respondent was nct in law entitled to the extended right to 


which the decree of the Court of Appeal declared him to be entitled, and that the 
limited and qualified right contended for at the trial was never put forward, or insisted 
on, before action brought, or any claim based upon it ever refused. 

Appeal from an appellate decree of the High Court of Judi- 
cature at Bombay reversing a decree? made by Scott J. sitting on 
the Original Side of that High Court. 


Levet К. C. and Frank Russe] К. C. for appellant. 
De Gruyther К. C, and S. A. Kyfin for respondent. 


The principal question raised оп the appeal was whether the 
respondent, a shareholder in the appellant Bank, was entitled to 
inspect the register of shareholders kept by the Bank. 


On July 11, 1906, the respondent instituted the present suit 
against the appellant. The plaint alleged that the respondent 
was a registered holder of one share of the appellant Bank ; that 
the respondent having observed irregularities in the management 
of the Bank, in the election of its Board of Directors, in the ad- 
vancing of large sums of money to its Directors, and in other 
matters relating tothe Bank, applied to the Secretary and 
Treasurer of the Bank to allow him inspection of the register 
of shareholders so as to enable him to communicate with the 





1. (1831) 2 B & Аа.115. ° 
= *?. (1907) Suleman Somji v. The Bank of Bombay, L.L.R. 31 B. 819, 
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other shareholders, and if possible, to obtain their assent to cer- 
tain proposed resolutions, for the better management of the 
affairs of the Bank, aud for the removal of some of the existing 
Directors, which he intended to bring before a general meeting of 
the shareholders ; and that the next Annual, General Meeting 
of the shareholders of the Bank would take place on or about 
the gth day of August 1906, and though it was necessary for 
the objects which the respondent hadin view that he should 
have inspection of the register of shareholders forthwith, the 
Bank had refused to give him inspection of such register though 
since the 4th day of June 1907 he had repeatedly applied for the 
same. 

Aunexed to the plaint was a copy of the correspondence herc- 
inafter referred to. 


The respondent claimed the following main reliefs :— 
e (а) “ That it may be declared that he is entitled at all 
‚ “ reasonable times to inspect the register of shareholders of the 
‘defendant Bank and to copy and take extiacts from the said 
“ register.” 
(^) “ That the defendant Bank may be ordered to give such 
“ inspection and to allow the plaintiff to take copies of and ex- 
“tracts from the said register.” 


(с) “ That the defendant Bank may be restrained by'au 
“ order and injunction from preventing the plaintiff from having 
“ access at all reasonable times to the said register of shareholders 
“ for the purpose of inspection and perusal, and from preventing 
“the plaintiff from taking copies of and extracts from the said 
* register.” 


On June 4th, 1906, the respondent wrote to the Secretary of 
the Bank a letter, which referred to a verbal refusal by the latter 
on the rst of June, 1906, “ to allow me (the respondent) to take 
a list of shareholders with full addresses,” and closed with a re- 
quest to furnish him “a list of shareholders with their full 
addresses on paying for the same.? 


To that letter the Bank replied on June 7, 1906, that there 
did not appear to be any provision iu the Presidency Banks Act 
as to the right of a shareholder or other person to claim such a 
list, but that to enable the Directors to decide definitely of the 
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The Bank of requisitions the respondent should state “ for what purpose and 


Bombay. 

B Y. 

Bulemau 
Bom). 


under what authority” he required and claimed to be furnished 
with the list. i 


'To'the last letter the respondent replied оп the 16th day 
of June 1906 by threatening legal actiou to compel the „Bank to 
furnish the listor to give him inspection, anå he added that he 
was informed that the Bank had ‘ furnished such lists in other 
cases,” 


On June 21, 1906, the Bank replied that * such a list was 
supplied to a shareholder a few years ago on his satisfying the 
Board that the purpose for which he required ihe list was a 
legitimate one and in his Jena fide interest as a shareholder " and 
added “ the Directors will be pleased to comply with your re- 
quest if you will be good enough to similarly satisfy them that 
you require the list for use in your interest as a shareholder." 


. On July 5, 1906, the respondent wrote iu reply: “It is unfair 
“ to me to be asked to state why I require the inspection. There 
** have been gross irregularities in the management of the Bauk, 
“ in the election of the Directors, in the manner the Directors 
“act, and other matters, and you preclude me from communicat- 
“ ing with the shareholders or taking concerted action by with- 


“ holding the inspection." e 


* Please take notice that I have instructed Solicitors to 
* prepare papers to filea suit which will be done within three 
u days from this date unless the inspection is given to me before 
y P g 


“ then.” 


The issues settled were the following :— 


т. Whether the plaintiff had at the date of the filing of 
this suit any cause of action against the defendant Bank ? 


2. Whether the plaintiff required inspection for the protec- 
tion of his озуп interests or for апу other reasonable purpose ? 


3. Whether the plaintiff is entitled to the relief he seeks 
in prayeis A and B?” 


The respondent’s counsel did not lead any evidence but 
tendered the respondent for cross-exgmination, of which the 
{olfowing is material for the purpose of this report :— 
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“Т hold one share in the Bank. I puichased it last April. 
“Iam at present actively litigating a suitin which the Bank 
“is a formal party as assignor of Dwarkadas Dharamsey.” 


“ Are yoy on very hostile terms with a director ?” • 
Objected to. 
Witness at once answers :—No! 


* I had no litigation with Ahmedbhoy Habibhoy, but my 
* brothers had. They are still fighting. I have given reasons 
“ in correspondence for wanting inspection. I have also given 
* some reasons in the plaint. I have other reasons also. I 
“ began taking au interest in the affairs of. the Bank about six 
* monthsago, I bought the share as an investment with my 
* own monies. I complain of irregularities in the management 
“of the Bauk. І discovered them in April after I bought the 
* share. I bought the share on the 2th. It was transferred 
* to me on the 18th April. The irregularity is that the Bank has 
* aflvanced money to people beyond the limit fixed by the bye- 
“laws. The amount fixed by the bye-laws is 6 lacs. ‘They have 
* advanced more than 6 lacs to several persons, 272 :— 


* BANSILAL ABIRCHAND. 
| * BoMANjI DINSHAW FETIT Sons & Со. 
“ AHMEDBHAI HABIBBHOY. 


" f don't recollect any other names. They advanced Bauti- 
“ lal every month 6 lacs under a contract for 12 months, 2.6., 18 
“lacs for three months. I found this out by seeing Dansilal, 
'* Bomanji and Ahmedbhai going to the Bank. I got this inlor- 
“ mation through brokers. Thete are irregularities also in theelec- 
“ tion of the Board of Directors. The Directors have shares trans- 
* ferred to their nominees. They gct themselves elected and sit 
“оп the Board. All the Directors do the same when their term 
* comes to get themselves re-elected. І also complain that there 
“ are now 7 Directors whereas there ought to be 9, and I intended 
“ to bring in two respectable people." 

The case was heard by Scoff J. who found а {һе issues in 
the negative and on August 6, 1906, dismissed the suit. Fora 
report of the judgment see Suleman 5отут v. The Bank of 
Bombay.1 





1. (1907) I. L. К. 31 D. 819. 
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Against that decree the respondent appealed to the Appel- 
late Side of the High Court, and on January 22, 1907, the Court of 
Appeal reversed the decision of Scott J. and made а decree іп 
the follewing terms :— 


“ This Appellate Court doth reverse and set aside the said 

** decree dated the sixth day of August one thousand nine hundr- 
* ed and six and in lieu thereof doth declare that the appellant 
* aslong ashe is a shareholder of the ‘said Bank is entitled 
* at all reasonable times to inspect the register of shareholders 
* of the respondent Bank and to copy and take extracts from the 
* said register and this Appellate Court doth order that the 
“respondent Bank do give such inspection,and doallow the 
“ appellant as long as he isa shareholder ofthe said Bank to 
* take copies of and extracts’ from the said register aud this 
** Appellate Couit doth further order that the respondent Bank is 
* hereby restrained from preventing the appellant as long as he is 
* а shareholder of the said Bank from having access at all reason- 
“ able times to the said register of shareholders for the purpose of 
« inspection and perusal and from preventing the appellant 
* aslong as heisa shareholder of the said Bank from taking 
** copies of and extracts from the said register and this Appellate 
** Court doth lastly order that the respondent Bank do pay to the 
“ appellant his costs of the above mentioned suit and of this, 
' dppeal when taxed.” 


For a report of the judgment see Suleman Somgi v. The 
Bank of Bombay!. 

The appellant Bank, thereupon, appealed to His Majesty in 
Council. | 

Гете К. C., and Frank Russell К. C. referred to the Pre. 
sidency Banks Act (XI of 1876), Ss. т, 4, 7, 17, 22, 31, 37 and 68; 
and to the Indian Companies Act (X of 1866) S. 231; and also 
to the Indian Companies Act (VI of 1882) Ss. 55 and 256. The 
Presidency Banks have been expressly exempted from the appli- 
cation of the Indian Companies Act to-them. "The provisions 
relating to the inspection of the register of shareholders by a 
shareholder of a joint-stock Company registered under the 
Indian Companies Act are not applicable to this case, and under 


-the Presidency Banks Act of 1876 Ше Bank’s shareholders are 





1. (1907) 1. L. B. 31 B 319 
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not entitled to inspect the Bank’s register of shareholders, or to 
copy or take extracts therefrom. The respondent must establish 
his right, if any, at common law. Subject to the provisions of 
the Presidency Banks Act a shareholder possesses and ergoys all 
tights, powers and immunities incident by law to a Corporation 
aggregate— the Presidency Banks Act (XI of 1876) 8.4. The 


The Bank of 
Bombay. 
Ye, 
Suleman 
боші. 


Common Law principle on which inspection is given is that the , 


application must be a Jona fide application referring to a definite 
subject affecting the right of the shareholder or member of a Cor- 
poration, The evidence shows that the respondent had three 
grievances, namely, irregularities in the management of the Bank, 
in the election of its Directors, and in the advancing of large sums 
of money to its Directors. There is no single case of grievance, 
which affects individual right. There is no reference to some 
defined, distinct dispute, as to which it appears that it might be 
to the advantage of the respondent to see the register of share- 
holdefs of the Bank. In such a case he is not entitled to such in- 
spection: Jn re Burton and the Sadlers Company; King у. The 
Merchant Totlors Company? ; King v. The Wilts and Berk Canal 
Navigation? ; aud Taylor on Evidence (1906 ed.) Vol. тт, p. 1088, 
para 1495. 

The decree appealed from is wrong in any event because it 
4s not confined to the actual occasion in question and the facts 
before the Court, but gives to the respondent at all times here- 
after, while a shareholder, the right to inspect and take copies, 
without regard to any circumstances which may hereafter arise, in 
which a refusal bv.the Bank would or might be expedient апа 
proper. 

De Gruyther, К. C, and S. A. Kyfin—The history of 
the Presidency Banks Act goes back as far as 1823. There 
was first the Charter of the Bank of Bengal dated 29th May, 
1823, which was rescinded and cancelled by The Bank of Bengal 
Act (VI of 1839). The latter Act was repealed by the Bank of 
Bengal Act (IV of 1862). Lastly there was The Presidency Banks 
Act (XI of 1876) Act VI of 1839, 55. 11 and r3 make provision 
for an aunual general meeting of the proprietors of the Bank to 
elect by their votes two directors out of six in place of those 





1. (1861) BIL J.N. 8. Q.eD. 62, 2. (1891) 2 B. and Ad, 115 
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bound to retire in rotation every year. Act XI of 1876, S. 24, pro- 
vides that the directors of the Bank shall be selected by vote at a 
general or special meeting. "The respondent desired inspection 
of the register of shareholders to enable him to communicate with 
other shareholders in order to obtain their assent to, certain 
porposed resolutions for the removal of some of the directors, , 


. Which he intended to bring before a general meeting of the share- 


holders. 'Thatis a specific question in which the respondent is 
bona fide interested. It is submitted that the Court of Appeal 
was right and its decree should be confirmed. 


Up to 1866 the Bank of Bombay did not exist, but in 1867 it 
was incorporated and registered under the Indian Companies Act 
166 and then the Presidency Banks Act was passed. It is sub- 
mitted that the latter Act does not deprive the respondent of the 
statutory right of inspection conferred by the Indian Companies 
Act. ° 


The Bank is an ordinary banking company and the right 
must depend upon the nature of the book the respondent wants 
to examine. He wants to examine the register of shareholders. 
Inspection of that book does not interfere with the ordinary busi- ` 
ness of the Company. 


[Lord Macnaghten : The inspection was not refused.] 


Mr. De Gruyther : Tt is alleged in the plaint that the inspec- 
tion was refused. 


{Lord Atkinson : There is no evidence to show that.] 


[Lord Macnaghien: You have never been refused inspec-. 
tion. ] 

De Gruyther: Every shareholder has an absolute right 
to inspect the register of shareholders without stating any reason. 
The respondent in the circumstances of this case and as of right 
was and is entitled to the inspection claimed by him of the re- 
gister of shareholders of the Bank, Reference was made to the 
Presidency Bank Act (XI of 1876) S. 31: and Mutter v. Eastern 
and Midland Railway Company! ; and to American Cases, namely 
In re Steinway? and State of Washington v. Pacific Brewing and 








1. (1888) 38 Ch. D. 22, at pp. 105 and 106. 
2. Тһе Lawyers’ Repoits annctated. Pook 45, рр. 461 to 475, and 159 N Y. 250. 
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Halting Company,* referred by the Court of Appeal in its judg- 
ment, were relied upon. 


J. Levett, К.С. replied. : 
Their Lordships’ judgment was delivered Ly 


Lofd Atkinson.—This is an appeal from 4 decree, dated the 
2and January 1907, pronounced by the High Court of Judicature 
at Bombay (sitting in appeal from its Original Civil Jurisdiction), 
by which a decree, dated the 6th August 1906, of the High Court 
(sitting in its Ordinary Original Civil Jurisdiction) was reversed 
and set aside. By this latter decree the respondent’s action was 
dismissed with costs. 

The respondent is a holder of one share in the appellant Com- 
pany, the Bank of Bombay, one ofthe Banks incorporated in 1876 
by the Indian Statute of that year entitled the Presidency Banks 
Act, 1876. 

e It was suggested that the respondent purchased this share for 
the purpose of causing annoyance to the Bank owing to the fact 
that some other litigation to which he wasa party had been 
instituted against the Bank and was still pending. 'There was 
no satisfactory evidence given to sustain this allegation. 


From the correspondence which took place between the respond- 
ent and the Bank before the institution of this suit, it is, in the 
opinion of their Lordships, perfectly plain that the respondent 
claimed aright to inspect the register of shareholders of the 
Bank, and to be supplied with a list of such shareholders, as 
absolute and unqualified as is that conferred on the shareholders 
of joint stock companies in this country by S. 32 of the Companies 
Act, 1862, or in India by 5. зг of the Indian Companies Act, 1866, 
and S. 55 of the Indian Companies Act, 1882. 

It must be taken that the appellants refused to recognize this 
absolute and unqualified right, or to comply with the claim 
based upon it, but in their letter of "the 21st June 1906, which 
conveyed this refusal, they informed the respondent that they 
would be pleased to furnish him with the list he asked for if he 
would satisfy them that he required it for use in his own interests 
as а shareholder. It is, therefore,-clear that, before action brought, 
the qualified and restricted right to inspect and take extracts from 





a 
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the register contended for in argument on behalf of the respondent 
was never asserted, nor any limited demand based upon it ever 
made er refused. ` 


In {һе statement of claim the respondent, for the first time, 
endeavoured explicitly to base his right and title to inspect, copy, 
and take extracts from, the register on some definite matters in 
which he himself was interested. He alleges therein that he had 
observed irregularities in the management of the Bank, in the 
election of its Board of Directors, in the advancing of large sums 
of money to its Directors, and in other matters, and that he desired 
an inspection of the register to enable him to communicate with 
the other shareholders and, if possible, obtain their assent to 
certain resolutions for the better management of the affairs of the 
Bank and the removal of some of the Directors, which he intended 
to propose at the general meeting of the shareholders to take place 
on the gth August 1906. But though this is the purpose for which, 
and the occasion on which, he claimed the right to inspect, copy, 
and take extracts from the register, the decree of the Court of ap- 
peal contains no restriction whatever. It is couched in the widest 
terms. It ignores both the occasion and the purpose, and declares 
expressly that the respondent, as long as he is a shareholder of 
the Bank, is entitled at all reasonable times to inspect the register 
of shareholders of the Bank, and to copy and take extracts from, 
the said register, and it then proceeds to order that the Bank do 
give such inspection, and do allow the respondent, as long as he is 
a shareholder of the Bank, to take copies of and extracts from the 
register, and then restrains the Bank from preventing the res- 
pondent, as long as he is a shareholder of the Bank, from having 
access at all reasonable times to the register for the purpose of 
inspection and perusal, and from preventing the respondent, as 
long as he is a shareholder of the Bank from taking copies of and 
extracts from the register. 


This suit isin truth in its nature, though not in its form, 
somewhat of the character of an application fora writ of man- 
damus, and the principles regulating the issue of that prerogative 
writ should, their Lordships think, apply to-a great extent to the 
granting of the relief prayed forin such a suit as this. One of 
these principles is this, that the writ will not be allowed to issue 
unless the applicant shows clearly that he has the specific legal 


` f 
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right to enforce which he asks for the interference of the Court, 
that.be has claimed to exercise that right and none other, and 
that his claim has been refused. Nothing less, therefore, than the 
absolute right claimed by the respondent in the corresbondence 
above referred to could justify the decree appealed fiom in its 
present wide and unrestricted form. Now by S. 231 of the above- 
mentioned Indian Act of 1865 and 5. 256 of the above-mentioned 
Act of 1882, the appellant Bank is expressly exempted from the 
operation of each of those statutes. 

"There is no statute conferring on the members of this corpora- 
tion a right to inspect, copy, or take extracts from, the register 
of its shareholders or апу other document belongiug to it. The 
only right the respondent can have, therefore, against the Bank 
in reference to such matters, is that which at common law be- 
longs to every member of a corporation. ‘Their Lordships have 
been geferred to several authorities 1 in which the nature, ex- 
teft, and measure of this right is explained and defined. The 
learned Judges in the Bombay Courtof appeal have referred to 
others. The result of the authorities is summed up, in their 
Lordship's view correctly, in “ Taylor on Evidence,” Vol. 2, раг. 
1495 (roth edition, 1906) in the words following :— 


“On the application of a member, the King’s Bench Divi- 
*sion will, in general, grant a rule for a Jwmz/ed inspection of «he 
documents of the corporation, ifit be shown that such inspec- 
tion is requisite with reference either to an action then instituted 
or at least to some specific dispute or question pending in which 
the applicant is interested ; but, even in this case, the inspection 
will be granted to such an extent only as may be necessary for 
the paiticular occasion. The rule was formerly sometimes laid 
down more broadly, and the language ascribed to the Court inone 
or two cases might almost lead to the inference that members ofa 
corporation have an absolute right, whendver they think fit, to 
inspect all papers belonging to the aggregate body. But any 
such doctrine is now exploded ; and the privilege of inspection is 
now confined to cases where the member of the corporation has in 
view some definite right or object of his own, and to those docu- 
ments which would tend to illustrate such right or object.” 





-1,- Rea-t.-Wills and Borky Canal Coinpañy, (1835) 8 A. & E, 477 ; Reg. v. Lewi- 
ham Union[ 1897] 1 Q. В. 498., o - : . 
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The strictness with which these limitations on the general 
and unqualified right of inspection are insisted, on may be aptly 
illustrated by the case of Rex v. Merchant Tailor? Co. In 
that cage certain members of a corporation claimed,the right to 
inspect all the documents belonging to that body on the grounds 
(т) that they had heard and believed the revenues of the corpora- 
tion were misapplied through the malpractices of those who 
managed the corporation’s affairs ; (2) that the fines for admitting 
freemen and liverymen to the corporation bad been unnecessarily 
and improperly raised; (3) that lavish expenditure had taken 
place (in some instances to the applicant’s own knowledge) with- 
out the consent of the majority of the members of the corporation, 
(4) that clerk of the corporation had, as the applicants had heard 
and believed, recently misappropriated funds of the company to a 
large amount, but no accounts or information had been laid be- 
fore the freemen or liverymen by which they could have ascertained 
the amount of the defaleations; and that they (the applicasts) 
could not ascertain, unless they were allowed to look at the docu- 
ments mentioned, whether the corporate funds had been properly 
applied and accounted for or not. 


Every member of the corporation in this case obviously had 
an interest in each of the matters mentioned, but none of the 
applicants had iu any of them any special interest different" 
from that оғ һіѕ fellow members, nor had they any definite 
purpose, or object, in obtaining the inspection asked for other 
than (in the words of Zr#tledale J.) to see ‘‘if by possibility the 
company’s affairs may be better administered than they think 
they are at present.” And the writ of mandamus was accord- 
ingly refused in this case. 


At the trial no witness other than the respondent was produc- 
ed, and he was only tendered for cross-examination. Не stated 
that he had heard through brokers that the Bank had advanced 
six lacsof rupees to three persons whom he named ; that at 
elections the directors transferred shares to nominees who voted 
for them (a practice not in itself illegal); that there were now 
only seven directors, instead of the maximum nine, that he 
intended to bring in two respectable people, and that he had in 


К 1. (1831) Ż B Sad MB. 77 00500 = 
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the correspondence given his reasons for asking zssfecízon. It 
isclear оп this evidence that the respondent had no special 
interest in any of the matters he complained of, ог any interest 
other than, оҳ different from, that of each member of the eorpora- 
tion, and that he had no definite right or object of his own to 
aid or serve in asking for inspection of the register, or right or 
object which the register would illustrate; but that, on the con- 
trary, his object was similar to that of the applicants in Rex v. 
The Merchant Tailors Co.? namely, to obtain the inspection in 
order to communicate with the shareholders with the view of 
securing their help in bringing about an improvement in the 
administration of the corporation’s affairs. 


Their Lordships think that, on this point, the case is covered 
by the authority of Rex. v. The Merchant Tailors’ Со.) that the 
respondent is not in law entitled to the extended right to which 
the decree declares him to be entitled, that the limited and quali- 
fied right contended for at the trial was never put forward, or 
insisted on, before action brought, or any claim based upon it 
ever refused, and they are, therefore, of opinion that the decree 
appealed from is erroneous and shonld be reversed with costs, 
and the Judgment and Order of Mr. Justice Scoff restored. They 
will humbly advise His Majesty accordingly. The respondent 
must pay the costs of this appeal. 


—— — 


IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 
[ON APPEAL FROM THE CALCUTTA HIGH Count :] 


Present :—Lord Macnaghten, Lord James of Hereford, Lord 
Atkinson, Sir Andrew Scoble and Sir Arthur Wilson. 


Debendra Nath Dutt oe Appellant.* 
v. 
The Administrator General of Bengal 
and others .. Respondents. 


Administration— Administration bond — Administrator, fraud of—Sureties neither 
parties to wor oogmzant of fraud — Mwappropriation Discovery of fraud— Cancella- 
Lion and fresh grant оу letlars of administration—Aasignmont of bond to new administra- 
tor—Sureties, liability of. 
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Debendra The appellant was опе of two sureties in а bond conditioned for the dae adminis- 
Nath Dutt tration by Cowie of tho estate of Craster, who died in England in August 1898 leaving 
у. а will which was duly proved there in the following month of October. Part of the 


Administrator deceasefi's estate consisted of shares in the Bank of Bengal and other Indian assets. On 
General, Joly 29th? 1902, Cowie obtained an order for the grant of letters of endministration to 
Bengal. himself asattorney for а fictitious person represented by him to be the oyly son and 

sole next-of kin of the deceased, who had, as he pretended, died intestate, The letters 
of administration were issued on the 15th of Augast 1902, on the production of a bond 
in the usual form executed by Oowie and two'swetics, who received a small paymen- 
for their services, but were not thomselver parties to the fraud or cognizant of 16. Ву 
those means Cowie obtained possession of the Bank shares, sold them in the market, and 
converted the proceeds to his own use, The fraud was subsequently discovered. The 
grant of ndmiuistratiou in his favour was cancelled and in May 1904 letters of ad- 
ministration with a copy of the will annexed were granted to the Administrator-Gene" 
ral of Bengal. The bond of the 15th August 1902 was then assigned to the adminis- 
"rator-General and he brought the present sut against Cowie aud Cowie's 
вогесіев, 


Held, that so long as the letters of administration granted to Cowie remained un- 
revoked, Cowie, though а rogue and imposter, was to allintents and purposes gdminis- 
trator and for his acta and defaults as administrator the appellant aud his co-mftety 
became and must remain responsible ; and that the decree under appeal confirming a 
decree of the first Court the result of which so far as regards the sureties, was that they 
were ordered to pay to the administrator a sum equal to the amount of the proceeds of 
the Bank shares misappropriated by Cowie together with interest and coste, was per- 
fectly right. 


Appeal from a decree of the Calcutta High Court, in its 
Appellate Jurisdiction affirming a decree! of the same High 
Court, in its Ordiuary Original Civil Jurisdiction. 


The question raised on the appeal was whether on the mal- 
versation of the estate of a deceased person by the administrator 
appointed by the Court, the Arma facte liability of sureties under 
an administration bond given to the Court fails to arise or attach, 
because the administrator not only committed the acts of malver- 
sation in question, but also obtained the grant of the letters of 
administration to him by means of such a course of fraud that the 
letters were liable to be and were afterwards avoided. 


In August, 1895, one Edmund Craster Craster (hereinafter 
called the deceased) died in England, leaving in addition to 
property in England assets of considerable value in India. "The 





= 1. Debordra Nath Ditt and Danke Behary  Bansrjea v. Administrator. Genorul 
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bulk of these assets consisted of 863 shares in the Bank of Bengal, 
The deceased left a will of which probate was granted in Eng- 
land on October 27, 1898, to Thomas Henry Craster and Robert 
Conway Dobbs. He left three sons and two daughters but” none 
of such sons wete named Henry Craster Craster as was subse- 
quently falsely represented as hereinafter mentioned. 


On July 29, 1902, one Ernest Hardwicke Cowie, who was 
then a member of the firm of Sanderson and Co., the solicitors 
of the Government of India, in Calcutta, presented a peti- 
tion to the High Court, for the grant to himself of letters 
of administration of the estate of the deceased asthe consti- 
tuted attorney of an alleged person Henry Craster Craster, 
and in such petition falsely stated that the deceased had 
died intestate and had left the said Henry Craster Craster, his 
only son and next-of-kin him surviving. The petition was sup- 
porteé by a false declaration by Earuest Hardwicke Cowie and 
also by a false affidavit by him, and he hac annexed thereto an 
alleged power of attorney whereby the said alleged Henry Craster 
Craster purported to empower Ernest Hardwicke Cowie to make 
the application. ‘There was no such person as Heury Craster 
Craster and the power of attorney was a forgery. 


* Upon the presentation of the petition an Order of the Cogrt 
was made in due course for the grant of letters of administration 
of the estate of the deceased to Ernest Hardwicke Cowie for the 
use and benefit of the said Henry Craster Craster, who then pro- 
cured, as required by the Indian Succession Act and the practice 
of the Court, two sureties, namely, the appellant, Deb:ndra Nath 
Dutt, and one Banku Behary Bannerjee, to enter with him into a 
joint and several bond dated the тїї day of August, 1902, and 
conditioned as follows in a penalty of Rs. 1,31,922-4-0 :— 


THE condition of the above written obligation is such, 
that if the above bounden Ernest Hardwicke Cowie, the adminis- 
tator of the property and credits of Edmund Craster Craster 
deceased, do make or cause to be made a full and true inventory 
of all the estate ofthe said deceased, which has or shall come 
to the hands, possession, or knowledge of him the said Ernest 
Hardwicke Cowie or into "the hands or possession of any other 


Debendra 
Nath Dutt 
Ve 
Administra- 
tor-General, 
Bengal. 


Debendra 


Nath Dutt 
Administra- 


tor-General, 
Bengal. 
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person or persons for him, and the sameso made do exhibit or 
cause to be exhibited into the Registry of the said High Court, 
at or before the fifteenth day of February next ensuing, or within 
such farther time as the Court may from time to time appoint : 
And the same estate, and all other the estate of the said deceased 
at the time of his Heath, which, at any time after, shall *соте to 
the hands or possession of the said Ernest Hardwicke Cowie, or 
or any other person or persons for him do administer according 
tolaw: And further do make, or cause to be made, a true and 
just account of his said administration at or before the fifteenth 
day of August which will be in the year of our Lord one thousand 
nine hundred and three, or within such further time as the Court 
may from time to time appoint: Andallthe rest and residue of 
the said estate which shall be found remaining upon the said ad- 
ministration account, the same being first examined and allowed 
of by the said High Court of Judicature, shall deliver and pay 
unto such person or persons respectively as shall be lawfully en- 
titled to such residue: And if it shall hereafter appear that any 
last will and testament was made by the said deceased, and the 
executor or executors therein named do exhibit the same into the 
said Court, making request to have it allowed and approved 
accordingly and if the above bounden Ernest Hardwicke Cowie 
being thereunto required, do render and deliver the letters of, 
adfuinistration to him granted (approbation of such testament 
being first had and made) in the said Court, then this obligation 


` to be void and of no effect, else to remain in full force and virtue. 


On the record there was another copy of the bond without 
the word “ and ” put in italics above. 


The sureties appeared to have each received a bonus, in the 
case of one Rs. 300, and in the other case Rs. 200, for executing 
the bond. Upon the execution and delivery to the Court of the 
bond, the grant of the letters of administration was issued to 
Ernest Hardwicke Cowie, who shortly afterwards sold the whole 
of the 865 bank shares for an aggregate sum of Rs. 1,05,595, or 
thereabouts, and misappropriated and converted to his own tse 
the proceeds of such sale. i 


Towards the end of the year 1903 qud the beginning of the 
year 1904 discovery was gradually made of the fraud that had 
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been perpetrated by Ernest Hardwicke Cowie. On April 28, 
1904, the grant to,Ernest Hardwicke Cowie was annulled, and on 
May 10, 1904, fresh letters of administration were granted, to the 
respondent, the Administrator-General of Bengal, with a copy 
annexed of the will of the deceased. On May 26, tgo4, an order 
of the Court was made that the bond of the rsth of August, 1902, 
should be assigned tothe Administrator-General of Bengal, and 
the same was duly assigned to him by a deed dated the roth day 
of June, 1904. 

On June 21, 1904, the Administrator-General of Bengal filed 
his plaint in the present suit in the High Court of Judicature at 
Fort William in Bengal against Ernest Hardwicke Cowie and 
the two sureties, the appellant Debendra Nath Dutt and Banku 
Behary Bannerjee, and thereby sought to recover from Ernest 
Hardwicke Cowie a balance or sum of Rs. 1,39,901-13-0, as shown 
by ап account thereto annexed, which balance or sum mainly 
arose from a sum of Rs. 1 ,07,260-0-0 estimated as the then 
market value of the 86} bank shares, and from a further sum in 
respect of the dividends thereon, but also included a certain cash 
balance not collected by Ernest Hardwicke Cowie. The plaintiff- 
respondent also sought to recover from the appellant and Banku 
Behary Bannerjee the full amount ofthe penalty named in the 
Above mentioned bond, namely the sum of Rs. 1,31,922-4-0. 

The first defendant Ernest Hardwicke Cowie did not appear 
in the suit, and the main defence of the two surety defendants 
was that the grant of the letters of administration to Ernest 
Hatdwicke Cowie having been obtained by misrepresentation and 
fraud and therefore being void, the bond was likewise void and 
unenforceable, both as itself induced and obtained by fraud, and 
also as entered into under a mutual mistake as to the circumstan- 
ces and the subject matter of the contiact, and also as founded on 
a iuisrepresentation made to the surety-defendants by the 
Court, namely that Henry Craster Craster really existed and was 
the only son and next-of-kin of the deceased and that the facts 
have been well proved to the Court. 

Те suit was heard before Sale J., and on Match 29, 1905, 
the Court made a decree whereby Ernest Hardwicke Cowie was 
ordered to pay to the plaintiff-respondent the sum of Rs. 25,100, 
with interest thereon at the sate of 6 per cent. per annum, amd ali 


*4 | 
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the defendants were ordered to pay to the plaintiff-respondent 
the sum of Rs. 1,07,159-7-7, with interest thereon at the rate 
aforesaid from the date thereof until realisation. The first 
amount represented a sum in the hands of Emes{ Hardwicke 
Cowie for which he was clearly liable to the estate of the deceased, 
but as regards which the Court held that there was not sufficient 
evidence against the sureties to make them liable. The second 
amount, for which all the defendants were found liable, was 
arrived at by debiting them with amounts actually realised by 
the sale of the bank shares, and with certain dividends thereon 
after making certain proper deductions or allowances. For the 
judgment of Sale J. see Debendra Nath Dutt and Banku Behary 
Bannerjee v. Administrator General of Bengal.* 

Appeals were filed against that decree both by the appel- 
lant and Banku Behary Bannerjee. On the first of those appeals 
objections were lodged by the plaintiff-respondent to the judg- 
ment of Mr. Justice Sale so far as it disallowed the sum of 
Rs. 25,100, or thereabouts against the appellant and Banku 
Behary Bannerjee. The appeals and the cross-objecticns were 
heard before a Court consisting of the Chief Justice Sir F. W. 
Maclean and Justices Harrington, Stephen, Mitra and Getdt. ‘The 
majority of the Court, namely Maclean, C.J., and Майа and 
Gerdt, JJ., were of opinion that the appeals should be dismissed, 
and the minority, namely Harrington and Stephen, JJ., dissented 
and werein favour of allowing the appeals. Inthe result on 
March 23, 1906, a decree was made dismissing the appeal 
and disallowing the objections. The judgments of the learned 
judges are reported in Debendra Nath Dutt and Banku Bekary 
Bannerjee v. Admtintstrator-General of Bengal. 

Against that decree the appellant, Debendra Nath Dutt, 
appealed to His Majesty in Council. 

Lord Robert Cecil, K.C., and Boydell Houghton for appellant. 

Simson, К. C., and С. H. Sargant for respondent. 

Lord Robert Cecil, K.C., and Mr. Boydell Houghton:—The 
decased left a will, of which probate had been obtained by two 
of the executors. Consequently the adminstratior granted to 
Cowie was in itself a nullity and the grant of letters of administra- 
tion to Cowie was wholly void—Zi/ss v. E//1s?. The letters of 

1. (1906) II, R. 83 O. 718, К 2. (1905) 1 Ch. 618, 
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administration being void the bond was also void; the appointment 
of Cowie was void, and he was not the administrator of the estate 
of the deceased. ‘The sureties are not liable, where the adminis- 
trator had never been duly appointed :—Holland v. Lea’, "The 
appellant is not estopped by the recitals of the bond from show- 
ting thaf Cowie's appointment was void. Whert the appointment 
is not complete, the sureties are not responsible in respect of 
moneys collected without legal authoity—Kepp v. Wiggeit.? 
Here Cowie, whose appointment was wholly void, had no authority 
to call in the estate of the deceased, and the appellant is not res- 
ponsible for any money so collected by Cowie. 


The bond states upon its face that Cowie is the administra- 
tor of the property and effects of the deceased and was entered 
into upon the basis that Cowie was, as the appellant and the 
obligee of the bond believed, the adrainistrator to the estate of the 
deceased whereas the letters of adminisuation granted to him 
were in fact void. Both the appellant and the obligee of the 
bond were under a mistake as to a matte: of fact essential to the 
bond. ‘The bond is, therefore, void—Indian Contract Act (IX of 
1872) S. 20. ‘The bond is also void owing to its having been en- 
tered into by the Court and the sureties undera mutual mistake 
of fact, viz :—the authority of Cowie as attorney of the next-of- 
fin to apply for and receive a grant of lettersof administration asa 
person so authorised by the next of-kin and ia fact administrator, 
and did not warrant due administration by a person not so autho- 
rised. The Court by granting letters of administration to Cowie 
represented to the sureties that he was the duly authorised attor- 
ney of the next-of-kin of the deceased and the person entitled to 
have such letters of administration granted to him and was the 
administrator. ' The appellant relied upon such representation 
and entered into the bond on that basis. Such representation 
was contrary to fact. and the appellant is not liable under a bond 
entered into on that basis. 


Simson, K. C., and С. H. Sargant 1eferred to Ss. 20 and 21 
of the Itidian Contract Act and contended that the subject-matter 
of the transaction in connection with the bond was in fact the 


—— 
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due administration of the estate of the deceased by Cowie. Ad- 
ministration has in fact taken place in this case. Notwithstanding 


Administrator that Jetters of administration ultimately proved void ab initio, 


General, 
Bengal. 


the fact of an administration having taken place is not destroyed, 
nor is every transaction that has taken place by virtue of such 
letters necessarily" avoided, particularly in view of 5. 242 of the 
Indian Succession Act (X of 1865). The liability of the sureties 
did not depend upon the validity or invalidity ofthe grant to 
Cowie. ‘The sureties made themselves responsible for the due 
administration by Cowie of the estate of the deceased. He did 
act under the grant, and the validity or invalidity of the grant 
cannot affect their liability. It is contended by the other side 
that the execution of the bond by the sureties was induced by 
misrepresentation of the Court in the grant of letters of adminis- 
tration. But asa matter of fact the issue of such grant was 
necessarily subject to and contingenton the execution of the 
bond and subsequent thereto—Indian Succession Act (X of*r865), 
5. 256. The Court in requiring a bond from the administrator 
and his sureties contemplates not only the effect of mal-adminis- 
tration, but also the chances of the grant being subsequently de- 
clared either void or voidable. Itis submitted that neither the 
invalidity of the grant nor the mistake of the Court in accepting 
the bond is sufficient to discharge the sureties. The language 
ofthe last clause of the bond expressly contemplates an event} 
namely, the discovery ofa willof the deceased, which would 
necessarily make the letters of administration void, and provides 
in that event for additional and not substitutional obligations on 
the sureties. 'The event, which was contemplated, did actually 
happen. Solong asthe grant is not revoked it is a good grant. 
The bond was given as sureties for de facto administrator and 
the sureties are liable for the due administration by him. Cowie 
broke the condition of the bond by failing to administer the es- 
tate of the deceased according to law and thereby caused а loss 
to the estate. The sureties are liable for such a 1055. 


It is contended by the other side that the bond is void owing 
to its having been entered into by the Court and the, sureties 
under a mutual mistake, vtz., the authority of Cowie as attorney 
of the next-of-kin to apply for snd receivea giant. But a 





* 1 (1888) 17 W R. 189. 
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misstatement in the recital of an administration bond does not Dubendra. 

release the sureties—Lester v. Gooch.* Каш DU 
In Kepp v. Wiggeit!, relied upon by the other side, the Collec- ГРКЕ 

tor was acting outside his office. But here that is not the Case as General, 

already pointed out. Miri 
Lord Robert Cecil, K.C., in reply:—The whole point is 

whether it is a guarantee for бола fide acts of Cowie as adminis- 

trator or for any acts of his whether he was administrator or not. 

Ifthe guarantee was that he would discharge his duty as ad- 

ministrator, the question arises whether he was administrator. 

The grant of letters of administration to Cowie being void a) 

271010, he was mot administrator at any time. That being so, 

there was no guarantee. 


Lester v. Gooch? does not apply here. That case refers to a 
mis-recital. But here the case is not that of mis-recital. Cowie 
was, in fact, not the attorney of the next-of-kin. 


* Reference was made to Ss. 234 aud 262 of the Indian Suc- 
cession Act (X of 1865). 


The judgment of their Lordships was delivered by 


Lord Macnaghien—This is an appeal from the High 
Court of Judicature at Fort William in Bengal. 


The appellant, Debendra Nath Dutt, was one of two sure- 
"ties ina bond conditioned for the due administration by Ernest 
Hardwicke Cowie, a solicitor in Calcutta, of the estate of a re- 
tired Indian civil servant named Craster. Mr. Craster died in 
England in August 1898, leaving a will which was duly proved 
here in the following month of October. Part of the deceased’s 
estate consisted of shares in the Bank of Beugal and other Indian 
assets. The Indian assets escaped the notice of the executors 
and remained unclaimed and outstanding. On the 29th of July, 
1902, Cowie, who is stated in the printed cases to have been one 
of the solicitors to the Government, and who certainly was then 
in good credit, obtained an order for the grant of letters of ad- 
ministration to himself as attorney fora fictitious person repre- 
sented by him to be the only son and sole next-of-kin of the 
deceased, who had, ds he pretended, died intestate. The letters 
of administration were issued on the 15th of August 1902, on the 


—— f э 
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‘Debendra production of a bond in the usual form executed by Cowie and 
Nath Datt the two sureties, who received a small payment for their services, 
Administrator but were not themselves parties tothe fraud or cognizant of it. 
өң, By еза means Cowie obtained possession of the bank shares, 
sold them in the market, and converted the proceeds to his own 
use. The fraud Was not discovered till the end of 1903 or the 
beginning of 1904. Cowie then absconded. He was apprehended, 
tried, and convicted. The grant of administration in his favour 
was cancelled, and in May 1904 letters of administration with a 
copy of the will annexed were granted to the Administrator- 
General of Bengal. The bond of the 15th of August 1с02 was 
then assigned to the Administrator-General, and he brought this 
suit against Cowieand Cowie’s sureties. Cowie made no defence. 
The suit was heard by Sale J. That learned Judge pronounced 
a decree in favour of the Administrator-General, the result of 
which, so far as regards the sureties, was that they were ordered 
to рау to the Administrator asum equal to the amount Of the 
proceeds of the bank shares misappropriated by Cowie together 
with interest and costs. Both the sureties appealed to the High 
Court. But that Court in its appellate jurisdiction by a majo- 
rity affirmed the order of Sale J. and dismissed the appeal with 
costs, 
„ The case of the appellant Dutt, who alone has appealed toe 
His Majesty, as presented to this Board, was that the letters of 
administration granted to Cowie, having been annulled by the 
Courton the ground of fraud, must be regarded as а mere 
nullity from the beginning; that Cowie, therefore, never was 
administrator and that the bond, so faras the sureties were con- 
cerned was void and of no effect; for the sureties undertook 
to beresponsible for a real administrator, not for a person 
assuming to act iu a capacity which he never possessed and which 
the Court could not have conferred upon him. The case was 
argued very ably by the learned Couusel for the appellant who 
said everything that could be said on his behalf. But there is 
really no substance in the appellant’s contention. So long as 
the letters of administration granted to Cowie remained un- 
revoked, Cowie although a rogue and an impostor, was to all 
intents and purposes administrator. Не, and he alone, repre- 
* sented the deceased in India. His receipts were valid discharges 
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for all moneys received by him as administrator. As admini- 
stratorhe collected the assets belonging tothe deceased in 
India, dhd he misappropriated fhe assets which he so collected. 
For his acts, and defaults as administrator the appellant and 
his co-surety became and must remain responsible. 


Their Lordships are, therefore, of opinion that Maclean C. J. 
and the learned Judges who concurred with him were perfectly 
right, and they will humbly advise His Majesty that the appeal 
must be dismissed, 


The appellant will pay the costs of the appeal. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arnold White, Kz, Chief Justice, and Mr. 
Justice Boddam. 


„ €. R. Srinivasa Chariar "T .. Plaintiff* 
2. (Appellant). 

The Municipal Council, Kumbakonam .. Defendant o 
(Respondent). 


Madras Aots—District Municipalities Act, 58. 95 aad SS— Registration Court— 
Obliteration of number on one amle ard painting itan another—Illegal oolleotion of toll Srinivasa 


—HMunicipality, not liable. Ohariar 
у, 


Removing the registration number from one axle and affixing it on another if not Kumbakonam 
an offence within the meaning of Ss. 85 and 88 of the District Municipalities Act, unless Municipal 
16 be that such affixing 16 contrary to any bye-law of the Municipality or a direction Council. 
given by the Municipality under 8. 85. Where the number was so removed from one axle 
and affixed to another axle of a cart by the owner, the Municipality is not hablo in 
respect of tolls illegally collected by the toll contractor, but is only liable in respect of 
any license fee collected by itself. 


Appeal under S. 15 of the Letters Patent from the judgment 
of Mr. Justice Benson in C. R. P. No. 17 of 1907 presented against 
the decree of the Court of the District Munsif of Kumbakonam in 
S. C. S . No. 2001 of 1906. 


A. S. Cowdell and S. Krishnamachartar for appellant. 
The Advocate General (P.S. Stvaswamt Atyar) for respondent. 


The Court delivered the following 
JUDGMENT:—In dismissing the revision petition the 


—__—@ 


* TJ, P. A No. 59 of 1907. 27th March 1908. ° 
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Srinvasa learned judge, who heard the petition states that in course of 
NES repairs to the cart the number was obliterated.. А 


айна If this had been so, we should have agreed with the learned 
oa judge that the plaintiff had failed to keep affixed to*his cart with- 
in the meaning of S. 88 of Act IV of 1884 the registration num- 

ber required by S. 85 of the Act. 

But there is no evidence that the number had become obli- 
terated. According to the facts as stated by the Advocate- 
General on behalf of the Municipality the plaintiff removed the 
portion of the axle on which the registration number had been 
painted from the damaged wheel and affixed it to the repaired 
axle. Weareofopinion that when the registration number has 
been affixed in this manner the cart bears the registration number 
for the purposes of S. 85 ani the registration number is kept 
affixed for the purposes of S. 88 unless such affixing is contrary 
to any bye-law o^ the Municipality ог a direction given by the 
Municipality under S. 85. 

? The Advocate-General has been unable to call our attention 
to any such direction or bye-law. 

It seems to us, however, that as regards the tolls paid the 
judgmentofthe Munsif must be upheld for the reasons stated 
by, him ; so £ar as the tolls paid by the plaintiff are concerned the 
Municipality is not liable. 

As regards the license fee, the Advocate-General has very 
properly conceded that the Municipality are not entitled to charge 
this fee twice over. 

There is some evidence that the Municipality resolved to 
return this fee if the plaintiff applied for it, but there is no evi» 
dence that the plaintiff received any notice to this effect or that 
the Municipality tendered the amount to the plaintiff. In his 
judgment, the Munsif says: “ The Municipality now offer to repay 
the plaintiff the license fee alone.” 

We think the plaintiff is entitled to a decree against the 
Municipality for the amount of the 2nd license fee and we give 


him a decree for this. 
The parties will pay and receive proportionate costs of the 
* petition and of this appeal. ы, po 
O KA 
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IN THE JUDICIAL COMMITTEE OF THE Atar Singh 
: PRIVY COUNCIL. v. 
[ON APPEAL FROM THE CHIEF COURT OF THE PUNJAB.] . Thakar Singh. 


Present *—Ї,ота Robertson, Lord Atkinson, Lord Collins, 
Sir Andgew Scoble and Sir Arthur Wilson. 


Atar Singh and others ae .. Appellants.* 
v. 
Thakar Singh oe s .. Respondent. 


Tlinds Lavo— HEcidence —Deed of sale of lands, smt to set aside—Ancestral lands— 
Onus— Proof — Conjectures. 


The plaintiffs, who were minors, brought the suit to set aside a deed of sale made 
by their father Dayal Singh to the appel'ants and certain other persons as purchasers, 
on the ground that the lands, the subject-matter of the sale, were, in the view of the 
Hindu Law, ancestral, and that the sale was not necessary, and was for a fictitious 
conaideration and in fraud of the rights of the plaintiff's father Dayal Singh, as next 
heir and reversioneron the death of the widow of Dhanna Singh, the deceased owner. 
Tbe only question in dispute on the appeal was whether the lands were ancestral. 
There was really no evidence that the lands in question came to Dhanna Singh by 
descent at all. There was evidence that he acquired some lands In the district by pur- 
chase from the owners aod there was a probability that he acquired others by the 
&bandonment of other persons who might have been collateral, and in that way might 
have become possessed of landg which, by the custom of the Punjab, would be regarded 
as ancestral. But there was no cvidence whatever defining the boundaries of those 
portions of land. respectively. 


© 17414, that it was through thelr father, as heirs of Dhanna Singh, that the plajn- 
tiffs claimed, and unless the lands came to Dhanna Singh by descent from a lineal 
male ancestorin the male line, through whom the plaintiffs also in like manner 
claimed, they were not doemed ancestral in Hindu Law. 


Held, also, that when the onus lay, as it didin the present case, on the plain- 
tiffs in seeking to всё aside a solomo deed executed by their father, conjectures could 
not be accepted as a substitute for proof and that the plaintiffs failed to prove their 
case that the lands were ancestral. 

Appeal from a decree of the Chief Court of the Punjab vary- 
ing a decree of the Court of the District Judge of Amritsar. 


The principal question involved in the appeal was whether 
and to what extent a deed of sale executed by Dayal Singh, 
the respondent’s father, оп May 7, 1894, was binding on the 
respondent. 


The property in suit consisted of land and a house situate in 


the village of Sungbala ane] seven houses situate in the city of А 





* 170» Juife and 16th July, 1908. 
* 
I . 


Atar н 


Thakar Ре 


380 THE MADRAS LAW JOURNAL REPORTS. [VOL. XVIIL 


Amritsar. They were at one time the property of Sirdar Dhanna 
Singh. On his death they passed to his widows. On April 13, 
1879,,0ne of the widows, Rajind Kaur, made a gift of certain 
other properties to her daughter Khem Kaur and, on October 15, 
1891, she made a gift of the properties in suit to Gurdit Singh, 
the son of Khem Kaur, 


Dayal Singh was the next reversioner to Dhanna Singh’s 
estate on the death of Rajind Kaur. He had no money and was 
unable to take any action to establish his rights in connection 
with the above and other alienations of Dhanna Singh’s estate 
made by the widows. After various efforts ending in failure, to 
obtain funds by sharing the property with the lender, he on 
October 27, 1891, entered into an agreement with the appellants, 
Man Singh, Kharak Singh and Harnam Singh, by which he 
agreed to give them *'6/x6ths share of each and every alienated 
property for cancellation of the alienations of which a decree may 
be passed by the Courts concerned, in lieu of the expenses wliich 
may be'incurred by the said persons in Courts, the help which 
they may give:and the labour and the time which they may 
expend in the prosecution of the case relating to the said aliena- 
tions.” 


The expenses to be ‘paid were not to include pleader’s fees, 
ato which Dayal Singh on the same date entered intoa separate 
agreement with the appellant Atar Singh, by which he con- 
tracted to give Atar Singh a 3/16th share in each property re- 
covered by the exertions of the pleader in lieu of any payment for 
his services. 

In pursuance iof those two agreements, a suit was at once 
brought against Gurdit Singh, and on April 26, 1893, a final 
decree was made by the Chief Court of the Punjab declaring that 
the deed of gift dated the rsth October, 1891, was inoperative 
after the death of Rajind Kaur. 

Rajind Kaur died on April 27, 1894, and on May 7, 1894, 
Dayal Singh executed a deed of sale conveying a 37/64th share 
in the properties in suit, to the appellants and certain other 
members of their family. 

On Cctob.1 16, 1897, Thakar Singh and Kehr Singh, the 
minór sons of Dayal Singh, by their mother, acting as next friend, 
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instituted the present suit in the Court of the District Judge of 
Amritsar against the appellants and Dayal Singh (defendant 
No. 8). The plaint alleged that the sale of May 7, 1894, was for 
a fictitious price of Rs. 30,000 without any legal necessity and 
in fraud of the plaintiffs’ rights as reversioners; that the pro- 
perty purporting to be sold was ancestral property; and that 
Dayal Singh had no power to sell the same as he had no legal 
necessity. The plaintiffs prayed that the sale be declared not 
binding or the reversionary interest of the plaintiffs. Kehr Singh 
died pendente lite. Dayal Singh, impleaded as a defendant in 
his written statement, supported the plaintiffs! case, and alleged 
that he had received no consideration, and had executed the deed 
of sale when drunk. 


The appellants, the purchasers, pleaded faner айа that the 
property in suit was not ancestral, that Dayal Singh had full 
power ЪЁ alienation and that the alienation was for necessity. 

9 


The District Judge fixed five issues, of which it is necessary 
to mention only the following two for the purpose of this 
report :— 


“т. Was the property in dispute the ancestral property of 
* defendant No. 8 and of plaintiffs? 


"2. Ifit was, was the alienation for full consideration a 
“legal necessity, and are plaintiffs bound by the agreement of 
“ the 27th October 1891, and is the same for the benefit of defen- 
“dant No. 8 and of plaintiffs ?” 


The District Judge delivered his judgment on March 30, 
1899. He found that the property in suit both in Sungbala and 
Amritsar was not ancestral estate, but fixed a sum of money as 
“the actual legal consideration constituting necessity”, it the 
property were to be found ancestral. In the result he madea 
decree dismissing the suit. 'The part of the jndgment of the 
District judge containing his conclusion and reasoning on the 
first issue, with which their Lordship's agreed, was as follows :— 


“ А very difficult task was laid on plaintiff to perform, VIZ., 
to prove positively that the land in suit was ancestral. The 
plaintiff had conjectures te Һр him, as I have already described, 
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and very reasonable conjectures, too—but, after all, only conjec- 
tures—whereas absolute certainty was demanded. The nature of 
the Sirdar’s rights in the village was decidedly peculiar; prima 
Гаде, they were acquired rights, that is, by self-acquisition ; for 
all individual rights were lost by the confiscation by the Rikh Raj, 

and had it not been for the Sirdar, the lands then taken would 
have still formed part of Rakh Shikarjah, as the other lands of 
other villages then included. Under these circumstances I have 
come to the conclusion that plaintiff has failed to establish affirm- 
atively that the land in suit is ancestral. I have come to this 
conclusion the more readily, as the Sirdar had 1,197 ghumaos of 
land, and all the land has been sold by his widows, so that what 
the Sirdar got from the соттор ancestor, Shaur Singh, and from 
his collaterals, may well be regarded as included in that sold by 
the widows, and that the land now in dispute is self-acquired. It 
is said, with some show of reason, that the original land, of the 
old village of Tung is that included in Chhumbwala village Where 
all the Tung Jats have proprietary rights, so it might reasonably be 
supposed that the Sirdar's ancestral lands were also in the lands 
of this village, and, if so, no part of the а of this village is in 
dispute. 


* I might record here that the defendant's counsel referred to 
statements made by Dayal Singh’s father, Chanda Singh ог Jhand& 
Singh, in the litigation of 1864-65, before Agha Kalb Abid Khan, 
Extra Assistant Commissioner, to the effect that Sirdar Dhanna 
Singh had acquired the lands in Sungbala, and that this effectu- 
ally concluded Dyal Singh and his son, Shakar Singh, from deny- 
ing the fact contained inthe statement. I place no weight to 
this, as I consider that Chanda Singh did not contend to differ- 
entiate between ancestral and self-acquired lands, but merely de- 
scribed what had taken place, v:z., that the Sirdar got back the 
lands that had been at one time taken by Maharaja Kharak Singh 
for his great hunting ground.” 


Against that decree the respondent appealed to the Chief 
Court of the Punjab, and on May 26, 1903, the Chief Court 
delivered its judgment and decided that the property in Sung- 
bala was ancestral and that in Amritsar was not ancestral, and 
that the sum of Rs. 5,480-4-0 was propérly chargeable as necessity, 
but of that sum Rs. 3,500 had been received by the appellants. 
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In accordance with those findings a decree was made declaring 
that, the respondent was not affected by the deed of sale dated 
May 7, 1894, except to the extent of Rs. 1,980, which amount 
remained charged on the land. ‘I'he following is the material 
part of,the judgment. 


, 

** We therefore proceed at once to what is the main point in 
the case and what has been the crucial point throughout, fe., is 
the property in suit ‘ancestral’ in whole or in part in the sense 
in which that term is understood under the customary law ? 
Ancestral property, for the purposes of this suit, means property 
which was held by an ancestor who is the common ancestor of the 
parties. In this case, therefore, it would mean property held by 
any direct ancestor of Dyal Singh and of Dhanna Singh. 


" Extract from the remarks recorded on the pedigree tables 
of Mauza Sungbala at the Settlement records of 1865 and 
1892-93 are on the record and are printed at pages 14 and 15 of 
the paper book. i 


` “Теге appears to be no doubt that the village was origin- 
ally founded by a Tung Jat who was the common ancestor of the 
defendants, Dayal Singh and Dhanna Singh. In the pedigree table 
prepared at settlement, Dayal Singh and Dhanna Singh are shown 
" as descended from one Haij. No doubt in the Sikh times the 
stronger members of a family got more than their shares and we 
find from the remarks recorded in 1892-93 that the entire land 
had practically come into the hands of Dhanna Singh. Lands 
given up by other co-sharers and coming to Dhanna Singh in 
virtue of his relationship and of the fact that the land had been 
held by a common ancestor of the absconder and Dhanna Singh 
would clearly be held to be ancestral. Some portions may have 
been derived from other proprietors of their holdings only by 
purchase or simple acquisition in their absence, but the main 
portions would appear to have been left by the other Tung rela- 
tives to come into Dhanna Singh's hands. It is noted in the 
pedigree table that ‘most of the co-sharers of the village, being 
in straitened circumstances, absconded › or absented themselves. 
Out of the proprietary body Sirdar Dhanna Singh * alone remain- 
ed in possession of the eñtire land.) It would appear, therefore, 
clear that the village had been acquired practically in its entirety 
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by Dhanna Siugh in consequence of the abandonment of his 
velatives and collaterals. In regard to such land it has been,laid 
down iu Punjab Record No. 31 of 1894 that it should be con- 
sidered ancestral. At page 88 of that judgment it 15 remarked : 
‘Considering that this was a portion of the family ancestral hold- 
ing, and fell to Sham Singh owing to its abandonment by a 
near relative, we think that this portion of the estate should be 
held to be governed as regards alienations by the same rule as 
that which applies to that part of the estate which is admittedly 
ancestral. We think that this particular land is not removed 
from the category of ancestral property, merely because it came to 
Sham Singh owing to the abandonment thereof by a near relative 
rather than by simple inheritance. These principles are in no 
way traversed in the judgment in Punjab Record No. 8r of тоот 
which is by a single Judge, the circumstances in that case being 
quite different from those in this. We think, therefore, that it 
must be presumed that the land in Dhanna Singh’s hands befére 
the village was evacuated in order that Kanwar Nan Nikal Singh 
might make a garden of it, must be considered to have been then 
ancestral. It 15 impossible to differentiate between the portions 
which came from relatives and co-sharers and the portions which 
may have, in some instances, been purchased. 


e‘‘Tt appears, however, that Kanwar Nan Nihal Singh about 
fifty years ago ” (t.e, about 1842) “ caused the village to be eva- 
cuated, for he intended planting a garden there.” These are the 
words on this point in the pedigree table 1892-93. It does not 
appear how far this intention was ever carried out or whether the 
depopulation and evacuation went beyond the village site. It 
appears that when Sirdar Nan Nihal Singh wished to start his 
garden Sirdar Dhanna Singh started another village site—abadi— 
on the lands of the hunting ground known as Shikargah and that 
abadi remained as the village-site of Sungbala—the old site, 
which had been destroyed or depopulated to make room for the 
garden being included as Nazul property in Amritsar. It does 
not appear whether Sirdar Nan Nihal Singh ever intended to, or 
ever did, take up the cultivated lands of Sungbala which* would 
have made а very large garden. The word used in connection 
with the garden is ¢amty which sugggests the idea that a walled 
and enclosed garden was intended. «The idea was not carried 
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out, but the теж abadi for Sungbala which Dhanna Singh had 
started remained as the abadi of Sungbala and the old one was 
incorporated in Amritsar. It does not appear whether or not 
Dhanna Sigh was ever dispossessed of any part of the culturable 
lands ; ; if he was, apparently, they were almost immediately 
тейге intact. Some neighbouring villages’ were destroyed to 
make the hunting ground of Maharaja Kharak Singb, but this 
was notthe case with Sungbala, and we are quite unable to find 
from the record that there was any such confiscation and hreak of 
ownership in regard to Sungbala as would bring the case within 
the puview of the ruling in Ram Nundan Singh v. Janki Kour.? 
Even if theland was taken up by Sirdar Nan Nihal Singh for a 
short period, which is by no means established, it appears to have 
been restored intact, and there was no such break of continuity as 
to deprive the property of its aucestral character. We hold, there- 
fore, on a full consideration of all the facts disclosed by the reeord 
that that part of the property must be classed as ancestral." 


The appellants, therefore, appealed to His Majesty in Council. 
But in view of the concurrent finding by the Court in India that the 
houses in Amritsar were not ancestral, the appeal was confined to 
the consideration of the question whether the land and house in 


the village of Sungbala were ancestral. 


DeGruyther, K. C., for the appellants, referred to Mayne 
on Hindu Law and Usage (7th ed.) p. 343; Sonu v. Loku?, 
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and Hatdar Khan v. Johan Khan?, and contended that the . 


finding of the Chief Court that the property situate in Sungbala 
was ancestral was erroneous both in fact and law, and that the 
plaintiffs as found by the District Judge, failed to prove their 
allegation. 

The respondent did not appear, 

The judgment of their Lordships was delivered by 

Lord Collins.—This is an appeal froma decree of the Chief 
Court of Punjab varying a decree of the District Judge of Amritsar. 
The suit was biought by Thakur Singh and his brother Kehr 


Singh, minors, by theit mother acting as next friend, to set aside a 
deed of sale made on the 7th May, 1894, by their father Dayal Singh 





1 (1902) I, L. R. 29 C. 828. °(Р.О.) 2. (881) P. R 2, 
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Atar Singh to the appellants and certain other persons as purchasers, on the 
indo du ground that the lands, the subject-matter of the sales, were in 
the viéw of the Hindu Law, ancestral, and that the sale was not 

necessary, and was for a fictitious consideration and in fraud of 

the rights ofthe plaintiffs’ father, Dayal Singh, as next Weir and 
reversioner оп the death of the widow of Danna Singh, the 

deceased owner. Kehr Singh died while the suit was pending. 

The only question in dispute in this appeal is whether the lands 

were ancestral The District Judge has held that they were not. 

'The Chief Court has reversed his decision and held that they were. 


It is not disputed that the onus on this issue is on the plain- 
tiffs, and it is because in the opinion of the District Judge they 
failed to discharge this onus that the suit was dismissed. 


It is through their father, as heir of the above-named Dhanna 
Singh, that the plaintiffs claimed, and unless the lands came to 
Dhanna Singh by descent from a lineal male ancestor in the*mgle 
line, through whom the plaintiffs also in like manner claimed, 
they are not deemed ancestral in Hindu Law. Therefore if the 
plaintiffs cannot shew that they were not self-acquired lands in 
the hands of Dhanna Singh the suitfails. Now, as the District 
Judge points out, there is really no evidence that the lands in 
question came to Dhanna Singh by descent at all. There is, 
evidence that he acquired some lands in the District by purchase 
from the owners, and there is a probability that he acquired others 
by the abandonment of other persons who may have been collateral, 
and in that way, may have become possessed of lands which, by 
the custom of the Punjab, would be regarded as ancestral But 
there is no evidence whatever defining the boundaries of these 
portions of land, respectively. Indeed, the learned Judges of the 
Chief Court themselves say : *It is impossible to differentiate be- 
tween the portions which came from relatives and co-shaters and 
the portions which may have in some instances been purchased." 
But it is by reason of this impossibility that the plaintiffs failed 
to prove their case. The learned District Judge also points out 
that, since the death of Dhanna Singh, large portions of the land 
held by him have been sold by his widow, and it is quite possible 
that all the ancestral land, if he had any, was embraced in these 

* e sales, and that the sale of thelandsin qfiestion embraced exclu- 
sively self-acquited lands. Their Lordships agree that when the 
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onus lies, as it does in this case, on the plaintiffs in seeking to set 
aside оп such groynds a solemn deed executed by their father, 
conjectures cannot be accepted asa substitute for proof. With 
the greatest respect to the Judges of the Chief Court, theig Lord- 
ships venture to think that they have hardly given sufficient 
weight to this consideration. ‘Their LordshipÉ agree with the 
conclusions and reasoning of the learned District Judge, and will 
humbly advise His Majesty that the appeal be allowed and the 
decree of the Chief Court set aside with costs. The respondent 
must pay the costs of this appeal, except so far as they may 
have been increased by the delay which has taken DS in the 
prosecuting the appeal. 


Appellants’ Solicitors—Messrs. Watkins and Lemfpriere. 
The respondent did not appear. 


INeTHE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[ON APPEAL FROM THE MADRAS HIGH Соотт.] 


Present:—l,ord Robertson, Lord Atkinson, Lord Collins, 
Sir Andrew Scoble and Sir Arthur Wilson. 


Sankaralinga Nadan and others ..  Appellants* 
0. 
Ё Raja Rajeswara Dorai altas Muthu- Е 
ramlinga Dorai and others Respondents. 


Trustee, suit by—Decres in plaintiff's. farour—Appeal by defendants—Plaintiff’s 
application to alter the judgment so as to defeat his own action—New plaintiff, joining 
of —Surrender of a deorcein hig favour by a trustee—Betrayal of trust—Refusal of 
the Court to alter the deores. 

The plaintiff, the hereditary trustee of a temple dedicated to the worship of Shiva, 
and where the customary ceremonies of Hindu worship were carried on, sued the defen- 
dants, who represented a caste called the Nadar or Shanar caste. The question between 
the parties was whether the defendants and the caste tu which they belonged had 
legal rnght to enter and worship in the temple. The First Court decided against the 
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defendants, who thereupon appealed to the High Court. The plaintiff thought fit to: 


profess that he then saw that he and the judge of the lower Court were wrong and 
asked the High Court that the judgment of the lower Cétrt should be altered so as to 
defeat his own action, The High Oourt, оп being applied to, as their Lordships held 
very properly, reinforced the tause of the worshippers of the temple by joining certain 
new plaintiffs to the original plaintiff (whose confidence in the justice of hig «uit had 
by that time convalesced). The igh Court refused to alter the decree and their 
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Lordships were of opinion that the principles applicable to the case of a trustee who 
thus betrayed his trust by surrendering a decree had been well stated and applied by 
the HigH Court. . . 

Appeal from a decree of the High Court of Judicature at 
Madrag affirming a decree of the Court of the Subordinate Judge 
of Madura, East. , d 


The principal question involved in the appeal was whether 
the appellants and other persons of the caste to which they be- 
longed were prohibited from entering into and worshipping in 
the Hindu temple of Minatchi Sundareswaral, situate in the town 
of Kamudi. | 

On July 5, 1908, Raja М. Bhaskara Sethupathi instituted the 
suit in the Court of the Subordinate Judge of Madura (East). 
He was the Zemindar of Ramnad, and, as such, he was the here- 
ditary trustee of the temple at Kamudi in the Madura District in 
which Shiva was worshipped under the form of Minatchi Sun- 
dareswaral. The defendants (the present appellants) were resi- 
dents of Kamudi, and belonged to the Nadar or Shanar 
community. They were sued as representing that community 
under the procedure laid down by S. 30 of the Civil Proce- 
dure Code. The plaint alleged that the Shanars, as a caste, were 
prohibited both by custom and by the shastras from entering the 
plaint temple, but that, on May 14, 1897, the appellants forcibly 
entered the temple in procession with music and torches and pere 
formed acts of worship, and thereby polluted the temple and 
caused obstruction to the lawful worshippers. "The plaintiff, . 
therefore, prayed for a declaration that “ neither the defendants 
nor other Shanars are entitled to enter into any part of the said 
temple,” for a perpetual injunction to restrain them from so do- 
ing; and for the payment of Rs. 2,500 as damages. 

The appellants, by their written statement, denied the acts of 
sacrilege alleged and claimed that ‘according to the shastras 
and custom these defendants have a right to use the plaint 
temple and to participate in the pooja-and worship therein per- 
formed in the same mauner and to the same extent as any other 
class in the place (Brahmius excepted) and have been from time 
immemorial exercising such right and participating inthe pooja 
and worship therein.” They admitted having entered the temple 
on May 14, 1897, and worshipped there in accordance with 
custom. ‘They also denied the plaintiff's right to exclude them. 
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On July 20, 1899, the Subordinate Judge delivered his judg- Pens 
ment. He found that the appellants had not been allowed to use Bai 
the plaint-temple in the past for worship; that the custom set up  majeswara 
by them, in support of the right of entry, had not been made out ; 
and that they belonged to a class which, under custom and the 
shastras, were precluded from entering the plaint- temple, which 
was governed by the ritual prescribed in the Saiva agamas 
adopted as authoritative and current in the Madura District. A 
decree was accordingly passed whereby it was ** declared, ordered 
and decreed that neither the defendants nor the other members 
of their community living at Kamudi are entitled to enter into 
any part of the temple of Minakshi Sundareswaral at Kamudi 
subject to the trusteeship of the plaintiff and in his possession, 
that a permanent injunction be issued restraining the defendants 
and their fellow castemen at Kamudi from entering the said 
temple or any part thereof, and that the defendants do pay 
plfintiff on account of the temple and for the performance of 
the necessary purificatory ceremonies a sum of Rs. 500 and that 
each side do bear its own costs. 


Against that decree the appellants appealed to the High 
Court of Judicature at Madras. 

On May 2, 1901, a petition signed by tbe plaintiff and the 
«appellants, was preferred, on behalf of the latter, to the High 
Court, in which it was stated that the parties had effected а com- 
promise of the matters in dispute in the appeal, and prayed that 
the compromise might be recorded, and a decree passed in 
accordance therewith, in supersession of the decree of the Court 
of the Subordinate Judge. 

The material part of the agreement of compromise, a copy 
of which was annexed to the petition, was as follows :— 


** Whereas the plaintiff instituted the above suit andobtained 
“ à decree therein declaring that neither the defendants nor other 
* members of their community living at Kamudi are entitled to 
“© enter into any part of the temple of Minakshi Sundareswaral at 
“ Kamudi, subject to the trusteeship of the plaintiff and in his 
“© роѕѕеёѕіоп and pefmanently restraining the defendants and 
*€ their fellow castemen at Kamudi from entering the said temple 
“or any part thereof and awarding plaintiff Rs. 500 by way of 
** damages, and the defendants have preferred the said appeal No. 
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Sankaralinga ** rz of 1900 against that decree to the High Court of Judicature 
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* at Madras and it is extremely uncertain as to,what the result of 
“ thesaid appeal will be; and whereas the plaintiff on full and 
* further enquiry is satisfied that as a matter of fact the defen- 
* dants and their caste people have enjoyed the right of access 
** to and of worsh!pping in the temples of Ramnad Zamindary 
“including the plaint temple at Kamudi in the same manner and 
* to the same extent as the Vellala, Chetti and other Sudra sects 
“of the Hindu community have enjoyed and that the defendants’ 
* caste people have always enjoyed and do still enjoy the aforesaid 
“ right of access and worship with reference to similar temples 
** situated elsewhere than in the Катпай Zamindary ; and whereas 
“ the plaintiff is advised and instructed that according to the Hindu 
“ Sastzas the people of defendants’ caste are entitled to the said 
* right of access and worship with respect to all Hindu temples; 
“and whereas the plaintiff has ascertained that the sentiments of 
« the general body of the Hindu community are in favour ôf éhe 
* defendants’ caste people exercising their said right of access 
* and worship in respect of all Hindu temples, it is hereby agreed 
* as follows :— 

* First, the plaintiff shall not exclude the defendants and 
* their caste people from exercising their right of free access to and 
“of worshipping in the said temple of Kamudi but shall allow 
“fhem to enjoy and exercise their said right of free access, an 
* worship in the same manner and to the same extentas such 
“rights ате enjoyed and exercised by Vellala, Chetty, and other 
“ Sudra sects of the Hindu community. 

** Secondly, the defendants shall enjoy and exercise their said 
“rights iu the same manner and to the same extent as the afore- 
“said sects of the Hindu community enjoy them, and that they 
“ have no higher rights of access and worship.in respect of the tem- 
“ple, and that the defendants are not liable to pay the plaintiff 
“ any sum of money by. way of damages. 

“And thirdly, each party shall bear their own costs of the 
“suit and the appeal. It is further agreed that the plaintiff and 
* the defendants shall present a joint petition or petitions to the 
“ High Court praying that the said decree i О. S. No. 38 (stc) of 
* 1898 on the file of the.Subordinate Court of Madura (East) be 
* reversed and that a decree be passed in accordance with the 
“ terms of this agreement.” ol. 
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On Мау 14, 1901, опе Narayanasami Gurukkal applied to be Sankaralinga 
made a respondent in the said appeal in order to oppose the said au А 
compromise, On May 29, 1901, опе Vallasawmy Thevar made a © мш 
similar application. On July 18, тоот, Raja Rajeswara Dogai alfas 
Muthuramalinga Dorai, the infant son and heir of the plaintiff, 
by his mother and next friend, made an application of a similar 
nature, In the affidavits filed in support of those applications it 
was asserted that the plaintiff received monetary consideration for 
compromising the suit and that the compromise was fraudulent. 

On September 18, 1901, the High Court made an order directing 
that the three applicants should be brought on record as co-plain- 
tiffs. At the hearing the High Court was informed that the 
plaintiff wished to withdraw from the compromise and intended 
to oppose it. The order of the High Court will be found reported 


in r2 M. L. J. 355. 


“Phe petition of May 2, 1901, praying for a decree in accordance 
with the terms of the compromise, thencame on for hearing. It was 
supported by.the appellants alone and opposed not only by the 
newly joined plaintiffs, but also by the original plaintiff, who 
expressed a desire to withdraw from the compromise. Оп Septem- 
ber 25, 1901, the High Court dismissed the petition and made an 
order refusing to act on the compromise on the ground that it 
‘was a breach of trust on the part of the trustee of the temple, and 
as such was unlawful under the provisions of S. 375 of the Civil 
Procedure Code. Benson and Boddam JJ., who made the order, 
after stating the facts, observed that the mere withdrawal of the 
original plaintiff who signed the compromise would, by itself, be 
no ground for refusing to give a decree in accordance with it. 4 
The order of the High Court will be found reported in 12 M. L. J. 
р. 360. 


On February 14, 1902, the High Court delivered its judgment 
iu the appeal and found that a custom excluding Shanars from 
the temple was proved; that the custom was supported by the 
orginal low occupation of and estimation in which the Shanars 
were held ; and also by the prohibition contained in the Agama 
Shastras, prevalent if the Madura District against the entry into 
a Siva Temple of persons whose profession was the manufacture of 
intoxicating liquor and climbing palmyra and cocoanut trees. In . 
the result a decree was made dismissing the appeal with costs... 
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Against that decree the appellants preferred an appeal to His 
Majesty in Council. The original plaintiff having died was repre- 
sented on the record by hisson Raja Rajeswara Dorai alzas 
Muthusemalinga Dorai, who became the hereditary trustee of the 
temple and had already been joined as a co-plaintiff. 


De Gruyther, К. C. and Kyfin, for appellants, con- 
tended that the compromise was binding on the t1espondents 
and ought to have been enforced by the High Court; that the 
Court of Appeal could not substitute new plaintiffs for the original 
plaintiff; that the Courts in India had wrongly held that Nadars 
as a caste were prohibited by custom from the use of the temple; 
and the Courts in India had wrongly held that Nadars and Shanars 
belonged to the same caste and that they were a low caste and did 
not belong to the twice-born classes; and that the Courts in 
India were in error in finding that members of the Shanar caste 
were not allowed by the Shastras to worship in a Siva temple. 


Cohen, К. C.,and Brown, for respondents, were not called 
upon. 

Lord Robertson: Their Lordships would humbly advise His 
Majesty that the appeal ought to be dismissed for reasons to be 
stated later on. 

Their Lordships’ judgment giving reasons for their report 
was delivered by ° 

Lord Robertson.—The question between the parties is 
whether the appellants and the caste to which they belong have 
legal right to enter and worship in a temple at Kamudi. This 
temple is dedicated to the worship of Shiva and the customary 
ceremonies of Hindu worship are there carried on. It is common 
ground between the disputants that the appellants represent a 
caste called the Nadar or Shanar caste. It is alleged by the res- 
pondents that the presence of persons belonging to the appellants’ 
caste is repugnant to the religious principles of the Hindu 
worship of Shiva and to the sentiments of the caste ‘Hindus who 
worship in this temple, and that it is contrary to custom in this 
temple. Both Courts in India have decided against the appell- 
ants, the judgment of the Subordinate Judge discussing the 
question in great detail and with much research, and the High 
Court at Madras resting their decision» upon extremely compre- 
hensible and cogent grounds. The eontroversy touches, but does 
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not involve delicate and abstruse questions of Hindu religious Sankaralinga 
doctrine. In the view of their Lordships, it admits of decision Baja 
upon a much more palpable and limited range of facts. — Rajeswara 


First of all, the appellants, as a matter of fact, woyship by 
themselyes in a temple of their own. Secondly, the result of the 
evidence is a complete failure to prove any resoft by persons of the 
appellants’ caste to the temple in dispute. Those two facts not 
merely negative the case of the appellants that they “ have been 
from time immemorial * * * participating in the poojah 
and worship" inthe disputed temple, but they make easy the 
respondents! further contention that this separation in worship 
betweenthe two classes was not accidental or voluntary, but rested 
on а deeper ground. 

The evidence has been admirably analysed by the High Court, 
and their appreciation of the quality of the evidence, on the one 
side and on the other, concurring as it does with that of the 
Subordinate Judge, is entitled to the greatest weight. 


The arguments addressed to their Lordships was directed 
rather against the soundness of the doctrine asserted by the 
respondents as involving the exclusion of Nadars, and it was 
endeavoured to show that there were inconsistencies in the res- 
pondents' treatment of the appellants in other respects. All this, 
however, as a matter of theological argument, is too rationalistic ; 
while, on the other hand, it wanders from the region of fact and 
custom. What the respondents have succeeded in proving is that, 
by custom, the appellants are not among the people for whose 
worship this particular temple exists. 

Their Lordships have spoken of “ the respondents,” generally, 
but it is necessary to note the espisode in the proceedings euphemis- 
tically described as “ the compromise.” The original plaintiff in 
the suit was the Rajah who was the hereditary trustee of this 
temple, which was the temple of one of the villages in his Zemin- 
dari. After the case had been decided in his favor by the Subordi- 
nate Judge, this person thought fit to profess that he now saw 
that he and the Judge were wrong ; and he asked that the judg- 
ment should be altered so as to defeat his own action. A very 
sordid motive for this surrender was specifically asserted and has 
not been disputed. The fourt, on being applied to, very properly 
reinforced the cause of the worshippers of the temple by joining ° 
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certain new plaintiffs to the original plaintiff (whose confidence 
in the justice of his suit had by this time convalesced)., The 
principles applicable to the case of a trustee who thus betrays his 
trust by surrendering а decree have been well stated, and applied 
by the High Court. 

For these reasons, their Lordships, on the 16th June last, 
agreed humbly to advise His Majesty that the appeal ought to be 
dismissed, and ordered the appellants to pay the costs of the 
appeal. 

Attorney for the appellants :—Douglas Grant. 

Solicitors for the respondents:—Chapman, Walker and 
Shephard. 

IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 
[Ок APPEAL FROM THE COURT OF THE JUDICIAL COMMISSJONER 
or OUDH.] % 

Present :— Lord Robertson, Lord Atkinson, Lord Collins, Sir 

Andrew Scoble, and Sir Arthur Wilson. 


Pandit Gaya Parshad ‘Tewari .. Appellant.* 
v. 
Sardar Bhagat Singh and another .. Respondents. 


* Malicious prosecution - Sut for damages— Principles. applwable to the casa 2 
“ Prosecutor” —À ulice, foundation of the action—When may malice be shown—Defend- 
ant's knowledge as to the falsity of the charge—Liability. 

The pnnciple laid down in the case of Wartiuga v. Muthaya Pilla, 1—* the only 
person who can be be sued in au action for malicions prosecution із the person who 
prorecutes”—1s sound enough if properly understood, and its application to the partı- 
cularcase was no doubt justified ; but 1t 18 not of universal application. 

In India if а complainant does not go beyond giving what he behoves correct 
information to the Police, and the Police, without further interference on his part (ex, 
cept giving such honest assistance as they may require), think fit to prosecute, it would 
be improper to mske hım responsible in damages for the failure of ће prosecution. But 
if the charge is false to the knowledge of the complamant, if he nusleads the Police by 


` bringing suborned witnesses to support ıt,ıf he influences the Police to assist him in 


sending an innocent man for trial before the Magistrate—{t would be equally improper 
to allow lum to escape liability because the prosecution has not, technically, been con- 


‘ducted by hun. Й 


* 
The foundation of the action 18 malice, and malice may be shown at any time in the 


course of the inquiry. 





= 
* 17th June and 31 st July, 1908. 
1. (1902) I.L. Е. 2@Mad. 362. 
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The question in al] cases for damages for malicious prosecution must be—Who was 
the prosecutor ? , and the answer must depend upon the whole circumstances of the case. 
The mbre setting of the law in motion is not the criterion ; the conduot of the ‘complain- 
ant before and after making the chaige, must also bo taken into consideration. Nor ig 
it enough to sayy the prosecution was instituted and conducted by the Police That 
again 1з а question of fact, A prosecution, though in the outset not malicious as 
having еб undertaken at the dictation of a Judge or a Magiftrate or if spontaneously 
undertaken trom having been commenced under a bona side boliet in the guilt of the 
accused, may, nevertheless, become malicious m any of its further stages, if. the prose- 
eutor, having acquired practical knowledge of the innocence of the accused, perseveres 
malo атто in the prosecution with the intention of procuring per Re fas a conviction 
of the accused. 

[Warsinga Row v. Muthaya Pilla: 1 explained and distingwshed; Fitr Joka v. 
Alackinder 2 followed.] 

Appeal from a decree of the Court of the Judicial Commis- 
sioner of Oudh (December 14, 1905) reversing a decree of the 


Court of the Subordinate Judge of Bahraich (July 31, 1905). 

The principal question involved in the appeal is whether, 
on &hé facts found, the respondents are liable in law to an action 
for damages for malicious prosecution. 

In the Kapurthala Estate isa village called Shukulpurwa. 
In the Rampur Mathura Estate isa village called Keora. Be- 
tween these two villages flows the river Ghoora. The first res- 
pondent, Sardar Bhagat Singh, was in 1902, the Munsarim, and 
the second respondent, Imamuddin Shah, was, in the same yegr, 
the Kanungo of Lhe Boundi division of the Kapurthala Estate, in 
which the village of Shukulpurwa is situate. The appellant, 
Pandit Gaya Parshad, was, at that time, Naib or Manager of the 
Rampur Mathura Estate. 

On October 28, 1902, Imamuddin Shah reported to the In- 
spector of Boundi that on that day seven or eight hundred men of 
the Rampur Mathura Estate had entered the village of Shukul- 
purwa, cut and carried away the crops on certain lands, and 
stolen other crops and property belonging to the tenants. 


On October 29, 1902, the Inspector made an order for Bhagat 
Singh to inquire and report. On October 30, 1902, he submitted 
a report, upon which orders were passed that proceedings should 
be taken under S. 145 bf the Code of Criminal Procedure. "The 
Kapurthala Estate was found by the Deputy Magistrate to be in 





1. (1902) 1. L. В, 26 Mad. 362, Җ 
2. (1861) 90. B. N, 89505 ; 20 L. J. (О. P.) 257. 
* 3 . 
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Gaya’ жа posséssion, but his order was set aside by a Judge of the Court of 
een can) the Judicial Commissioner of Oudh. On Noyember 2, 1902, an 
application was made by one Gulab Singh on behalf of the Kapur- 
thala Bstate under S. 107 of the Code of Criminal Procedure to 
the Deputy Collector of Bahraich, who sent the application for 
inquiry by the Sub-Inspector of Police Izhar-ul- -haq; certain per- 
sons named in the application were charged, and the appellant’s 
name was not mentioned. Before the Police the respondents 
conducted the prosecution. The respondents procured evidence 
that а riot was committed and that the appellant had personally 
taken part in the riot. By procuring such evidence the respon- 
. dents induced the Sub-Inspector of Police to send the appellant 
and the other accused for trial before the Deputy Collector of 
Bahraich. 'The prosecution was conducted by a barrister in- 
structed by Bhagat Singh and Imamuddin Shah, and pressed 
under their instructions against the appellant, those proceedings 
terminated by an order made by the Magistrate on July 1 Б, 1903, 
acquitting the appellant and all the other accused persons, and 
expressing the opinion that the charges had been concocted by 
the respondents. On July 14, 1904, the appellant instituted the 
present suit in the Court of the Subordinate Judge of Bahraich 
claiming damages from the respondents for malicious prosecution. 
‘The respondents by their written statement resisted the claim op 

the following grounds :— 

Paragraph ii. Defendants did not institute any criminal 
prosecution, and were mere witnesses for the prosecution. 

Paragraph 12. Defendants as witnesses were justified in 
making the statements they did in the Criminal Court, and no 
suit can legally be brought against them. 

Paragraph x3. The prosecution was not malicious and with- 
out reasonable and probable cause, nor did it arise from any 
illegitimate motive. 

The following issues were finally fixed by the Subordinate 
Judge :— М 

т. Was any report made to the Police, or any complaint 
lodged by the defendants or did any of them prosecute Him on the 
charge of riot? 

. 2. Was the prosecution maliciou$ ? 


3. Was it without reasonable &ndeprobable cause ? 
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4. Were the defendants mere witnesses for the prosecution ? 
5. If so, is this suit not maintainable against them? , 
6. What is the amount of damages caused to the plaintiff ? 


On July зт, 1905, the Subordinate Judge delivered his judg- 
ment. He decided that although the names of the respondents did 
not appear on the face of the criminal proceedings, yet that in 
fact they were the prosecutors, that they had “concocted and 
fabricated false evidence to get the appellant charged with riot- 
ting;? that there was no reasonable and probable cause for the 
prosecution, and that the respondents had acted maliciously." He 
accordingly made a decree in favour of the appellant, awarding 
him the sum of Rs. 6082-8-0 as damages, and the costs of the suit. 


Against that decree the respondents appealed to the Court of 
the Judicial Commissioner of Oudh, and on December 14, 1905, the 
Second Additional Judicial Commissioner delivered judgmentin the 
appedi. On the authority of the cases of Narstnga Row v. Muthaya 
Pillai * and Dudh Nath Капаш ч. Muthura Prasad ? he, with 
hesitancy, decided that no one but a person who has made a formal 
complaint or application for process to a Court can be sued for 
damages for malicious prosecution. The part of his judgment 
referring to the merits ОЁ the case is given in their Lordships’ 
Judgment below. He accordingly made a decree dismissing the 
"suit, but without costs. j 


Special leave to appeal to His Majesty in Councilagainst that 
decree was granted to the appellant by two Judges of the Court of 
the Judicial Commissioner of Oudh, under >. 595, Cl. (c) of the 
Code of Civil Procedure (Act XIV of 1882) on the ground of the 
importance of the question of law raised, and on the ground that 
the question had been wrongly decided, and that the decision was 
opposed to the authority of the case of Musa Yakub Mody v. 
Manilal Ауға ? decided by the Bombay High Court. 


DeGruyther, K. C., апа S. A. Kyffin for the appellant :— 
There is по appealon the question ofthe amount of damages. 
The High Courts in India are not unanimous on the question who 
can be Sued for damages for malicious prosecution, The Madras 
and the Allahabad High Courts have „held that по one but the 








1. (1802) I. L, В. 26 M. 36. 2. (1902) I. 1. R. 24 A. 817. 
Be (190) 1. L. В. 29 B. 368. : 
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Gaya Parshad person who made a formal complaint or application for process to 
Scit cick: a Court can be sued for damages for malicious, prosecution ,.and 


where. person merely gives information to the Police, and the 
Police, after investigation, appear to have thought fit to prosecute 
the plaintiff, the person giving information is not responsible for 
the act of the Polict and cannot be sued successfully for malicious 
prosecution—Dudh Nath Kandu v. Mathura Prasad and Narstnga 
Row v. Muthaya Pillai? But the Bombay High Court has held 
that a person is responsible not merely for starting a prosecution 
but also for continuing the same, and he is also responsible 
whether such prosecution was ordered by the Court or was ini- 
tiated by the party himself— Musa Yakub Mody v. Мата 
Ajttrat. 5 It is submitted that the Bombay High Court is right. 
The Bombay High Court followed Fitz Sohn v. Macktnder.* The 
findings of fact arrived at by the Subordinate Judge have been 
practically affirmed by the Judicial Commissioner, and on the facts, 
as found by the Courts in India, it is clear that the respondefits 
knew that they were giving false information to the Police. They, 
in fact, conducted the prosecution and conducted the evidence. 
The Crown was the nominal prosecutor. 

They actually instructed and paid counsel to press the 
charge against the appellant. The real foundation of the action 
is malice, which may appear at any stage of the proceedings. Ite 
is submitted that the respondents have shown malice in this 
case and that they are liable for damages for malicious prosecu- 
tion—Fitz Sohn v. Mackinder. " Reference was also made to 
the Code of Criminal Procedure (Act V of 1898) Ss. (я), 107, 147, 
156, and 495, and Sehedule II to that Code. 


The respondents did not appear. 
The judgment of their Lordships was delivered by 


Str Andrew Scoble :—This is an action for damages for 
malicious prosecution. The parties are officials of adjoining 
estates, the plaintiff being the Manager of the Rampur Mathura 
Estate and the defendants being, respectively, Munsarim and 
Kanungo of the Boundi Division of the Kapurthala Estate. The 
case arose out of a dispute regarding the' ownership of some 





1. (1902) І.І В. 24 АП. 317. 2. (1902) I. L. В. 26. Mad. 362, 
8. (1904) I. L. R. 29 Bom. 368. 4. *(1861) 9 C. B N. 8, 505. 
? (5). (1861) 9 О. В. М, В. 505, andest рр. 522 and 532. 
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alluvial land lying between the twoestates; and the charge was Gaya Parshud 
that the plaintiff had taken part ina riot connected with this 
dispute. The case was sent for trial on the 2211 November 1902 
but was not disposed of until the 15th July 1903, when thę Magis- 
trate dismissed it, holding that “ there was no riot at all” and 
adding $ І d 

“I consider Kapurthala Estate entirely to blame in this case, 
and hold that Sardar Bhagat Singh (assisted by Imam-ud-din 
Shah) is responsible for concocting up these riot and theft cases 
with all the minor complaints.” The plaintif thereupon brought 
this action claiming Rs. 7,000 damages. The Subordinate Judge 
held that “it was found during the trial of the criminal proceed- 
ings, and proved before me by evidence in the case, that the two 
defendants have concocted and produced false evidence to get the 
plaintiff charged with the crime" and he gave the plaintiff a 
decree for Rs. 6,082-8-0 damages and the costs of the suit. 'The 
Judicial Commissioner on appeal, on the authority of the case of 
Narsinga Row v. Muthaya Pillai, dismissed the suit, holding 
that “if the Police or Magistracy decide to act upon informa- 
tion given by a private individual without a formal complaint 
or application the Crown becomes the prosecutor and not the 
individual ” but he added : 


“I may say that, having studied the documentary evidence 
to which my attention was drawn and read most of the 
voluminous oral evidence recorded by the Subordinate Judge, I am 
disposed to believe that the Sub-Inspector did institute a charge 
under S. 147 at the instigation of Bhagat Singh and not of 
his own motion, that the charge was found false by the Magis- 
trate who tried the case, and that the evidence on record produc- 
ed by the appellants is not such asto incline me to believe to 
have been proved.” 


Y. 
Bhagat Singh. 


It will be convenient to refer at once to the decision of the 
Madras High Court (ubr supra) which the learned Judicial Com- 
missioner seems to have followed with some reluctance. The 
judgment is in these terms: 

“Те only person who cau be sued in au action for malicious 
prosecution is the person who prosecutes. In this case though the 
rst defendant may have instituted criminal proceedings before А 

1. (19021. L. Е. 26 Mad. 862. 5 
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Gaya гое the Police, he certainly did not prosecute the plaintiff. He merely 

" m Sings, У injormation to the Police, and the Police, after investigation, 
appear to have thought fit to prosecute the plaintiff The defen- 
dant is not responsible for their act, and no action „lies against 
him for malicious шее; » 


The principle hele laid down is sound enough if ET 
ündeistood and its application to a particular case was, no 
doubt justified, but in the opinion of their Lordships, it is not 
of uaiversal application. In India, the Police have special powers 
in regard to the investigation of criminal charges, and it 
depends very much on the result of their investigation whether 

* or not further proceedings are taken against the person accused. 
If, therefore, a complainant does not go beyond giving what he 
believes to be correct information to the Police, and the Police 
without further interference on his part (except giving such 
honest assistance as they may require), think fit to prosecute, it 
would be improper to make him responsible in damages for the 
failure of the prosecution. But if the charge is false to the 
knowledge of the complainant, if he misleads the Police by 
bringing suborned witnesses to support it, if he influences the 
Police to assist him іп sending an innocent man for trial before 
the Magistrate—it would be equally improper to allow him to 
eseape liability because the prosecution has not technically beer? 
conducted by him. The question in all cases of this kind must be, 
—Who was the prosecutor, and the answer must depend upon the 
whole circumstances of the case. The meresetting of the law in 
motion is not the criterion; the conduct of the complainant, 
before and after making the charge, must also be taken into 
consideration. Nor is it enough to say the prosecution was insti- 
tuted and conducted, by the Police. That again is a question of 
fact. Theoretically all prosecutions are conducted in the name 
and on behalf of the Crown, but in practice this duty is often left 
iu the hands of the person immediately aggrieved by the offence, 
who pro hac оше represents the Crown. In India a private person 
шау be allowed to conduct a prosecution under S. 495 of the 
Criminal Procedure Code, which provides that “ any Magistrate in- 
quiring into or trying any case may permit the prosecution ‘to be 

‘ conducted by any person other thanean officer of Police: any 
person conducting the prosecution may, do so personally or by a 
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pleader.” When thisis permitted, it is obviously ар element to 
be taken into consideration in judging who is the prosecutor and 
what are his means of information and motives. /The foundation 
of the action is malice, and malice may be shewn at any time in 
the course of the inquiry. As Bramwell B. observes in Fitz john 
v. Mackinder *:— П 


“This action is not for damages in respect of the preferring 
of the indictment only, but also for the residue of the prosecu- 
tion, and the damage consequent upon it. Where an action is 
maintainable in respect of the whole prosecution including the 
preferring of the bill, it is in part maintainable for the subsequent 
stages and conduct of it.” | 


And in the same case, Cockburn, С. J., says (at page 531):— 

“A prosecution, though in the outset is not malicious as having 
been undertaken at the dictation of a Judge or a Magistrate or if 
spontaneously undertaken from having been commenced under a 
bona fide belief in the guilt of the accused, may, nevertheless, be- 
come malicious in any of the stages througk whichit has to 
pass, if the prosecutor, having acquired practical knowledge of 
the innocence of the accused, perseveres malo antmo in tle pro- 
secution, with the intention of procuring fer ne fas a conviction 


eof the accused.” А 


Turning to the facts of the present case, it appears that оп 
the 2nd November, 1902, an application was made tothe Deputy 
Collector of Bahraich for an investigation by the Police of a charge 
of unlawful assembly against eight persons of whom (һе plaintiff 

. was not one. ‘The investigation was entrusted to Izhar-ul-huq, a 
Sub-Inspecter of Police who says : 


«І summoned the plaintiff because Bhagat Singh gave mea 
list of accused persons containing plaintiffs,name* * * When 
Bhagat Singh produced that list, 1 said to him that the complaint 
filed in Court did not contain Gaya Parshad’s name. How 
was it that the defendants had mentioned his name? And then 
Bhagat Singh [said], that the chief cause of riot was the plaintiff; 
so he gave the plaintiffs name in the list, and that he would be 


summoned.” : 


1. (1861) 9 C. B. N. 8. 505 at 592, = 
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This makes it clear that Bhagat Singh was directly reponsi- 
ble for any charge at all being made against the plaintiff. Imam- 
ud-din was the person who made the original report of an unlaw- 
ful assembly, upon which the prosecution for riot was ultimately 
based, and the two men appear to have acted together through- 
out the subsequent “proceedings. They took the principal part 
in the conduct of the case both before the Police and in the 
Magistrate’s Court and the learned counsel who appeared for the 
prosecution at the trial before the Magistrate expressly says that 
they instiucted him that Gaya Parshad “joined the riot.” As 
already mentioned the Magistrate found that there was no riot 
at all, and that on the day in which it was alleged to have 
occurred, the appellant was Ш at Lucknow. The charge was а 
false one to the knowledge of the respondents and they must 
abide the consequences of their misconduct. : 


In granting leave to appeal to His Majesty in Council, the 
learned Judicial Commissioners say : e 

“Tt is difficult to over-estimate the importance of the ques- 
tion raised in this case, namely, whether a person may be sued 
for damages for malicious prosecution who made a false report 
which results in a prosecution, or who instigates the Police to 
send persons up for trial under S. 170 of the Code of Criminal Pro- 
cedure, or who conducts against those persons sent up for trial.” e 


And they add: 

« All these are circumstances which occur, perhaps, daily in 
every district in India, and having regard to the immense number 
of false charges made, (we) think it most desirable that there 
should be no doubt as to the Jaw on the subject.” 

In the opinion of their Lordships, it would be a scandal if the 
remedy provided by this form of action were not available to 
innocent petsons aggrieved by such unfounded charges, and they 
will humbly ‘advise His Majesty that the appeal ought to be 
allowed and the decree of the Judicial Commissioner set aside, with 
costs, and that of the Subordinate Judge confirmed. 

The respondents must pay the costs of the appeal. 

Appellant’s solicitors: Messrs. Sanderson, Айй, Lee and 
Eddis. 

The respondents did not appear. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Р А (FULL BENCH) А 
Present :—Sir Arnold White, K7., Chief Justice, Mr. Justice 
Miller and Mr. Justice Munro. ' 
Kafavagunta Venkata Kristnayya, and ¢ 
others ie Petitioners* 
7. (Defts. No. 1, 3 and 4). 
Kalavagunta Lakshmi Narayana  .. Respondent 
(Plaintiff) 
Kalavagunta Venkatachalam and 
others oe Petitioners* . 
D. ; (Defis Nos. x to 4.) 
Kalavagunta Lakshmi Narayana .. Respondent 
(Plaintif) 
е Contract Act, S. 23—“Immoral or opposed to publio policy”—Bride price—Contract Venkata 
to pay— Hindu Law—Harriaga—Asura form. Kristnayya 


A contract to make a payment to a father in consideration of his giving his daughter ары 
in marriage is immoral and opposed to public policy within the meaning of 8. 28 of the Narayana 
Indian Contract Act. 


Obiter. —Though the Asura form of marriage when actually performed may be 
recognized as valid, ıt does not follow that an agreement for such а marriage would 
фе legally enforceable. 


e 
[ Visvanathan v. Santnadan2 overruled; Vaithyanadham v. Gangaraju2 ret. to; 
Dholidas v. Fulohand3 foll.] 


Petitions under S. 25 of Act IX of 1887 to revise the 
decrees of the Court of the Subordinate Judge of Kistna at Ellore, 
inS. С. 5. Nos. 1353 and 1615 of 1905, respectively. 


The Court ( Wallis J. and Munro J.) made the following 


ORDER OF REFERENCE TO A FULL BENCH:—In this 
case the plaintiff sues to enforce one of tlie terms of an award made 
by the panchayatdars who effecteda partition between himself and 
his brothers. As the plaintiff had lost his wives whilst still a youth, 
the award, dated the 15th July 1886, provided that a fresh marri- 
age should be celebrated at the expense of all the brothers and 
they should take upon themselves the responsibility of celebrating 

О. В. P. Nos. 599 and 600, of 1906. 27th February 1908. 

1. (1889) L L. R. 18 M. 88. 2. (1893) I. L. В, Mad. 17 M, 9. е г 

8, e (1887) I. L. Е, 22 В. 658. i 
* I " 
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the marriage, search for a bride, pay the expenses required there- 
for in four shares, that is to say, other expenses excepting jewels, 
and have the marriage celebrated. The plaintiff did not marry 
until 1992, when he was ~between forty and fifty, and had to pay 
a bride price of Rs. 500, which took the form of a conveyance for 
land worth that amfount, to the father of the girl, aged тб, whom 
he obtained in marriage. He has now sued one of the brothers 
under the award for a share of the marriage expenses including 
the bride price and has obtained a decree. It is now contended 
for the appellants that the award, so far as it involves payment of 
bride price, is illegal and void. This, in our opinion, involves the 
question whether an agreement with the father of a girl for a pay- 
ment to him in consideration of giving his daughter in marriage 
should be regarded by the Court as “immortal or opposed to public 
policy? within the meaning of S. 23 of the Indian Contract Act. If 
so, by the terms of the section, the object or consideration of the 
agreement is unlawful aud the agreement itself is void. I¥ she 
agreement with the bride’s father be for an unlawful object, then 
so much of the award in this case as obliges the plaintiff's 
brothers to enter into such an unlawful contract or to contribute 
to the payment made thereunder must also be unlawful, although 
in other respects the award may be enforced.—Prckering v. 
Ilfracombe Railway Co.* 


e 

If the point were not covered Бу. authority we should have no 
hesitation in holding that such agreements for payment to a 
father in consideration of hig giving his daughter in marriage are 
immoral and opposed to public policy, whether the question be 
approached from the standpoint of Hindu law or ot justice, 
equity and good conscience which we are bound to administer. 
It is, no doubt, true that whena father gives his daughter in 
marriage in consideration of such a payment the marriage is valid. 
Seeing that this form of marriage is à survival from less civilised 
times and is still common among some sections of the Hindu 
community as well as for other reasons Hindu law has been 
unable to go so far as to refuse to recognize the validity of such 
marriages and has been compelled to tolerate them. Such con- 
tracts with a father are none the less opposed to Hindu concep- 
tions of morality, and the statement of Mr. Ghose at page 604 of 








1, (1868) І, В, 8, О, Pa 2869 250. 
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his Hindu law that it is certainly not allowable, according to the 
Smritis, to give o1 receive a price for the bride is abundantly 
borne out by the convenient collection of texts appended, to the 
chapter in which this statement occurs, Not only is thig not one 
of the approved forms of marriage, but it has received the oppro- 
brious fame of Asura or demon marriage аб one unfitted for 
human beings. From the other standpoint, it is clearly opposed 
to the dictates of justice, equity and good conscience to allow a 
father to make a profit out of the fulfilment of the duty imposed 
upon him by Hindu law of finding a suitable husband for his 
daughter, and such contracts by a father would appear to be more 
and not less objectionable than marriage brocage contracts enter- 
ed into by persons not having any special duty towards, or 
interest in, the parties to be married. The Bombay decisions 
ending with Dholrdas v. Fulchand,* are in accordance with this 
view, and a similar view was expressed by Garth С. J. in Ram- 
chand Sen v. Audatto Sen and Srinath Sen,? where it was unneces- 
sary to decide the point. The decision in that case, that money 
paid to a father may be recovered back ifthe marriage does not 
take place, may be supported if the agreement be, held illegal on 
the ground that money paid under an executory illegal agree- 
ment may be recovered back when the illegal agreement has not 
been executed —Leake on Contracts, p. 672, 3rd edition. 


e 
In Visvanathan v. Samtnathan, ? however, a contract to pay a 


father Rs. 400 for giving his daughter in marriage was enforced, 
and the Court declined to hold that in the present state of society 
the receipt by a Hiudu father of money in consideration of giviug 
his daughter in marriage is in every case without distinction 
immoral or contrary to public policy, and laid down that each 
case must be decided on its own merits. We feel great difficulty 
in following this decision, whicb throws upon the Court the duty 
of holding an enquiry as to all circumstances of each case. Such 
an enquiry would, we think, be very objectionable as the Court 
might be called to go into all sorts of embarrassing questions, 
and there would be no well-established standard by which the 
propriety of the partigular agreement could be tested. In consider- 
ing whether any particular contract is illegal the Courts have 
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generally considered whether the tendency of such contracts if 
enforced would be adverse to morality or public policy, rather than 
the precise amount of mischief which would be likely to result 
from enfprcing the particular contract before the Court. We think 
this is the right way to approach the question and we agree with 
the observation of Narran С. J. in Dholidas у. Fulchand* *t page 
662: “If this Court were to enforce such a contract when the 
amount is small and in accordance with caste principles, it would, 
I think, be impossible to treat other contracts of a similar kind, 
but differing only in amount, as unenforceable.” In view of the 
fact that the decision in Vesvanathan v. Samtnathan® has been 
referred to without disapproval in Vasthyanathan v. Gangarazu,® 
and has been followed in Baldeo Sahatv. fumna Kunwar, and as 
the question is important, we have resolved before deciding this 
case to make the following reference to a Full Bench. 


“Js a contract to make a payment to a father in consideration 
of his giving his daughter in marriage to be regarded as immoral 
or opposed to public policy within the meaning of S. 23 of the 
Indian Contract Act?” 

These petitions came on for hearing in due course before the 
Full Bench constituted as above. 


E. Venkatarama Sarma for petitioners in both cases 
e K. Subvamania Sastri for respondents in both cases. • 


E. Venkatarama Sarma.—Visvanathan v. Saminaéhan? is 


_inconsistent with Vatthyanathan v. Gungaraju.? The eorrect 


principle has been laid down in Dholidas v. Fulchand! and Ram- 
chand Sen v. Aditya Sen and Srinath Sen.” The principle followed 
in Visvanathan v. Saminathan® and Baldeo Sahat v. Fumna 
Kunwar*ishighly inconvenient in application. Selling a girl 
is denounced by Manu as ‘Kanyavikraya.’ А wife married 
under the Asura form is not a фийи. She is unfit for Brahmins 
and is forbidden. The view taken in Dhol:dasv. Fulchand* is 
more in accordance with the Hindu spirit than the view taken in 
Visvanathan v. Saminathan.? 


К. Subaramanta Sastrt—for respondents—relied upon Baldeo 
Sahat v. ўитпа Kunwar* and the principle laid down’ therein. 








1. (1897) L L. R 22 B. 658 at 602. 2. (1889) I. L. R. 18 M. 88, 
з (1893) I. L. R. 17 M. 9. «1. (1901) I. 1. В. 23 A. 495. 
: 6. (1884) I. L. B. 1Q О. ]054. 
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The contract may, in fact, be a provision for the girl, or may be 
necessary for the marriage of the girl herself, which ought to 
be done under the ‘Hindu Law before puberty. The conditions 
in India make it inexpedient to apply the English principles 
strictly. Whatever may be the view of the Smrsfres, custom does 
not forbid the Asura form but approves of it. e 


The Court delivered the following 


OPINIONS :—The Chief Fustice:—The question which has 
been referred to us is “ Isa contract to make a’ payment to a father 
in consideration of his giving his daughter in marriage to be 
regarded as immoral or opposed to public policy within the mean- 
ing of S. 23 of the Indian Contract Act?" 

I am of opinion that our answer to this question should be in 
the affirmative. 

I should nave had little hesitation in coming to this conclu- 
sion had it not been for the fact that in Vasthyanathan v. Ganga 
razu*,in which the judgment was delivered by Sir Muthuswamy 
Atyar, the learned Judges would appear to have approved of the 
decision in an earlier case, Visvanathan v, Saminathan?, in which a 
contract to make a payment to a father in consideration of his 
giving his daughter in marriage, the marriage having taken place 
in the Asura form, was held to be enforceable. There can be по 
doubt that the contract which was held to be contrary to public 
policy in Vatthyanathan v. Gangarazu? was a marriage brocage 
contract, in the ordinary acceptation of the term, whilst in V/sva- 
nathan v. Samtnathan® the contract was with the father, Further, 
Ido not think it can be said that the Judges who decided Vesva- 
nathan v. Samtnathan? intended to limit this decision to cases 
where the marriage had taken placein the Asura form. There are 
general observations in the judgments in Visvanathan v. Sami- 
nathan? which go to show that the learned Judges were of opinion 
that the English rule of law was not applicable, apart from any 
question of the form of the marriage, and Sir Muthuswami Atyar 
in Vatthyanathan v. Gangarazu? did not cissent from those obser- 
vations. Sir Muthuswamt. Atyar based his decision on two 
grounds 722, “that the justice or the public policy is open to no 
question, and that no established usage precludes its application 
except in the case of a mgney payment agreed to be made to the 

1. (1889) LL. Б.І8М.88 . 
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father of the girl in the Asura form.” The learned Judge appears 
to haye intended to limit his exception to cases where the 
marriage took place in a form which necessarily involved a money 
paymegt to the father. Although it may be, that as regards the 
particular case in which the present order of reference has been 
made, the questio does not arise, we cannot answer the ques- 
tion,in the general form in which it has been referred to us, 
without deciding whether the rule does or does not apply when 
the marriage is in the Aswra form. It is to be observed 
that the learned Judges who decided Vasthyanathan v. Gangarazu* 
were not considering the general question which we have to 
decide but the special question whether the earlier decision, 
where the marriage had been in the Asura form, was good law. 
The question arose for consideration in the Bombay High Court 
in Dholidas v. Fulchand.? Inhis judgment in that case Zwabjt 
J. after referring to the authorities, said: “ Тһе above authorities 
seem to me to establish conclusively that a promise to pay motey 
toa Hindu father, in consideration of his giving his son or 
daughter in marriage, cannot be enforced in a Court of law. It is 
no doubt, true, however, that the Asura form of marriage 
which is legal among the lower castes, is nothing more than the 
purchase of a wife from her father by the husband. It has, there- 
fore, been contended that so long as such a formof marriage ig 
permitted, payment of money to the father of a boy ог girl cannot 
be illegal and must be enforced. I agree, however, with Szo/Z J. in 
thinking that this argument is not well founded, for though the 
Asura form of marriage when actually performed may be recog- 
nised as valid, it does not follow that an agreement for such a 
marriage would be legally enforced. Manu himself denounces it 
strongly, and lays it down in S. 24 that 'the ceremonies of 
Asura must never be performed. Ithink, therefore, that though 
the money, if actually paid to the father in consideration of the 
marriage, cannot be recovered back when once the marriage is 
solemnized,it by no means follows that a suitto recover the 
money, where it has not been paid, would lie.” Ithink, this is 
the better view and I am prepared to adopt jt. è 


In my opinion a question of this sort should be decided on 
general principles and not with reference to the special terms of a 





——— —— MÀ T 
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particular contract. I entirely agree with the observation in the 
order of reference that an enquiry in each case as to whether, 
having regard to the terms of the particular contract, the contract 
is or is not contrary to public policy, would be very objectjonable. 


I would answer the question in the affirmative. 
Miller J. and Munro J. :—We agree and hdve nothing to add. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Miller. 


Rajah Venkata Narasimha Appa Rao 
Bahadur .. Defendant* 
7. (Appellant). 
Rajah Surnani Venkata Purushottama 
Jugganadha Gopala Row Bahadur 
„апа 2 others cea Plaintiffs 
z (Respondents). 


Н1лйм Law—Inheritance—Pronty—Daughters daughter and Father's sister's 
son's зол— Widow—Acoretron to astate—Religwus endowment— Dhamakariaship— Pre- 
soription for hered:tary Dharmakartaship—Nature of right aequwed. 


Tue father’s sister's son's son 18 entitled to succeed to the estate ofa Hindu in 
preference to his daughter's daughter. 

Where the holder of a Ше estate (e.g a daughter) in a Zamindary built a palace 
on Zumindary land out of the income of the Zamindary over which she had absolfite 
power of disposal for Rs. 40,000 as a residence for the zemindar for the time being: 

Lied: ihat apart from any question of intention on the рагі of the Lfe-extate 
holder, the building should be held to have become part of the estate and should conse- 
quently devolve as part of the estate. 


Held further. tbat in the caso in question, intention of the life-estate-holder 
was also to incorporate the building with the estate. 

]f а man obtains possession of land claiming under а deed or will, ho cannot after- 
wards set up another title to the land against the deed or will though it did not 
operate to pass the laud in question, and if he remains in possession till 12 years have 
elapsed and the title of the testator’s heir 1з extinguished he cannot claim by possession 
an interest in the property different from that which he would have taken if the 
property had passed by the will or deed. [Dalton v Fitzgerald1 followed.) 

A Hindu widow or daughter succeeding to a Dharmakartaship held by the last 
male owner cannot by possession for over 12 years claim any more interest in the 
Dharmakarfaship than a life-catate which is the interest they would have Fumar 
taken if the same had passed to them by will or deed. 


A, No. 157 of 1905. А 36th February, 1908, 
1. (1897) 2 Ch. D. at 98, А 
е e 
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Appeal from the decree of the Subordinate Judge of Kistna 


‚ in О. S.No. 30 of 1903. . А 


Ў. H Seshagiri Atyar and Р. Nagabhushanam for appellants. 


Sir V. Bhashyam Atyangar, V. Krishnaswams Anar and 
C. R. Tiruvenkatashartar for respondents. 


T. V. Seshagiri Atyar cited, on the question whether a widow’ 
treats buildings constructed out of .incomes derived from her 
husband's estate as part of the estate, Subramantan Chetti v. 
Arunachalam Chetti; Akkannav. Venkayya*; Isrt Dut Koer 
v. Hansbuitt Kotrain? ; Sowdaminee Dasi v. The Admtnsstrator- 
General of Bengal* ; айай Singh v. Saheb Singh. There 
is no presumption that the widow would treat the new property 
as an accretion to her husband’s estate. 


Limstation in respect of trusteeshsp of the.temple and tts 
properises. The history of this is as follows :— e 


Originally the temple and its properties were not under the 
management of the Mylavaram Zemindars. 


The temple is not in Mylavaram but is in Chintalapudi. In 
1823 these (f. ¢., temple, its properties and the trusteeship) were 
mortgaged to the Mylavaram Zamindar by the Chintalapudi trus- 
tee. Until 1849 they were with the Zamindar. From 1849 to 1855 
they were with the sons of the mortgagee. In 1855 there was an 
agreement between the two brothers in the Zemindari about this 
temple. Theagreement was that the younger should not have any 
concern in the temple and its affairs. On the same day in 1855 
the younger brother writes to the Kurnams that the trusteeship 
isto vest thereafter in his elder brother and his descendants from 
generation to generation and that he must be looked to for orders, 
etc., in connexion with the temple. In 1859 the elder brother, by 
his will, directed his wife Venkamma to be its trustee. In 
1877 this Venkamma directed, by her will her daughter 
Chinnaya Row to be its trustee. In Ex. ХУТ, it is mentioned 
that the temple was under the hereditary management of Chin- 
talapudi family. From 1877 up to date of suit, the temple was 
with the daughter Chinnaya Row. 

1. (1901) 1. L. R- 28 M. 1. 2, (19D І.І, R. 25 M. 351. 


&. (1883) 1 L. R. 10C 894 (P.C.) 4. (1892) I. L. R. 30 O. 483: P. C. 
5. (1887) L L., R. 14 C 887 (P* O), 
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Succession to the temple management does not follow the 
line of succession of other’ estates of the famfly. There is no 
definite course of succession with regard to this management. 
There is only-one succession with regard tothis, £. e., fm the 
father to the son, then the widow and then her daughter. Ven- 
kamma succeeded as full owner to the maufgement under her 
husband's will Then she made a gift of it to her daughter in 
1877. The widow prescribed for the trusteeship and it became 
her absolute property. 

[Benson J :—1f there is a definite course of succession in regard 
to the general estate, then why should not this also go likewise ?] 

T. V. S. Under the will of her husband the widow got the 
management absolutely. Then her daughter held it as donee 
absolutely. It is the daughter's stridhanam. Moreover, both the 
widow and the daughter held it adversely against others, each 
for moge than 12 years. Тһе lower Court's judgment is that if 
the original trustee had a right to appoint his successor, any 
trespasser on the trusteeship acquires that right to appoint -his 
successor. One brother’ who was entitled only to half of the 
trusteeship cannot renounce his right in favour of his other 
brother, who is the owner of the other half. 


The elder brother in the Mylavaram family did not acquire 
any hereditary right in the management of the temple. Even tfo 
or three successions lineally do not create any hereditary right— 
Kaltana Sundaram Ayyar v. Umamba Bayt Saheb; апай v. 
Goswamt?; Appasamt v. Nagippa® ; Greedharee v. Nundoktssor.* 


[Benson J :—-You have not been able to cite any instance where 
trusteeship in the family descended to a different person from the 
heir. ] ' | 

T. V. S.—None in this family in which there were very few 
successions. anak: v. Goswamt? says that it might descend to 
other persons and that it need not descend hereditarily. 

[Meller J.—Suppose the first male in this family had been 
the founder of the trust ; then how would it descend ?] 


T. V.S. —Not necessarily hereditarily as was held in 4 pasami 
v. Nagappa? and Fanaky v. Goswamt?. The trusteeship itself came 
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to the family after the first man prescribed for it having got it by 
the illegal transfersin 1823. it is the plaintiff that must establish 


` а hereditary right with regard to the trusteeship. He has not 


proved it. А 


[Мше J —The will only says :—'* The wife shall conduct the 
uisavam according to mamool and the trusteeship in the temple.”] 


Whether the will gives her any right as trustee absolutely or 
not,she exercised that right absolutely and, therefore, she pre- 
scribed for it. Нег азили is shown by her will in favour of her 
daughter. The daughter undoubtedly prescribed for it as a donee 
with absolute rights. 


Sir V. Bhashyam Atyangar for respondent.—Even if I am 
held not adopted I am a Bandhu. A paternal aunt's son's son is 
nearer than the daughter's daughter ander the rulings of this 
Court. The position which this High Court assigns to female 
heirs not specifically mentioned in the text is next after all the 
male Bandhus. Sister’s son was preferred to a sister by reason of 
sex.—Lakshmanammal v. Tiruvengada Mudali* ; Mayne’s Hindu 
Law, 7th Edn. p. 729, para 539. A son's daughter is a bandhu— 
Nallan v. Pornal?. A maternal grandfather is preferable to the 
paternal aunt—CAtnnammal v. Venkatashala?. Mother's brother 
was preferred to father’s sister—Narastmma v. Mangammal', 
A daughter's daughter is a bandhu—Ramappa Udayan v. Атти 
gath Udayan’. Daughter’s son’s son is preferred to daughter’s 
daughter's son. Male bandhus excluded female bandhus— Sunda- 
rammal Rengasami* ; Thirumalachariar v. Andalammal ". 


Admittedly paternal aunt’s son's son is a bandhu and an heir. 


As regards accretions.—The palace was intended to be built 
on kamatam lands and Venkayamma laid the foundation stone, 
but owing to some ill omen it was abandoned. If it was built as 
intended on those lands it would certainly have belonged to the 
estate and would have descended to the reversioners. Kamatam, 
(т.е, home farm, #.¢., pannai) lands do belong to the Zamindari. 
This fact shows the intention. 








A 
1. (1882) 5 M. 241. 9, (1890) 14 M. 149. 
з (1891) 15 M. 421. 4. (1889) 13 M. 10. 
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It is built on three sites one of which belonged to the Zamin- 
dari; the second was land got in exchange for land relinquished 
by a tenant ; the third was a relinquished village site. . 


There is evidence that the old Zamindar’s house was он the 
same site. The palace is described as “ palgce appertaining to 
the Zamindari” in the accounts kept for building it. Ifone 
having a life interest on a site builds a permanent palace thereon, 
then, as a matter of law, the palace goes to the full owner after the 
termination of the life-estate. There is ample evidence of inten- 
tion to treat it as accretion to the estate. Moreover, the palace is 
one which is appropriate only to a Zamindar. A Zamindar who is 
the full owner of his income and who builds a pucca palace 
there-with intends it for the Zamindari. In this case this 
erection of the palace is nothing more than an enlargement 
of the old palace of the Zamindari that was once standing 


thereÓn. 


On the question of limitation with regard to trusteeship.— 
The trusteeship was originally hereditary in the Chintalapudi 
family. It is conceded here Katsanasundara v. Umamba Вау? 
has no reference tothis case. The question there was whether 
the trusteeship was hereditary. 
e 


We shall take for argument’s sake that the transfer of the 
trusteeship was illegal and void. Then the trusteeship came to 
the Mylavaram family by trespass. Then this family must be 
deemed to hold it in the saime way as the Chintalapudi family, 
t.e., with hereditary rights. Moreover, the mortgage itself, whether 
legal or illegal, descended hereditarily. A trespass even of a 
hereditary office on the expiry of 12 years not only extinguishes 
the right of the original owner but creates a right of ownership 
in the trespasser—Limitation Act, S. 28; Art. 124; Act IX of 
1871, S. 28. 


The junior brother does not relinquish his half right in 
trusteesltip. He says simply that both the brothers were joint 
trustees and that on division the eldest alone should take it. The 
agreement or Samakhya of 1855 says that бой arranged that the 
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elder should have it alone. Even under the will of 1859 the elder 
brothey gives the trusteeship to the widow only as widow аца not 
otherwise. For it says “according to law the wife is the karta" 
“ the wife shall be our karta according to law.” Some stridha- 
nam is expressly given to the widow. ‘Therefore the widow held 
the trusteeship shé was holding as heir or karta accord ing to law 
as mentioned in the will, f.e., she held it as a widow. There is 
no disposition oftrusteeship in the will in favor of the widow. 
Trusteeship is property—Gnanasambanda v. Velu Pandaram.* 


Even a joint trusteeship might be acquired adversely— aZ- 
want Rao Bishwant Chandrashor v. Puran Mal.*? The gift deed 
in 1877 to the daughter isto the daugbter only as the next heir. 
The gift of 1877 is not merely of the trusteeship. All other pro- 
perties are disposed of in favour of the grantee іп ¢he same way, 
In respect of the other properties it is not. claimed that either the 
widow or the daughter obtained absolute ownership. The 

_widow purports to transfer only what she has. 


Dalton v. Fiizgerald.*5—lí a man gets possession of property 
undera deed or will and is in enjoyment thereof, he cannot set 
up that he got into possession in any other way ог that he pre- 
scsibed for any other kind of possession than that under the will 
or deed. "Therefore, it being here conceded that the daughter got 
the trusteeship under the deed of 1877, she cannot say that she 
became full owner by limitation adversely against the reversioners, 
if the will on its proper construction gives only a limited estate. 
апо v. Goswamt* is distinguishable as it only prohibits a 
course of succession contrary to the Hindu Law. 


The Court delivered the following 


JUDGMENT :—In this case the plaintiffs sued to recover 
possession of certain moveable property which was in the posses- 
sion of Venkata Chinnaya Rao at the time of her death in 1902 and 
also of a house built by her and of the Darmakartaship of a certain 
temple which was under her management at the time of Her death, 
and which then passed into the.possession of her husband who is 





1, (1899) I. І. В. 28 М. 271; Р.О, з. (1883) 10 L. A. 90, 
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the defendant. The Subordinate Judge dismissed the suit as 
regards the moveable property, which he held was Chinnaya Rao’s 
absolute property, and which, therefore, passed to her husband.on 


- her death., The other property he decreed to the , Plaintiffs. 


Against that decree the defendant appeals. ‘The plaintiffs filed a 
memorandum of objections as regards the moveable property, but 
it was not moved before us. ' 


The relationship of the parties and of various members of 
the family is shewn below :— 


Rajah Lakshmi 
Rayanam Саги. 





Venkatapathi Rao Ramachendra Rao. Sayamma Rao 








e, (died 23rd July Jupalle Venkata- 
1849) raghava Rao. 
! І | 
| | 
Jagannatha Laksh- Venkatagopala Venkata Gopala 
ma Rao (died Narasimha Rao Narasimha 
31st July 1859) (died 1887.) Rao is alleged 
(married) Lakshmi to have been 
Venkamma Rao adopted in 4831. 


died Mey 7095) Ist i mM ard plain- 
tiff. tiff. НЕ 
(Their daughter is) 
Venkata Chinnayya 
Rao (died 12th March 
1902) married Sri Rajah 
Venkata Narasimha 
Appa Rao (Defendant— 
Appellant.) 





1 
Vis Sobhannachala ^ Raghunatha Appa Rao 

Jagannatha Lakshmi (died 3rd June 1893.) 
Royappa Rao (died 188h 


August 1890.) . , : Е 
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Jaganatha Lakshma Rao and his brother Venkatagopala 
Narasimha Rao, who is the father of the plaintiffs, lived as joint 
members of a Hindu family under the Mitakshara law until 1855 
when they divided all their property. Jagannatha under the parti- 
tion obtained 1 and 1/4 share of the Mailavaram estate and also 
the Dharmakartaship of the Dwaraka Tirumala Temple which i$ 
in dispute. In 1859 he made a’ wil in which tnter айа 
he directed that his wife should “conduct the Darmakarta- 
ship” of the temple. He died in the same year, and as he had no 
sons, his property passed to his widow Venkamma Rao. In 1877 
she executed a deed of gift in favour of her only child, 
Venkata Chinnaya Rao, the wife of the defendant, whereby she 
gave her at once the т and 1/4 sharein the Mailavaram estate and 
also the Dharmakartaship of the temple,but retained one village of 
the estate for her own maintenance and also the house in which 
she lived and gave these to her daughter atter her death. She died 
in 1893 and her daughter Chinnaya Rao died in 1902. It willbe 
observed from the genealogical tree that Chinnaya Rao had two 
sons, but both of them died many years before her. On her death 
her husband, the present defendant, took possession of the Dhar- . 
makartaship and of the house with its site and grounds. The 
present plantiffs, it will be observed from the family tree, are the 
sons of Venkatagopala Narasimha Rao, the brother who divided, 
from Jaganatha Lakshma Rao in 1855. ‘They got possession of 
the x and r/4share of the Mailavaram estate on the death of 
Chinnaya Rao and the defendant's suit to recover it founded on 
Jagannatha’s will of 1859 has been dismissed by our judgment in 
Appeal No. 98 of 1904 delivered to-day. The present suit is 
brought by the plaintiffs as reversioners of Jagannatha Lakshma 
Rao to recover the house above referred to and the Dharmakarta- 
ship. 


For the reasons stated in our judgment in Appeal No. 98 of 
1904 the defendant cannot resist the plaintiffs claim by virtue 
of any title conferred by the will, but he also resists on other 
grounds. One of these is that Venkatagopal Narasimha Rao, 
the father of the plaintiffs, had been adopted in 1831 by Jupalle 
Venkataraghava Rao who was married to Sayamma Rao, the 
sister of Venkatapathi Rao who was the father of Jagannatha 
Laksitma Rao and of the plaintiff's father, and that the plaintiffs 


\ 
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had thus passed intp another family and could only claim as 
bandhus through,their grandmother, Sayamma, and that Chin- 
дауа Rio had daughters living who are reversioners nearer in 
degree than,the plaintiffs and who therefore take the prpperty in 
preference to them. We do not think that the question of the 
adoptión affects the plaintiffs’ rights to the property in dispute. 
If the property is property that will pass to the reversioners of 
Jagannatha Rao, in other words, if the property was not the 
Stridhanam or absolute property of Chinnayya Rao, then the 
plaintiffs being male or “regular” bandhus are entitled to it by 
virtue of their sex in preference to any female reversioners even 
though the latter may be nearer in degree and the plaintiffs are 
bandhus even if their father was adopted. In that case they are 
bandhus as the sons of the (adopted) son of the sister of the father 
of the deceased Jaganatha Lakshma Rao. This has long been 
the settled law in this Presidency (see Mayne's Hindu Law, para 
593, 7th edition, and the cases there quoted by him) ‘The ques- 
tion then is, whether the property was the stridhanam or absolute 
property of Chinayya Rao. The defendant claims the house as 
such because it was built by Chinnaya Rao out of the income of 
the Mailavaram estate, and there isno question but that the 
income belonged absolutely to Chinnaya Rao whether she was 
the full owner of the estate or had only a woman’s limited estate 
‘therein. The plaintiffs claim the house as an accretion or addi- 
tion to the Mailavaram estate. We think that the Subordinate 
Judge was right in finding the plaintiffs’ claim proved. It is 
highly significant of Chinnaya’s intention that this house should 
bea palace, or residence for the Zamindar (¢.¢., for herself during 
her life and thereafter for her son who was then alive) that she 
intended to build it on the home farm (kamatam) land 
of the estate and did actually spend Rs. r,coo on the construc- 
„Чоп of a large house on this site, but abandoned ‘it as 
she considered the death of her son which took place at 
this time was an evil omen. She, however, considered that her 
dignity as Zemindarni of the larger part of the estate required her 
to have a suitable palace; and the more so as the plaintiffs, who 
owned the smaller part of the estate, had built themselves a fine 
upstair house. She therefore spent no less than Rs. 40,000 on her 
palace, and we find that the site and grounds were largely land 
which undoubtedly belenged to the estate, Part of this land ,we 
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find from the evidence of the Peshkar, belonged to Jagannatha 
himself, part was acquired by Venkamma in xchange for, an 
abandoned site which belonged to the estate, and parts were lands 
relinquished to Venkamma and Chinnaya as owners of the estate. 
In the deed of gift in 1877, already referred to, Venkamma left to 
Chinnaya after her dtath, “ the vacant site and houses in Maila- 
varam” and directed that they shall vest in Chinnayya “ along 
with the estate,” 7. е, as part and parcel of the estate. This 
shows plainly that this part of the site of the buildings in dis- 
pute belonged to the estateand was not part of the private pro- 
perty of Chinnaya. Lastly, the pay lists of the coolies employed 
(Exhibit S series) in building the palace show that they were 
** doing the work of ааш. the upstairs of the palace apper- 
taining to the 1 and j estate of Mailavaram.” We think it is 
clear from all the evidence that the buildings in dispute were 
constructed as a palace or residence for the Zamindar for the time 
being and were intended to go with the estate as part of it, arfd 
not to be kept as the private property of Chinnaya’s heirs if they 
should be dissociated from the estate. Moreover, the buildings 
being, in large part, оп land belonging to the estate, would go 
with the estate apart from any intention of Chinnaya to treat 
them as part of the estate. 


We think, however, the intention is sufficiently clear and the 
very character of the buildings indicates that the intention was 
as we have said. That being so, though the fund out of which 
the buildings were constructed, was the absolute. property of 
Chinnaya, yet the buildings must devolve as part of the estate in 
accordance with the intention of Chinnaya to treat them as such— 
Subrahmaniam Chetty у. Arunachellam Chetty: and Akkamma 
v. Venkayya ?. 


With — tothe Dharmakarthaship itis necessary to see 
whatisits history. lt was originally nota part of the Майа 
varam estate, but was part of the Chintalapudi estate. In 1823 
the Chintalapudi estate was mortgaged with possession to 
Venkatapati Rao (the father of Jagannatha Lakshma Rao) and 
he took possession of the Dharmakartaship at the same time and 
held it till his death in 1849. It then passed to Jagannatha and 








his brother (the father.of the plaintiff) until they divided in 1855 


1." (1904)I. L. В. 28 M. 1. & (5501) I, L. R 25 M. 851. 
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when it was given to Jagannatha along with his 1} share in the 
Mailayaram estate., This Dharmakartaship originally descended 
hereditarily when it appertained to Chintalapudi estate amd in 
the deed of 1855 it isalsoexpressly stated that it is to descend 
in the family of Jagannatha '* from generation to generation.” 


(d 

In the will of 1859 Jagannatha directs that his wife Venkam- 
ma is to conduct the Dharmakartaship, and in 1877 Venkamma 
as already stated gave the possession of the estate and of the 
Dharmakartaship to Chinnaya Rao. It is evident that this pro- 
perty has always passed as an hereditary estate just as did 
Jaganatha’s share of the Mailavaram Zemindari, and it would 
therefore prima facte pass to the plaintiffs as the reversioners 
entitled to the hereditary property of Jagannatha Rao. But the 
defendant attempts to resist the claim by raising an ingenious 
plea founded on the law of limitation. As we understand the 
contenion, itis that the transfer of the Dharmakartaship to 
Venkatapathi in 1823 was illegal as being against public policy 
and that possession of it was therefore that of a trespasser as 
was also the possession of Jagannatha, Venkamma and Chinnaya 
and consequently adverse to the plaintiffs, and that this adverse 
possession had given rise to an absolute title in Chinnaya Rao by 
virtue of S. 28 of the Limitation Act, and that the Dharmakarta- 
sip would therefore pass to her personal heirs instead of going to 
the plaintiffs as reversioners of Jagannatha Rao. "The argument is, 
however, fallacious. Wenkatapathi prescribed for only ,the same 


title as to Dharmakartaship as to the Chintalapudi Zemindari, #.4.,. 


for an hereditary though not absolute estate. In the deed of 1855 
it is distinctly referred to by him as an hereditary estate. In his 
will he made no attempt to alter the course of succession. Не 
gave his wife the Mailavaram estate because “ according to the 
law (Dharma Sastras) the kartaship (heirship) rests in my wife,” 
and he directed her to conduct the Dharmakartaship of the tem- 
ple. His evident intention was that she should have what the 
law gave her—nesther more nor less—that ts a life estate in both 
the properties. So also Venkamma by her gift to Chinnaya in 
1877 did hot attempt td alter the succession. She gave her both 
the estate of Mailavaram and the Dharmakartaship “ as according 
to the Hindu Law you are éhe chief heir after us" to the property. 
Even therefore if the transfer of the trusteeship to Venkatapathy 
т 
3 . 
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AppaRao was invalid and even if Venkamma had no power to renounce 

А m Ray, tHe trugteeship in favor of Chinnaya it could make no difference 
in the quality of the interest taken by Venkamma and Chinnaya. 
Venkamma taking under the will (ifit was genuine) could only 
have the interest which the testator gave her under the will, and 
Chinnaya taking under the gift could only have the interest which 
the gift gave her, that is, in both cases, a woman's limited estate 
under the Hindu Law. Neither Venkamma nor Chinnaya could 
claim by possession an interest in the property different from 
what they would have taken ifthe property had passed by the 
will or deed, and it is not open to the defendant claiming under 
them, to claim any higher estate, as observed by Lopes L. J. in 
Dalton v. Fitzgerald! : “Ifa man obtains possession of land 
claiming under a deed or will, he cannot afterwards set up ano- 
ther title to the land against the will or deed though it did not 
operate to pass the land in question, and if he remain in ро 
sion till 12 years have elapsed and the title of the testator's* heir 
is extinguished, he cannot claim by possession an interest in the 
property different from that which he would have taken if the 
property had passed by.the will or deed.” 


We find, then, that there is no ground on which the defend- 
ant can resist the claim of the plaintiffs as reversioners, and we 
dismiss the appeal with costs. " 


The memorandum of objections is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Miller. 
Sri Rajah Venkata Narasimha Appa 
Row Bahadur .. Appellant* 
v. (Platnts f). 
Sree Rajah Suranani Venkata Purshottama 
Jaghandadha Gopal Row Bahadur and 
others .. Respondents 
(Defendants.) 
Hindu Law— Will—Custom—Appointed dang hter— Obsolete, 
A Timdu after giving his widow power to adopt by bis Will provided as follows : 
— If no boy is found and if a daughter has а зоп that Boy becomes a Dabhitrakarta 
according to the Dbarmasastias, su that boy alone should become the karta for the eu 
tiro property belonging to us." 
е Ф 


è * A. No. 98 of 1904. 26 February, 1908. 
1. (1897) 2 Ch. 8р, 98, 





PART XVII.] THE MADRAS LAW JOURNAL REPORTS. 421, 


Held :—That the will could be construed as appointing a daughter to raise в son 
спу if there were in exiatence a living custom to which the words can be referred . 
and that the Idnguage fh the will was not such as to indicate the testator's intention to 
revive a dead custom or create a new kind of heir for himself unknown to fhe law of 


the present day. e 
P . 
The опав of proving the existence of the custom is upon the person who relies upon it. 


[Thakur Joobaath Singh v. The Court of Wardst referred to.] 

Appeal from the decree and judgment of the Court of the 
Subordinate Judge of Kistna, at Masulipatam, in O. S. No. 1 of 
1903. 

The facts, the genealogy and the material portions of the 
will in question are given in the judgments. 

Т. V. Seshagiri Atyar and Р. Nagabhushanam for appellant. 


Sir Ё. Bhashyam Iyengar, V. Krishnaswami Atyar and 
С. R. Tsruvenkatachartar for respondents. 


e T. V. Seshagiri Atyar for appellant— There are three possible 
constructions. The is£ construction of the willis that the testator 
appoints his daughter Chinnayya to be his heir and to beget a son 
to succeed to his estate as appointed daughters son. The 2nd 
construciton is that the widow of the testator is given a life estate, 
and after her death the property isto goto the grandson. 'The 

rd fossible construction is that the widow is to have an estate only 
up to the birth of a grandson, and then there isa gift over to 
him. On both the 2nd and 3rd constructions the daughter is 


excluded. 


Sir V. Bhashyam Atyangar for respondent :—Appointment 
of a daughter is obsolete. The appointed daughter’s son becomes 
the actual son ; so the appointment must be made by the testator 
in his lifetime and with all rites and ceremonies. The appointed 
daughter’s son becomes the son and belongs to the appointer’s 
gotram, Therefore, the plaintiff who belongs to a different gotram 
cannot succeed as the father of the appointed son. The custom, 
if any, ought to have been specially pleaded. 


T. V. S.—I contend that upon the language of the will the 
grandson becomes an appointed daughter's son—Mayne’s Hindu 
Law, 7th Edn., para 76, 78; also Mayne, page 704, 705, para 519. 

1 (1875) 3I. A. 163. 8. 0. 15 B, L. R. 190. — — 
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Appa Rao The Privy Council does not consider the custom obsoleté—Thakoor 


v 
Gopala Rao. 


Geebuath v. The Court of Wards. [Benson J. The Privy Council 
says [he custom seems to be obsolete but if any one says he occu- 
pies that character he must, in effect, plead it. You have not 
here pléaded it.] 


* 
Sir V. В.—тећтей to Vasudevan v. The Secretary of State? ; 
Agnithratan v. Ittichert; ? to show that *putrika putra’ is obsolete. 


Т. V .S.—These cases only show that the Sarwaswadanam 
marriaze is obsolete and not ‘putrika putra.’ [Benson J.—You 
will go on with the other constructions.] 


T. V. S.—ind and 3rd consirucitons.—'The clause “according 
to law the Zaríashtp rests with our wife” constitutes her karta. 
The previous clause gives the estate to the grandson on the 
death of the wife, or it can be construed as divesting the wife of 
the property as soon as he is Боги. ‘Though no grandson was 
born to’ the testator at his death a gift to him is valid— V/zdhi- 
rajulu v. Mukuntha.* Section 100 of the Indian Succession Act 
is made applicable to Hindus—lIllustration (7) of S. тоо —v:de 
Hindu Wills Act. This principle should be made applicable 
to the mofussil where there is no Hindu law prohibiting gifts 
to unborn people. 


Sir V. &.—Even the Hindu Wills Act lays down that the 
rule should not be applied if it contravenes any rule of Hindu 
law and the Hindu law prohibits gifts to unborn people— Zagore 
Case . . 


Sir V. Bhashyam Atyangar for pondent was not called 
upon to reply. 


The Court delivered the following 


JUDGMENT :—For the decision of this appeal we have to 
consider a portion of the will of Rajah Suraneni Jagannatha 
Lakshma Row, Zeminder of Mailvaram who djed on the 31st 
July 1859. We assume for the purpose of this judgment that the 
will is genuine, a point which is in dispute. 

The important portion is the paragraph numbered li in the 
translation. It runs as follows:— 





1. (1875) 21, A. 168 : в. C. 16 B. L В. 19. 
2. (1884) І. L. R. 11 M. 162, 8. (1889) 1 M. L. J. 303. 
4° (1905) I. L. R. 28 M. 863, б. (187349 В, L. R. 877; Р.О, 
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“We have no wale issue; as a suitable boy could not be 
found among the Jnaties no adoption has been*made till now. If 
our wife Lakshmidevamma Rao, findsa suitable boy among our 
Juaties she shall make our adoption according to her will and in 
accordance with the law.. If no boy is found and if our daughter 
Venkata Chinnaya hasa son that boy become (‘or will become’) 
a dauhitra karta (* daughter's son, hei) according to the law 
(Dharmasastras) so that boy alone should become the karfa for 
the entire property belonging to us. According to the law the 
kartaship rests in our wife: so our funeral rites as well as the acts 
to be done subsequentiy should be caused to be done through 
our wife alone.” 

The plaintiff is the husband of the testator’s daughter Ven- 
kata Chinnaya Row who died in 1902 after the death of her two 
sons, The defendants are sons of the testator’s divided younger 
brother Venkata Gopala Narasimha Rao who died in 1851. 


Mr. Seshagtrt Атуае on behalf of the appellant contended first 
that on a proper construction of the will the testator's daughter was 
appointed by her father to raise a son for him in accordance with 
a practice which is now generally reported to be obsolete. We 
need not determine whether in any event the language of the will 
could be made to bear this construction; it clearly could be so 
eonstrued only ifthere were in existence a living custom to which 
the words сап bereferred. It is not such language as could be 
interpreted as indicating the testator’s intention to revive a dead 
custom or create a new kind of heir for himself unknown to the 
law of the present day supposing him to have the power to 
do either of those things. It is clearly upon the plaintiff to 
prove the existence of the custom if he intends to rely on it 
(vide Thakur $eebnath Singh ~v., The Court of Wards) and 
he has not taken anyissue or otherwise raised the question 
beforethe Court of First Instance. It is a question which 
it may be impossible to decide without an elaborate investiga- 
tion of the usages and practices of the Velama community, 
and it is, therefore, not a question which can properly be raised for 
the first*time in the appellate court. In those circumstances, we 
have declined to hear argument upon the suggested construction 
of the will. Mr. Seshagiri 4syar then contends that the will confers 


1. (1875) 28]. A. 168 ; 15 B. І, В. 190, 
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upon the widow alife estate with remainder to the son of her 
daughter Chinnay& Rao, or an estate defeasible on the birth of 
a son'to that lady. The fatal obstacle to his success upon this 
ground,is the fact that neither of the sons of Chinmaya Rao was 
born in the lifetime of the testator. We are asked to apply to the 
case the principlé enacted in S. 100 ofthe Indian Succession 
Act, and transferred from that Act to the Hindu Wills Act, but 
that section as is pointed out by the learned authors of West and 
Buhler's Hindu Law contemplatesa power of disposition of exten- 
ding further in time than the Hindu Law allows, as by that law 
some one in existence at the testator's own death must be the ulti- 
mate legatee (West and Buhler, 3rd edition, page 224) 1 15 
needless, we think, to cite authority in support of this statement 
of the Hindu Law and we find nothing against it in the judg- 
ment of Sir Subrahmanya Atyar in Yethirajulu Natduv. Mukuntha 
Naidu: to which our attention wasinvited. The Hindu Wills Act, 
assuming that it has altered the law in the case of willsto which 
it is applicable has, of course, no application to the present case. 


The appeal is dismissed with costo. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


(ON APPEAL FROM THR COURT OF THH JUDICIAL COMMISSIONER OF OUDH.] 
Present :—Lord Robertson, Lord Atkinson, Lord Collins, Sir 
Andrew Scoble and Sir Arthur Wilson. 


Kalka Parshad and others .. Appellants.* 
7. : 
Mathura Parshad and others .. Respondents. 


Estoppel— Abandonmen! of point by advovate— Ecidenca— Pedigree— Admissibility 
Ёсїйөнов Aot Ss. 82 ci. б, 6. 

The suit was brought by the sons of the reversioner S. of the last male owner G, 
on the death of Gs widow M. P., for possession of immoveable property. The last 
male owner died 40 years before suit, the widow in 1896,and the plaintiffs’ father, through 
whom the plaintiffs claimed, in 1899. The whole question in the case was one of 
plaintiffa' father's relationship to the last male-holder. The defendant was the nephew 
of the last male-holder who took possession of the properties on the widow's death. 
The first Court found that the plaintiffs had proved the pedigrees filed by them and 
gave a decreo, On appeal the Judicial Commussioner(held as follows :-у'' The oral 
evidence to prove the pedigree sn the plaint is in my opinion, ot as little value as the 
documentary evidenceon which the plaintiffs rehed ; and at the hearing of the appeal 

* 1908 June 16, 17 and 23, and July 27. 
1. (1905) I. L R. 28 M. 3° 8. _ 
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practically no attempt was made to support the finding of the Subordinate Judge. The 
only contention was that * accepting the pedigree filed by „һе appellant, Mathura 
Parshad, the plaintiffs ate heirs of G. as according to it they are Samanedakas and, 
therefore, in the absence of other nearer heirs they exclude the defendant "? anti gave a 
decree for possession of 1/6th of the property on the ground that'there were other persons 
in the same degree of relationship to the last male-owner. А 

Неја 41) that in the circumstances the plaintiffs were пе, estopped by what hap- 
pened before the Judiolal Commissioner from attempting to establish that they were the 
heirs of @. 

(2) That the pedigrees were not ancient family records handed down from generation 
to generation and added to, as a member of the family dies or 18 born, but documents 
drawn up on a particular occasion for a epecific purpose by members of the family, and 
must accordingly be treated as merc declarations made by the persons who respectively 
drew up or adopted them; 

(8) That the first pedigree, was not shown to have beeen made post litem motam, 
and was, therefore, admissible; 

(4) That the second pedigree was on tbe evidence in the case clearly admissible 
as a declaration made bya deceased member ofa family touching the family 
reputation ог tradition on the snbject of its descent and that in order to 
make tye statement inadmissible on the ground that ıt was made past litem motam, the 
same thing must be 1n controversy before and after the statement was made ; 

[ Freeman v. Phillips] ; Shrewsbury Peerage 2; and Duke of Deconshie v. Neill, 3 
followed] and ` 

(6) That the third pedigree was inadmissible, having been made poet litem motam. 

Appeal from a judgment and decree of the Court of the Judi- 
cial Commissioner of Oudh (April 17, 1906) reversing a decree of 


the Court of the Subordinate Judge of Unao (December 16, 1903). 


The property in suit belonged to one Gur Shai, who died 
about 1867; Gur Sahai was succeeded by his widow Musammat 
Parbati who died on March 22, 1896. After her death the first 
respondent Mathura Parshad, who was the son of the sister of Gur 
Sahai took possession of the property, and succeeded in obtaining 
mutation of names in his favour in the Revenue Court. 

On May 20, 1901, the appellants, Kalka Parshad, Durga Par- 
shad and Sunder Lal, instituted the present suit in the Court of 
the Subordinate Judge of Hardoi to recover possession of the estate 
of Gur Sahai. The original defendants were the first respondent 
Mathure Parshad (Defendant No. 1), the second respondent Khan 
Bhadur Chaudhri Muhammad Nasarat Ali (Defendant No. 2) to 
whom, it was alleged, that the bulk of the property in suit had 
been illegally transferred, and defendants No. 3 to7,to whom, 





1. (1816) 4 M. & B. 486, 494997. 2. (1867) 7 H. L. О. 1, 32. 
B. (1876- 1877) 3, Jr. L. B. 182. (Common Law.) è 
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it was also alleged, that portions of the property had been illegally 
transferred. With the latter the appeal had no goncern. They did 
not attempt to defend the validity of the alienations made to them ; 
8 decree was made by the Subordinate Judge against them, and 
against that decree they did not appeal. 


The plaintiffs *alleged (tnter айа) that after the death of 


` Musammat Parbati, their father, one Sheo Sahai, who died on 


September 22, 1899, was the nearest surviving heir of Gur Sahai, 
thelast male owner ofthe property, and as such, entitled to 
obtain possession thereof from the defendants. А pedigree was 
filed by the appellants to show their alleged relationship. 

A written statement in defence was filed by Mathura Par- 
shad, and Chaudhri Nasarat Ali filed a separate written state- 
ment. The defences were (77/47 айа) that Sheo Sahai was not 
the next reversioner, and that other persons claimed title as rever- 
sioners who were necessary parties to the suit. Mathura Passhad 
filed a pedigree, which showed that Gur Sahai was not descended 
from Partab Mal, son of Chajmal Das, but from another son of 
Chajmal Das, a younger brother of Partab Mal, named Shiam 
Das; that Gur Sahai stood in the r5th degree from the common 
ancestor, Chajmal Das, and Sheo Sahai in the 16th degree ; and 
that the third respondent Sita Ram, the fourth respondent 
Mamohar Lal, the fifth respondent Ram Sahai, and the ѕіхій 
respondent Gur Parshad, who survived Masammat Parbati were 
related to Gur Sahai in the same degree as Sheo Sahai. In conse- 
quence of the last mentioned plea eleven persons were added as 
defendants, who alleged that they in varying shares were jointly 
entitled with Sheo Sahai as heirs of Gur Sahai. Of those eleven 
persons only four whose names are mentioned above were respon- 
dents to the appeal. Thus there were three appellants and six 
respondents to the appeal. 

Of the eleven issues framed by the Subordinate Judge it is 
necessary to mention here only the following:—(2) Is the 
genealogical table filed by plaintiffs correct? (3) If so, is Sheo 
Sahai the nearest heir to Gur Sahai under | Hindu Shastra Ў 

After the evidence both oral and documentary was fecorded 
by the Subordinate Judge of Hardoi; who admitted, among others, 


_the three pedigrees discussed in the judgment of their Lordships, 


the case was transferred to the Court qf the Subordinate Judge of 


PART ХУШ.] THE MADRAS LAW JOURNAL REPORTS. 427 


Unao, who delivered his judgment on December 16, 1903. He 
found that the appellants had proved the pedigsee filed by them ; 
that at the death of Musammat Parbati there was no heir living 
who was neater to her husband, Gur Sahai, than Sheo Sahai, the 
father of the appellants; and that as against the latter the first 
respondefi had no right to the property, and tke transfers made 
by him were clearly invalid. Accordingly, he decreed the claim 
of the appellants with costs. 

Against that decree the first and second respondents 
filed one appeal, and the third respondent filed another 
appeal in the Court of the Judicial Commissioner of Oudh. 
The two appeals were disposed of by one judgment delivered 
on September 18, 1905, by two learned Judges. They examin- 
ed in detail the documentary evidence of the appellants 
upon which the Subordinate Judge relied, and decided that 
the greater portion, including the three pedigrees discussed in 
their Lordships’ judgment, was not admissible in evidence. With 
regard to the oral evidence of the appellants to prove the pedigree 
fled by them, the learned judges held that it was of as little 
value as the documentary evidence, and remarked that, at the 
hearing of the appeal, practically no attempt was made to support 
the finding of the Subordinate Judge. They were of opinion that 
the pedigree put forward by the appellants was not proved, byt 
that on the pedigree admitted by Mathura Parshad, the appellants 
were entitled to succeed to a one-fifth share in the property in 
suit, the remaining four-fifths vesting in Sita Ram, Ram Sahai, 
Manohar Lal, and Gur Parshad. Decrees were accordingly made 
modifying the decree of the Subordinate Judge, and awarding to 
the appellants a one-fifth share in the estate of Gur Sahai. 


On December 16, 1905, the first and second respondent s 
applied to the Court of the Judicial Commissioner for review of its 
judgment dated September 18, 1905 on the grounds, among others 
mentioned in their Lordships judgment. On April 17, 1906, that 
Court made an order which concluded that “ Sheo Sahai, the 
plaintiffs father, чыт sixteenth in descent from the common 
ancestor, Chajmal Das, Was not a Samanodaka of Gur Sahai, and 
was not entitled to succeed to hisproperty as, according to the 
Mitakshara, the right to gucceed depends on propinquity of re- 
lationship and the person who is sixteenth from the comfnon 
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ancestor can scarcely be said to bea relafion at all; while the 
sister’s son is a andhu the defendant, Mathyra Parshad, ghould 
be censidered as nearer heir than Sheo Sahai.” In consequence 
decrees were made reversing the decree of the Subqrdinate Judge 
and dismissing the suit. 

Against the four decrees of the Court of the Judigial Com- 
missioner, dated respectively September 18, 1905 (two), and April 
17, 1906 (two), the appellants filed four separate applications for 
leave to appeal to His Majesty in Couucil, and obtained from the 
Court of the Judicial Commissioner of Oudh the usual certificate 
granting such leave in each case. The respondents (No. 3 to 6 
inclusive) Sita Ram, Manohar Lal, Ram Sahai and Gur Parshad 
did not appear at the hearing of the appeal. 

De Gruyther, K, C., and Kyfin, for the appellants, referred 
to the Indian Evidence Act (I of 1872), Ss. 11,32 (5) and 
(6) and 50, and contended that the pedigrees were admissible under 
one or other of those sections and the Subordinate Judge*was 
right in admitting them. Those pedigrees established the case 
of the appellants, and it was submitted that the decree of the 
Subordinate Judge should be restored. Reference was also made 
to Debs Pershad Chowdhry v. Rant Radha Chowdhrarn. In any 
event the appellants were at least entitled to the share awarded 
them by the decree of the Court of the Judicial Commissioner 
dated September 18, 1905. Reference was made to Mayne on 
Hindu Law and Usage (7th ed.) pp. 103 and 679. 

Ross, for the first and second respondents, contended that 
the evidence showed that the dispute really arose in 1891 and in 
consequence the pedigrees and statements made since that time 
were not admissible. The Court of the Judicial Commissioner 
had rightly held that the appellants had failed to prove their 
case, and its decree dated April 17, 1906 should be affirmed. The 
plaintiffs were estopped from contending that they were the heirs 
of Gur Sahai, because they abandoned that part of their case before 
the lower appellate Court. 

De Gruyther, К. C., in reply, contended that looking at 
all the circumstances of what took place tkfore the lower appel- 
late Court it was impossible to infer that the plaintiffs abandoned 
their plea that they were the heirs of Gur Sahai. 





(1) (1904) L В. 814. A, 150. 
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The judgment of their Lordships was delivered by 


Lord. Atkinsan:—The suit out of which this appeal arises was 
instituted by the appellants, who are the three sons of оте Sheo 
Sahai, deceased, claiming through their father as heirs ot one Gur 
Sahai, deceased, to recover possession of the immoveable property 
in the plaint described, of which Gur Sahai dfed possessed about 
40 years ago. Gur Sahai was succeeded in the possession and 
enjoyment of the property by his widow Musammat Parbati, 
who died on the 22nd March 1896. Sheo Sahai died on the 22nd 
September 1899. 

The principal defendant, the respondent Mathura Parshad, 
is the nephew of Gur Sahai, his sister’s son, He took possession 
of the property on the death of Musammat Parbati, still retains 
it, and succeeded in obtaining а mutation of names in his own 
favor. 


Only two questions were discussed on the hearing of the 
appefl, and it isonly necessary for its decision that their Lord- 


ships should deal with these. "They are :— 

т. Isitopento plaintiffs, owing to what took placeat the 

first hearing before the Court of the Judicial Commissioner, to 
attempt to establish that they are, according to Hindu law, the 
heirs of Gur Sahai? 
. ® Ifit be open to them todo so, is the evidence legally 
and properly admissible, given before the Subordinate Judge, 
who tried the case in the first instance sufficient to establish the 
fact of their alleged heirship ? 

The course the proceedings took before the Judicial Com- 
missioner is somewhat peculiar. The plaintiffs had, at the hear- 
ing, examined several witnesses and given in evidence several 
pedigrees which, in the opinion of the Subordinate Judge, proved 
that Gur Sahai and Sheo Sahai were descended from one common 
ancestor, Partab Mal, son of Chajmal Das, were only seven 
degrees removed from that aneestor, and that the plaintiffs were, 
through Sheo Sahai, heirs of Gur Sahai. Mathura Parshad filed 
a pedigree which shewed that Gur Sahai was not descended from 
Partab Mal at all, but from another son of Chajmal Das, a younger 
brother of Partab Mal named Shiam Das, that Gur Sahai stood 
in the 15th degree from common ancestor, Chajmal Das and Sheo 
Sahai in the 16th degreefand he contended that under the Hindu 
Law, heirship did not extend beyond the r4th degree, and that 
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therefore he (Mathura Pershad) though only g sister’s son, was to 
be preferred as heirto such remote relations. Мо evidence what- 
ever was given to prove the latter pedigree. Indeed it was aban- 
doned by the respondents on this appeal, yet the Court ot the 
Judicial Commissioner, finding that it shewed that five other 
persons stood in thessame degree of relationship to Chajrhal Das 
as did Sheo Sahai, held that the Hindu Law permitted them 
notwithstanding this, to succeed as heirs to Gur Sahai, and gave 
a decree for possession of one-fifth (not one-sixth as it should 
have been) of the land, the recovery of which was sought, as the 
share of Sheo Sahai therein. 

‘Thereupon the defendants Nos. 1 and 2 applied under S. 623 
of the Civil Procedure Code tor a review of this judgment setting 
forth amongst other things :— 


i. That the Court had held that the pedigrees set up by 
the plaintiffs were not proved, and that they were, therefore, not 
exclusively entitled tothe property in suit. j 

2. That the question whether the persons ìn the r6th degree 
could be preferred to Mathura Parshad, the nephew, was not 
allowed by the Court to be fully argued. 


On this application the Court of the Judicial Commissioner 
decided that the Hindu Law forbade, what they had previously 
decfded it permitted, namely, the succession of a person sixteenth? 
in descent from a common ancestor on the ground that he could 
scarcely be said to be a relation at all; and that therefore the 
nephew, Mathura Parshad, should be considered as a nearer heir 
to Gur Sahai than Sheo Sahai. They accordingly dismissed the 
plaintiffs’ suit with costs. It is to be observed, however, that the 
Court, in deciding on this application made no reference to the 
first point which they had decided, viz. that the pedigree set up 
by the plaintiffs was not proved. 


In the first judgment of the Court they state that the finding 
of the Subordinate Judge that both Gur Sahai and Sheo Sahai 
were seventh in descent from Partab Mal, had been challenged by 
the defendant’s advocate, who contended that the plaintiffs had 
failed to prove the pedigree on which they relied, and that all the 
documentary evidence on which thé lower Court based its find- 
ing was inadmissible. They then procefded to devote four pages 
of their judgment to a minute and cyitical examination of the 
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evideuce, written and oral, adduced by the plaintiffs, giving their 
reasons for holdigg that the documents were inadmissible, and 
the witnesses unworthy of belief, and they wind up this ежатіпа- 
tion with the passage on which the respondents rely as sufficient 
to shut out the plaintiff from attempting to sustain the decision 
of the Subordinate judge. It runs as followse— 

“The oral evidence to prove the pedigree in the plaint is 
thus, in my opinion, of aslittle value as the documentary evidence 
on which the plaintiffs relied, and at the hearing of the appeal 
practically no attempt was made to support the finding of the 
Subordinate Judge. The only contention was that, accepting the 
pedigree filed by the appellant, Mathura Parshad, the plaintiffs 
are heirs of Gur Sahai, as according to it they are Samanodakas; 
and, therefore, in the absence of other nearer heirs they exclude the 
defendant, who is the son of Gur Sahai’s sister.” 

| is inconceivable why the evidence given before the Subordi- 
nate Judge should be thus elaborately reviewed, if the plaintiffs 
advocate had formally admitted he could not support that 
Judges finding. It is almost as strange that this advocate should 
confine himself to a contention based on a pedigree proved by 
nobody, and binding upon nobody but the person who filed it, 
and which, at the best, could only secure to his clients one-sixth 
8f what they sought to recover. Tt is not less peculiar that ethe 
contention which is stated to have been the only contention put 
forward by the plaintiffs, is the very contention which was con- 
ducted in such a fashion that a review was successfully applied 
for. Having regard to these several matters, it appears to their 
Lordships impossible to hold that the plaintiffs are, by the state- 
ment contained in this paragraph, estopped from endeavouring to 
sustain, on this appeal, the finding of the Subordinate Judge on 
this point. The second question, therefore, alone remains for 
decision. 

The plaintiffs gave in evidence at the trial three pedigrees, 
amongst others, namely (1) a pedigree purporting to have been 
written by one Maharaj Bahadur in 1872; (2) a pedigree purport- 
ing to h&ve been filed by Sheo Sahai in 1892 or 1894 in a civil 
suit concerning lands other than and different from the lands 
sued for in this action, ia which Sheo Sahai was plaintiff and 
Kesho and others defgudants ; (3) a pedigree filed in a’ suit 
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brought for the recovery ofthe possession pf certain lands in 
which Shankar Sshai!(the son of the second defendant), was 
plaintif, and Fazal Hussain and others were defendants. The 
Subordinate-Judge though he held—quite rightly, in their Lord- 
ships’ opinion—that the controversy out of which this appeal has 
arisen is but a stage in the dispute which arose on the death of 
Mussammat’ Parbati in 1896, admitted each of these pedigrees in 
evidence, and the plaintiff-relied strongly upon them. They are 
not ancient family records handed down from generation to 


generation and added to, as a member of the family dies or is 
born, but documents drawn up on a particular occasion tora 


specific purpose by members of the family, and must, accordingly, 
be treated as mere declarations made by the persons who res- 
pectively drew them up or adopted them. ‘Taking them in the 
reverse order, the last is inadmissible, having been made post 
Item molam. The second is endorsed: "'(Signed) Sheo Sahai, 
Plaintiff, by the pen of Sunder Lal, Special Agent ” and eis on 
the evidence of Sunder Lal clearly admissible as a declaration 
made by a deceased member of a family touching the family 
reputation or tradition on the subject of its descent. It was held 
by the Court of the Judicial Commissioner not to be admissible 
on the same ground as the third pedigree because, in a statement 
made by Mussamat Parbati in the absence of Sunder Lal, in a suit 
instituted by him against her in the year 1891 for cutting dowh 
trees in a certain grove in the village of Rampur Ansu, which he 
alleged was a halting place, she had said:—“I have no kinship 
with him, nor am I on visiting and dining terms with him as 
fellow-caste man. He has no concern with my proprietary interest 
(hakkiat)...." The plaintiffs (Sunder Lals) father, and his co- 
sharers have wasted their shares in the hakkiat. But it is clear 
that the controversy to which this statement refers was nota 
controversy as'to the heirship of Gur Sahai but referred to an 
entirely different matter. In order to make the statement inad- 
missible on this ground, the same thing must be in controversy 
before and after the statement is made—Freeman v. Philipps ? ; 
Shrewsbury Peerage case? ; Duke of Deovnskire v. Мей. In their 
Lordships’ opinion having regard to the evidence’ of Sufider Lal 
and of the other witnesses exanfined for the plaintiffs, this 
pedigree was clearly admissible. ° 


‚ (1816) 4 M. & B. 486. and 497, 2.. (1858) 7 H. L, O. 1, 22: 
mI E (1876-77) 2 Ir. I» В. 13% Common Law). 
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The first pedigree purports to be signed by Maharaj Bahadur, 
a son of Sheo N arain, a deceased member of*the plaintiffs’ family 
who was, however, not examined as a witness. Accordiue to the 
evidence of Ratna Pershad, it was in the hand-writlng of the form- 
er and was obtained by him from Sheo Narain in the years 1894- 
96 (tHe precise date is not fixed) asa statement of the family 
descent, for the purpose of being given in evidence in certain cri- 
minal proceedings instituted under S. 323 of the Indian Penal Code 
in the case of In re Ва ўм and others v. Sunder Lal and Durga 
Parshad. It was thus adopted by Sheo Narain, is not shewn 
to have been made post Иал motam, and is, therefore, in their Lord- 
ships’ opinion, admissible. These pedigrees disclose that Gur Sahai 
and Sheo Shai are descended from a common ancestor, Partabmal, 
one of the sons of Chajmal Das, the first through his son, Har 
Pashad, the second through his son Ram Ghulam, each being six 
degrees removed from Partab Mal. Six of the many witnesses 
examined on behalf of the plaintiffs, members of the family, prove 
descent from this common ancestor. ‘Three of these, namely, 
Kalka Parshad, Mohabbat Rai and Sunder Lal, prove pedigrees, 


substantially identical with that signed by Sheo Sahai filed in Д 


1892 ог 1894, and others such аз Hazair Lal prove important por- 
tions of it ; while Laltha Parshad, one of the defendant’s witness- 
,ES deposed as follows :— = 


“Sheo Sahai also belongs to the family of Gur Sahai. I have 
heard that he is also remote by six degrees. In my opinion both 
(f. e., Matho Ram and Sheo Sahai) are equally related, z. e., in the 
same degree.” 


And Sri Kishen, another witness for the defendants, a 
priest of the family of Sita Ram deposed:—‘Sheo Sahai and Sheo 
Narain descend from Ram Ghulam. Gur Sahai descends from Har 
Parshad : Ram Ghulam, Har Parshad and Shiam Das are sons of 
Partab Mal." ‘This evidence precisely accords with the above- 
mentioned pedigrees numbered т & 2, proves, in fact, some of the 
most important stepsin them, and is, therefore, the strongest 
corroboration of them. 

Further corroboration of these pedigreesis to be found in 
the modein which a certain Mohalla Sarai has been enjoyed. 
The family reputation isthat this Sarai was founded by Sunder 
Das (one of the brothers of Partab Mal) who died childless.* If the 
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pedigrees of 1872 and 1894 be correct then һа1 ог an'8 anna share 
in this Sarai, shouldebe found in the enjoyment of the descendants 
of Partab Mal, and the remaining 8annas share in the enjoyment of 
the descendants of Shiam Das, the only brother of Partgb Mal who 
had descendants. "That according to the evidence of Raghunath 
Parshad and Kalka Harshad is precisely what is found. * Two 
annas share was enjoyed by Sheo Sahai, Sheo Narain and Gur 
Sahai, respectively ; a 2 аппаѕ share by Sheo Dyal and Ram Dyal 
(who died childless) jointly and remaining 8 anuas by Sitaram 
Gur Parshad, Ram Narain, Sankar Sahai and other descendants 
of Shiam Das. The Subordinate Judge points out that had 
Sheo Sahai and Sheo Narain been descended, as was contended 
for by the defendants, from Shiam Das and not from Partab Mal 
the whole 8 аппаѕ share for Partab Mal must in the events which 
have happenned, have come to Mussammat Parbati. Sita Ram, one 
of the defendants, gives in detail the distribution of an 8 anna 
share in the Sarai coming into the hands of his branch of the family 
and states that the Sarai is joint property. No evidence is given 
to contradict that of Raghunath Parshad and Kalka Parshad as 
to the persons amongst whom the share of Partab Mal in the 
Sarai is distributed. 

It was argued by Mr. Ross on behalf of the defendants, that the 
fair conclusion to be drawn from the evidence was that Maharaj : 
Bahadur was either not boru in 1872, or was then of such tender 
years that he could not have drawn up the first pedigree as de- 
posed to by Kalka Parshad. No doubt, there is much force in this 
argument, but, even if it prevailed, there remains the second 


pedigree, that of 18092, corroborated as it has been in the manner 
pointed out. 


Their Lordships think that it is impossible to put aside all 
this evidence as was done by the Court of tbe Judicial Commis- 
sioner. They are, therefore, of opinion that the conclusion at 
which the Subordinate Judge arrived is that to which the evidence 
properly admissible, on the whole, most reasonably leads, and that" 
the decision of the former tribunal was erroneous and that its dec- 
rees should, therefore, be reversed with costs, and this appealallow- . 
ed. They will humbly advise His Majesty accordingly. 


The respondents must pay the costs of the appeal. 

Solicitors for theappellants : Young, Fakton, Beqrd and, King. 

Solicitors for the first and second respondents: Z. L. Wil- 
son & Co. j 

Respondents Nos. 3 to 6 inclusive didenot appear. 


——=—— 
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IN THE JUDICIAL COMMITTEE OF THE 
* «e PRIVY COUNCIL. * Ы 


[ON APPEAL FROM THE HIGH COURT OF BOMBAY.] 


Present:—Lord Macnaghten, Lord Atkinson, Sir'Andrew 


Scoble &nd Sir Arthur Wilson. А 
The Bank of Bombay and another .. Appellants* 
v. 
Suleman Somji and others .. Respondents. T 


Will— Eweoutors and vesiduary legatees — Equitable. mortgage by residuary legatees Bombay 
to seoure their business debt —Discocery of the mortgage by the leyatees— Mortgagee!s t 
duty to investigate the title of the mortgagors—Construotive notioe—Priority of legates’s zd ia a Qu. 
claim осет the mortgagee's—Lapse of time——Alimori*y— Possession by residuary legateos not бош, 
inconsistent with the purposes of the will—Rights of parties. 


A mortgage by an executor, who is also residuary legatee, to secure hi8 private debt 
may be set aside even at the suit of a pecuniary legatee, for the nature of the claims of 
legates may be ascertained from the wil. Butas to ercditors ıt 19 different. Ifa 
reasonable time bas elapsed since the death of the testator, and then the executor deals 
with the testatoi's estate as his own, the purchaser may, 1n the absence of notice to the 
contrary, assume that the debts have been paid or chat there are other assets for pay. 
ment of the debts, if апу; and the mortgage would be safe as against creditors. 


One 5. Р. died on February 15, 1885. He left eight sons, four by his first wife 
and four by his second wife who suivived him. By his will. he left all his property 
ёо his elder sons, subject to a charge of Rs. 30,000 in favour of his widow JZ, ang his 
younger sons. Th3 elder sons became indebted to the Bank of Bombay. In 1899, the 
Bank obtained from them а formal mortgage on the same property, to secure of the 
repayment of the money due to them. The property consisted of a house and a piece at 
land, to both of which the mortgagois declared themselves to be entitled, but both of 
which had been specified by S. P. in his will, as subject to the charge of Вз. 30,000 ın 
favour of his widow and younger sons, That wil was not among the documents of 
title deposited with the Bank but the root of the title to the house of S. P, the 
more valuable of the two properties, was indicated in the will of one S. which was 
deposited; from that it appeared that the house had been the joint proporty of the 
two brothers. Tha Bank's legal advisers made no investigation of the title of the 
mortgagors, and appeared to have assumed that the mottgagors were the absolute owners 
of the property mortgaged. It was not suggested that the mortgagors piactised any 
concealment of the real facts of the case Nor was it suggested that the younger sons 
hed any knowledge of the dealings of the elder suns with the Bank. 


Their Lordships agieed with both Courts in India in their decision that the legacy 
under the*will in this case was charged upon the property in suit, 


Held also that, if the Bank's legal advisers had made auy investigation of title, they 


must have inquired how 5. P's gare had come to the mortgagors, aud in that way . 
= ° 
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obtained cognizance of his will, and of the charge on that portion of his estate ; that if 
the mortgagors had beén asked about their father’s will, it was to be presumed 
that they would have given an honest answer ; that the mortgagee had constructive 
notice ; and that the claim of the younger: sons of S. P. must prevail over the mortgage 


to the Baak and the title of the trausteree. Е 
Held, further that, lapag of time was, nodoubt, a circumstance that might ЪФ taken into 
consideration, considering whether the bank was not entitled to assume that the executors 


were acting with the consent of the legatees, but having iegard to tho fact that, in the 
present case two of the younger sons were still minors when the title-deeds were 


deposited with the Bank, and that continued possession by the elde: sons was not 
inconsistent with the purposes of the’ will, the rights of the parties remained unatfected 


by that circumstance. 


[In re Quals Estate? followed. Graham v. Drummond2 distinguished. | 


Appeal from a decree of the High Court of Judicature at 
Bombay, Appellate Side, varying a decree of Chandavarkar J. 


made in its Original Jurisdiction 
. 


'The principal question involved in the appeal was whether 
the claims of the plaintiff, who were legatees under the will of their 
father Somji Parpia, had priorty over a mortgage executed in 
favour of the appellant Bank by the executors and residuary 


legatees. 


a The facts relating to the suit were not in dispute. Somjj 
Parpia, a Khoja Mahomedan of Bombay, died on February 15, 1885, 
leaving him surviving his widow Labai, and eight sons, of whom 
four were sons of a deceased wife. The four sons of the deceased 
wife (hereinafter called the elder sons) were Rahimtoola Somji 
Parpia, the respondent Jaffer Somji, Goolam Hoosein Somji, and 
the respondent Alladin Somji. The four sons of the widow Labai 
(hereinafter called the younger sons) were the respondents Suli- 
man Somji, Goolam Ali Somji, Mahomed Somji, and Habib Somji. 
Of the younger sons Suliman Somji alone had atteined the age 
of majority at the time of the death of Somji Parpia and the rest 
were minors. Goolam Ali Somji attained the age of majority in 
1897, and Mahomed Soinji and Habib Somji, who were twins, in 
190г. Somji Parpia made his will on Febrüary тз, 1885, which 
was attested on the day df his death., The following were the im- 
portant clauses of that will :— Я 


i. ° (1816) 17 L. B. Ir. 861, 2. (1896) І. R. 1 Ch. 968, 
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* Clause 1 .— My property consists of my 2 shopsfor the sale of Bank of 
furniture and other European goods and af a moiety of a vr 
house, I in number, belonging to me, situated in the Bhajipala в nieman 
Street bearing number * * * and standing inthe name of my бот}. 
brother Dhanjibhai Parpia, whois now dead, and of the play- 
house, situated on the Falkland Road, which, is known by the 
name of the ‘ Elphinstone Theatre” and which now standsin the 
name of my son Gulam Hoosein Somji. The said properties and 
the outstanding debts (due to me) in Bombay and at out-stations 
belong to me. I possess all these properties at present. 


Clause 3.—I bequeath all my above-mentioned property, such 
as all the goods in the two shops, outstanding debts, claims and 
debts and the above-mentioned moiety of the house, situated in 
the Bhajipala Street and the theatre, etc., (¢.¢.) the whole of the 
(said) property and goods to the sons of my former deceased wife 
(namely) Rahimtulla, Jafer, Gulam Hoosein and Alladin, 4 persons. 
Nine of (my) other heirs has any claim or title thereto. But as 
tothe moiety of the above-mentioned house belonging to me 
Iexclude the right thereto of my elder son Rahimtulla and I 
reserve the right of my 3 sonsonly, namely, Jafer, Gulam Hoosein, 
and Alladin, these three persons to (my) said moiety of the house. 
To the remaining property the above-mentioned 4 persons are 
entitled in equal (shares). 


Clause 4.—For (my) remaining heirs I order my above- 
mentioned sons, 4 persons, whose names are Rahimatulla, Jafar, 
Gulam Hoosein, and Alladin that they shall duly give and act in 
accordance with what is written below :— 


Clause 5.—To my present surviving wife Labai and to her 
sons named Suliman, Gulam Ali, Mohomed and Habib, my 
said elder sous, 4 persous, to whom I entrust all my goods and 
property, shall within 6 years, namely six years after my decease, 
duly make up and pay Rs. 30,000, namely thirty thousand, to my 
surviving wife and to her sons. The same shall be paid (to them) 
in the following manner :— No interest on the said (sum of) money 
shall be paid up to thè above-mentioned period, and up to that 
period there shall duly be paid Rs. 125, namely one hundred and 
twenty-live, every month for household expenses and before the 
above-mentioned sum of "Rs. 30,000, namely thirty thousagd, is e 
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fully made up if the betrothal (or marriage t.e.) of any son ог 
daughter should tale place, then as to the propeg (sum of) money 
that may be required for the expenses thereof the same shall truly 
be paid out of the (above-mentioned) sum, and when the above- 
mentioned sum of Rupees thirty thousand shall have been fully 
made up (and paid» then from that day the aforesaid (Sum) of 
Rupees one hundred and twenty five being the amount of the 
instalment payable every month for the expenses shall duly cease, 
that is to say, the same shall not be paid thereafter. Besides this 
my second surviving wife and her children shall have no manner 
of right or claim against 4 persons (namely my) sons by my first 
deceased wife or against my said goods and property in any way 
whatever. 


Clause 6.—As to the (sum of) rupees thirty-thousand directed 
to be paid out of my above-mentioned goods and property as a 
share of inheritance by my above-mentioned elder sons, 4 perons, 
to my surviving wife and her sons mentioned in the sth clause, 
I appoint 4 persons as trustees in respect of the said (sum of) 
money. Their names are Jafar Somji,;Gulam Husain Somji, 
Jafar Ladhabhai Chatu and my second surviving wife. I 
appoint these 4 persons (as trustees) and I direct them as fol- 
lows:—The said (sum of) money shall truly be appropriated 
in eccordance with what is written below. Out of the 
above-mentioned sum of rupees thirty thousand which my 
elder sons shall pay to my surviving wife and her sons as a 
share of inheritance the outlays on auspicious and inauspicious 
occasions, whatever the same may come to—having been deducted, 
as to whatever sum may remain over, а good “estate” or a.house 
shall be purchased therewith and given (to them). The same 
shall be purchased iu the names of my surviving wife and her sons 
and given to them; or (the money) shall be deposited at interest 
at agood place and outof the income that may be realised 
therefrom, (moneys) shall be paid to my surviving wife during her 
life-time for her and her children’s lodging, food, and clothes and 
other expenses. And after the decease of my surviving wife when 
her youngest son shall come of age whatever property these may 
be (left out) of the said (sum of) Rupees thirty thousand, the 
same shall truly be divided and given jn equal shares to her 
children. | 
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Clause 9.—I regommend my 4 elder sons mentioned in the qth 
clause as follows :—If my second surviving wifesand her sons should 
live in peace and harmony with them (my sons) shall allow them 
to live in the moiety belonging to me of the said house situated 
in the Bhajipala Street. а 


Clouse то. ~I recommend my said 4 elder sons to whom I 
bequeath all my goods and property, shop, &c., as follows :— 
After my lifetime they shall continue to carry on trade and 
business in my name and having come ito an understanding be- 
tween themselves and apportioned their respective shares they 
shall make a writing in respect thereof and shall carry on trade 
and business in accordance with their own free will and pleasure. 


Clause 12.—I nominate or (and) appoint my said four sons 
named Rahimtulla, Jafer, Gulamgtussain and Alladin, executors 
of (this) my said will. They shall truly bring into force all the 
Provisions of the said will, and I further direct (my) said executors 
or my elder sons as follows :—As long as they shall carry on trade 
and business in my name they shall set apart Rupees 300, three 
hundred, every year on account of chaiity and out of the same will 
they truly give (money) in charity in such manner as they may 
think proper." 


Meenabai, the widow of Dhanji Parpia, the brother of Somji 
Parpia, died in 1889, leaving a will dated December 18, 1880, by 
which she gave alegacy of Rs. 200 each to the sons of Somji 
Parpia other than Rahimtulla, and absolutely bequeathed her 
husband's half share in the house in Bhajipala Street to Rahim- 
tulla, whom she described inthe will as her and her husband's 
adopted son. A recital in the will was: “ and whereas my said 
late husband Dhanji Parpia had one equal half share or moiety 
with thesaid Somji Parpia in the dwelling house or heredita- 
mentsand premises bearing Мо. 9 situate in Bhajipala Street 
without the Fort in the Island of Bombay and which are registered 
in the Books of the Collector of Land Revenue and the Collector 
of Municipal Taxes in the name of my late said husband and are 
occupied and enjoyed*by myself and the said Somji Parpia.” 


After the death of Somji Parpia the elder sons carried on business 
at Bombay, Indore, and other places, as contractors for the con- 
struction of roads, building, and other works, as co-pajtners 
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under the style or firm of Somji Parpia and Company. The 
appellants, the Bank of Bombay (hereinafter called the Bank) 
acted as bankers to the elder sons in the course Of such business. 
On September 1, 1890, the elder sons deposited with the Bank the 
following’ deeds and documents as security for advances :— 


Deeds relating te a dwelling house in Bhajipala Street? 


т. Copy ofthe will of Meenabai, widow of Dhanji Parpia, 
dated r8th December 1880. 

2. Conveyance dated r2th March 1861 by Khan Mahomed 
Habibhoy and Karim Khatay to Dhanji Parpia. 

Deeds retating to a ‘{‘heatre in Falkland Road. 


т. Copy of lease dated r4th October 1892 by Sha Mool- 
chand Nensey to Goolam Hoosein Somji Parpia. , 
2. Conveyance dated 26th August 1882 between Peerbhoy 


Nathoo and Goolam Hoosein Somji. : 


3. Indenture dated 22nd August 1884 between Javerbai and 
Goolam Hoosein Somji. 


On January 12, 1899, the Bauk held thirteen bills of ex- 
change drawn by Somji Parpia and Co., at Bombay on and accepted 
by Somji Parpia and Co., at Indore, for amounts aggregating to- 
gether Rs- 52,000, five of which bills for amounts aggregating, 
Rs. 18,500 were then overdue. The Bank called upon the elder 
sons to pay off those bills of exchange which had fallen due and 
to find security for the others, and it was ultimately agreed between 
the parties that the elder sons should find security for the amount 
of all the bills of exchange in consideration of the Bank agreeing 
not to enforce payment before October 12, 1899. Accordingly 
on the same date, £.«., January 12, 1899, the elder sons executed 
in favour of the Banka deed of mortgage purporting to mort- 
gage the entirety of the house in Bhajipala Street and the land 
in Falkland Road with the theatre erected thereon for securing 
payment of the moneys due and to become due upon the bills of 
exchange with interest thereon at the rate of 9 per cent. per 
annum. ‘The mortgage deed recited 7/07 айа that the mort- 
gagors were entitled to the entirety of the house*in Bhejipala 
Street and that the mortgagors oreone or more of them were 
also entitled to the land in Falkland Road with the theatre 
thereon. 
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From the death of Somji Parpia down tothe death of his 
widow, Labai, she and the younger sons amd from hes death, 
which occurred in 1894, until after the institution of the suit 
the youngez sons lived amicably with the elder sons in the house 
in Bhajipala Street. Jafar Ladhabhai Chatu, one of the trustees 
also did in 1894. In June 1903 the Bank having, in exercise of 
the power contained in their mortgage, advertised the sale by 
public auction of the properties comprised in it, the younger sons 
gave notice in writing to the Bank that under the will of their 
father, Somji Parpia, they had a charge on the properties to the 
extent of Rs. 30,000 and that if the properties were to be sold, 
they should be sold subject to the charge. The Bank postponed 
the sale, after having intimated in writing to the younger sons, 
that the sale was to be of the right, title and interest of the mort- 
gagors, tbe elder sons. 


On September 1, 1903 the younger sons instituted in the 
High Court of Judicature at Bombay in its Ordinary Original Civil 
Jurisdiction the present suit against the elder sons and the Bank. 
The plaint alleged that under the will of their father, Somji Par- 
pia, the property mortgaged by the elder sons to the Bank was 
charged with the payment Rs. 30,000 and a monthly allow- 
ance of Rs. 125 to the plaintiffs and their deceased mother Labai 7 
éhat divers sums were from time to time paid by the elder sons 
in respect of the sum of Rs. 30,000 and the monthly allowance 
of Rs. 125 respectively, but at the commencement of the suit large 
sums remained unpaid and owing in respect thereof, respectively, 
and that the Bank-took the mortgage with actual or constructive 
notice of the charge on the properties in favour of the younger 
sons. The plaintiffs claimed zmZer айа priority in respect of the 
charge as against the Bank and asked the Court to passa decree 
for the due administration of the properties of the deceased Somji 
Parpia which became vested in the elder sons as his execu tors 
and heirs subject to the charge. 


By an indenture dated January 14, 1904, the Bank transferred 
the mortgage to the second appellant, Dwarkadas Dharamsey, for 
a cousideratiom of Rs. 42,000. Pursuant to an order of the Court 
Dwarkadas Dharamsey was bought on the record as defendant 
No. 6. & 

Rahimtoolla Somji Parkia did not defend the action," and 

e 
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the written statement of the others of the elder sons stated 


' among other thingsthat one moiety of the house in Bhajipula 


Street belonged to the testator Somji Parpia ; that the other moiety 
thereof belonged to his brother, Dhanji Parpia, fram whom it 
descended to his (Dhanji Parpia’s) widow, Meenabai, who had 


. bequeathed it to Rahimtulla Somji; and that the mbrtgage 


included the land in Falkland Road, on which a theatre had 
been built, but not the building itself. The Bank and 
Dwarkadas Dharamasey also filed their written statements. 
The Court framed the following issues :— 


т. What wasthe property or properties conveyed by the 
mortgage of rath January 1899? 

2. Whether the plaintiffs have a charge on the property, the 
subject of the mortgage in the plaint mentioned ? 


3. Whether the Bank of Bombay were not bona fide trans- 
ferees for value of the property mentioned in the said mortgage ? 


4. Whether the Bank of Bombay had notice of the charge, 
if any, in favour of the plaintiffs ? 


5. Whether the plaintiffs are entitled to the relief claimed 
or any part thereof ? 


6. Whether in any event plaintiffs have any claim to one 
mosety of the Bhajipala Street property, subject of the said 
mortgage? 


At the hearing of the suit before Chandavarkar J. it was 
contended on behalf of the younger sons that Meenabai (widow 
of Dhanji Parkia) had no power to bequeath the moiety of the 
housein Bhajipala Street, formerly belonging to Dhanji Parkia, 
and that such moiety descended upon the elder sons and the 
younger sons inequal shares as heirs of Dhanji Parpia. The 
learned judge delivered his judgment on August тт, 1904, and 
held that only three-fourths share of the house in Bhajipala 
Street was bound by the appellants’ mortgage, and the remaining 
one-fourth did not form part of Somji's estate but belonged to 
the younger sons in their own independent right as Dhanji 
Parpia's heirs; that both the land in Falkland "Road &nd the 
theatre standing thereon were included in the appellants’ mort- 
gage ;that the younger sons had a charge on the property, the 
subject of the appellants’ mortgage ; that actual notice of the will 

1 
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of Somji Parpia to tbe Bank was notproved; that the Bank had 
constructive notice of that will through Meemabai's will; that 
according to Indian Law there was no distinction between the 
powers of anexecutor over the real property and personal estate 
of a testator, such as obtained in English Law; that the Bank did 
not kndw of the breach of trust on the part ofthe elder sons and 
were not a party to their fraud; and that the Bank were dona fide 
transferees for value of the properties comprised in the ‘mortgage. 
On August 23, 1904, a decree was made to the effect that the 
Bank had a first charge; that the Bank’s security comprised three- 
fourth parts of the house in Bhajipala Street, and the entirety 
of the lands and buildings in Falkland Road; that the younger 
sons were entitled to the remaining one fourth part of the house 
in Bhajipala Street, and that such right was unaffected by the 
mortgage ; and that they were entitled to a charge for their legacy 
but ranking subsequently to the Bank’s security. 


* There were two appeals against that decree. The elder 
sons appealed against the decision to the effect that the mortgage 
included the building on the land in Falkland Road, and the 
younger sous appealed against the decision to the effect that the 
mortgagee had priority over their legacy and monthly allowance. 
The appellants filed cross-objections by way of cross-appeal. The 
appellate Court agreed with Chandavarkar J., in holding tha, 
the younger sons had a charge on the property; that the Bank had 
constructive notice of the will; and that as regards the law in- 
volved there was, according to Indian Law, no such distinction as 
there wasin English law between movable and immovable property, 
but that the Court held zzZer айта that the elder sons were residuary 
legatees as well as executors ofthe testator’s will aud that the 
undivided moiety of the house in Bhajipala Street and the 
entirety of the land in Falkland Road, including the theatre 
thereon, formed part of the estate ofthe testator and were, as 
such, available for the payment of the legacy of Rs. 30,000 and 
allowance of Rs. 125 per month to the younger sons, in priority 
to the claim thereon of the Bank uuder the mortgage of January 
12, 18999 and ofthe Bauk's trausferee the Appellant Dwarkadas 
Dharamsey. On March 6, 2905, a decree was accordingly 


1nade. n 


Against that decree,the Bank and its transferee, D warkadas 


* 2 . 
e. 
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Dharamsey, appealed to His Majesty in Coundil. The respondents 
were the younger sons and Jaffer Somji and Alladin Somji, *two 
of the elder sons. Goolam Hoosein Somji died pendente lite. ‘The 
respondents Jaffer Somji and Alladin Somji were not* represented 
at the hearing of the appeal. 


* 

Sir Robert Finlay K.C., Гері, К. С. and Frank Russell, 
К. С. for appellants;—The words “the sum of Rupees thirty 
thousand directed to be paid out of my above-mentioned goods 
and property” in clause 6 of the will are only descriptive and create 
no charge on the testator’s estate. For the character and property 
ofan ‘executor as such and his powers and assent to a legacy, 
reference was made to the Probate and Administration Act (V 
of 1881), Ss. 24, 90 (as substituted by S. 19 of the Probate and 
Administration Act, VI of 1889), 113, 115, and 116. 


[Sir Arthur Wilson : Apart from the Act, the executér qf a 
native has certain powers.] 


Levett, K. C.—The Bank obtained the mortgage in good faith 
and for value from the executors of the will of Somji Parkia, who 
were also the residuary legatees. Under the Indian Law the exe- 
cutors had power to dispose of, as they thought fit, ali property 
whether movable or immovable vested in them as executors. Æn 
executor selling either leasehold o: personal estate of his testator 
is able to give a good title to à рлспаѕег, who purchases without 
any inquiry whether the debts or legacies charged on the estate 
are paid or пої; and a purchaser or mortgagee from an executor 
who is also devisee, is neither entitled nor bound to inquire whether 
legactes or debts charged on the estate have been paid or not :— 
In re Whistler.» When the devises of areal estate charged with 
the payment of debts, sells, the purchaser has no need to inquire at 
all whether the money is applied in payment of debts, or whether 
it is a sale for the purpose of enabling debts to be paid—Colyer v. 
Finch. The Bank was entitled to believe that the mortgagors 
were competent to make a good title to the property mortgaged: 
The Bank had no notice, actual or constructive, ‘of the existence 
of any charge in priority to their mortgage; and if an executor, who 
is also residuazy legatee, sells or mortgages an asset of the testator 








e 2, (1856) 5 H. 1, О. 905, 


1 (1887) L B. 35 Ch. D. 561. . 


PART XIX.| THE MADRAS LAW JOURNAL REPORTS. 445 


for valuable consideration to a person who has no notice of the 
existence of unsatisfied debts of the testator, or of any. ground 
which rendered it improper for the executor so to deal with the 
assets, that person’s purchase or mortgage is valid against any 
unsatisfied creditor of the testator—Graham v. Drummond.1 The 
Bank Б, therefore, entitled to priority, and the fact that the 
mortgage did not purport tobe made by the mortgagors in the 
capacity of executors but as absolute owners is immaterial—Jn re 
Venn and Furge's Contract.2, Reference was also’ made to Lewin’s 
Law of Trust, р. 557 (11th Ed). 

The legacy of Rs. 30,000 was to be paid in six years and the 

will was dated 1885. Six years would expire in ISgr and conse- 
quently at the date of the mortgage in 1899 eight years had expired 
trom the time when the legacy was to besatisüed. That circum- 
stance did not exist in the case of Zn re Queale’s Estate? relied 
upon by the appellate Court, and distinguished the case under 
cotisideration from that case. Asstiming notice of the will on the 
part of the Bank, the Bank after such a lapse of time was 
entitled to assume that the executors were acting with the 
consent of the legatees. Consent of the legatees would make the 
mortgage binding on them with the result that the Bank would be 
entitled to priority. 
e Danckwerts, К. C., and Р. S. Stokes, for respondents, the 
younger sons.—Both Courts in India had found that the legacy to 
the younger sons was a charge upon the estate of the deceased. 
The property bequeathed by the will of the testator to his elder 
Sons was charged with, and was, moreover, held by them upon 
trust for the payment of the legacy of Rs. 30,000 and the al- 
lowance of Rs. 125 per month. As soon as the executors dis- 
charged their functions as executors, they became tiustees under 
the will and had no power to convey the property except as trus- 
tees. The mortgage to the Bank was, therefore, subject to the 
trust, vtz., the payment of the legacy to the younger sons. 


Both Courts in India had found that the Bank had construc- 
tive notice of the will of Somji Parpia, and, therefore, the Bank 
must be treated to have had knowledge of thecontents of the will 
and of the rights of the younger sons thereunder and its title must 
be postponed to the claiyis of the younger sons—Charles Corser 





1. (1896) L. В. 1 Ch. 968, at p. 974, 2. (1891) L R. 2 Ch. 101 at p. Pld, 
3. (15346) 47 L R. Ir, 361, at p. 868. 
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v. Sídney Cartwright and others.» Meenabai’s will, the root of 
the title of the hduse in’ Bhajipala Street, was deposited with 
the Bank. The defect in the title of the elder sons to the mort- 
gaged property, appeared upon the face of the documents of title, 
and the Bank was guilty of negligence in not calling for and i in- 
vestigating the titlé of the elder sons to the property comprised і in 
the mortgage and must be held to have taken the mortgage with 
notice of the will of the testator and its contents. А purchaser or 
mortgagee is bound to enquire into the title of his vendor or mort- 
gagor, and will be affected with notice of what appears upon 
the title ifhe does not so inquire— JV ол v. Hart? A plea of 
purchase fer valuable consideration, without notice, is no protec- 
tion against an adverse claim, which the purchaser might have 
had notice of, by using due diligence in investigating the title— 
Jackson v. Rowe? Fones v. Suitih,* Paiman v. Hartë Reference 


was also made to In re Whistler. " 


Both Courts in India have found that the mortgage was given 
fora pre-existing debt, duetothe Bank from the elder sons on 
account of money borrowed by them from the Bank. The money 
was borrowed, as the Bank knew, for the personal ends of the 
elder sons and not in respect of matters or transactions or for 
purposes authorised by the willofthe testator. The mortgage 
was not, therefore, within the powers of the elder Sons, аз execu- 
tors of the testator. The moneys intended to be secured by the 
mortgage were, to the knowledge ofthe Bank, applied to the 
private purposes of the executors. The Bank must be taken to 
have kuown, when it accepted the mortgage, that the legacy had 
not been paid. The elder sons had no right or power to create 
any charge upon the mortgaged properties, in priority to the 
claims of the younger sons in respect of their legacy. The will 
makes the legacy a charge upon the propeity and there i 18, therefore, 
a restriction on the disposal of the property. "The elder sons 
took the property subjectto the charge and the Bank could not 
acquire from them any greater interest than those sons them- 
selves had in the property. On this 'part of the argument 

1. (1875) L. В. 7. Eug. qnd Ír. App. Сав, 781, 
2. (1808) L. К. 1 Ch. App. Cas, 468 at p. 467, 
& (1826) 2 Sim. and St, 472. 4. (1841) 1 Haro 43, 
6. (1881) L. В. 17 Ch. D. 363. 6 (1887) 85 Ch. D. 501, 565. 
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reference was made to: Indian Succession Act (X of 1865) Ss. 271 
and 187; Shaik Moosa v. Shaik Essa; Probatt and Admintstration 
Act of (V of 1881), Ss. 2, 4, 12 and go; Zn re Kirk; Kirk. Kirk; 
Wigg v. Wigg? ; and Robers Law of Legacies (4th Ed.) p. 443. 


Детей, K.C., in reply, further referred to Mead v. Lord 
Berey* and Taylor v. Hawkins’. 


Danckwerts, K. C., (with their Lordships’ permission), with 
reference to the cases cited in reply, referred to Jn re Mor gan : 
Pillgram v. Pillgram ;? and In ve the Alms C. ounty Charity, Ohartty 
Commusstoners v. Bode,” and contended that if the Bank had 
inquired, as it was bound to do, it would have known that the 
legacy, which was a charge, had not been paid. It must be 
assumed that an honest and not a false answer would have been 
given. І 

„ Their Lordships’ judgment was delivered by 


Sir Andrew Scoble.—'The facts relating to this appeal are 
not in dispute and may be shortly stated. 


Somji Рагріа died on the 15th February 1885. He left eignt 
sons, four by his first wife (hereafter called the elder sons) and 
four (hereafter called the younger sons) by his second wife, Labai, 

e Who also survived him. By his will, he left all his property £o his 
elder sons, subject to a charge of Rs. 30,000 in favor of his widow, 
Labai aud his youuger sons. Both Courts in India have found 
that this legacy was charged upon the property in suit and their 
Lordships agree with this decision. 

After their father's death, the elder sons entered upon large 
business transactions, uuder the style of Somji Parpia & Co., and 
in the course of their business became indebted to the Bank of 
Bombay iu respect of advances on bills drawn by the firm in 
Bombay upon a branch of the firm at Indore. To secure these 
advances, the elder sons, on the yst September 1890, deposited 
certain title-deeds relating to the property iu suit, by way of 
equitable mortgage, with the Bank, and on the rath January 1899 
the Bank obtained from them a formal inortgage of the same 





$$, 
1. (1884) 1. І, В. 8 Bom. 211. , 2. (1882) L. R. 21 Oh. D, 431, 487, 
3. (1789) 1 Atkins 381, 383. 1. (1746) 8 Atkins, 235, at p. 241. 
5. (1802) 8 Vesey, 209. 6 (1881) L. H. 18 Ch, D. 93 2t p. 102% 
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property, to secure the repayment of Rs. 52,00% in respect of bills 
then due«or to beconte due drawn by the бтп доп their Indore 
branch. *It is not disputed that this debt wasa debt of the four 
elder sons in respect of their own business, and that the legacy to 
the widow and the younger sons was at the time, and still is, 
unsatisfied. . * 


The property comprised in the mortgage consisted of a house 
in Bhajipala Street and a piece of land in the Falkland Road, 
in the City of Bombay, to both of which the mortgagors declared ; 
themselves to beentitled, but both of which had been specified 
by their father, Somji Parpia, in his will, as subject to the charge 
of Rs. 30,000 in favor of his widow and younger sons. This will 
was not among the documents of title deposited with the Bank, 
but the root of the title to the house in Bhajipala Street, the 
more valuable of the two properties, was indicated in the will of 
Meenabhai, widow of Somji Parpiah’s brother, Dhunji Parpia, 
which was deposited. From this it appeared that the house had 
been the joint-property of the two brothers, and if the Bank's legal 
advisers had made апу investigation of title, they must have 
enquired how Somji's shares had come to the mortgagors, and in 
this way obtained cognizance of his will, aud ofthe charge on 
this portion of the estate. But they made no enquiry, and appear 
to have assumed that the mortgagors were the absolute owners 
of the property mortgaged to them. It is not suggested that the 
mortgagor practised any concealment of the real facts of the case ; 
aud if they had been asked about their father's will, it is to be 
presumed that they would have given an honest answer. 


Nor is it suggested that the younger sons had any knowledge 
ofthe dealings of their elders with the Bank. But when the 
Bank advertised the properties for sale, they filed this suit in order 
to establish the priority of their charge over the mortgage to the 
Bank. And the only question in this appeal is whether they are 
entitled to such priority. 


Mr. Levettin hisable argument for the appellants, contended 
that under the will of Somji Parpia, the mortgagors were residuary 
legatees as well as executors, and he relied upon a passage in the 
judgment of Romer J. in Graham v. Drummond ? in which that 
learned Judge says (at р. 974): д 





1. L В. (1896) 1 ОЙ, 968. 
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“I think it is esettled law that ifan executor who is also Bank of 
restduary legateesells or mortgages an asseff of the testator for ME 
valuable consideration to а person who has по noticé of the suleman 
existence of unsatisfied debts of the testator, or of any ground 8%). 
which rendered it improper for the executor so to deal with the 
asset, that person's purchase or mortgage is valid against any un- 
satisfied creditor of the testator." 


Butthis does not dispose of the present case. Here the 
plaintiffs are legatees, and the distinction between creditors and 
legatees is well pointed out in Spencer's “ Equitable Jurisdiction,” 
Vol. ii., р. 376, where it is said :— 


e 
“ А mortgage by an executor who is alsoresiduary legatee to 


secure his private debt may be set aside even at the suit of a pecu- 
niary legatee, for the nature of the claims of legatees, they taking 
undgr the will, may be ascertained. Putas to creditors itis dif- 
ferent. Ifa reasonable time has elapsed since the death of the 
testator, and then the executor deals with the testator’s estates as 
his‘own, the purchaser may, in the absence of notice to the con- 
trary, assume that the debts have been paid, or that there are other 
assets for payment of the debts, ifany; therefore, the mortgagee 
would be safe as against creditors.” 


Moreover, in this case the mortgagee had constructive пбіісе, 
and has only himself to thank if his position is not safe ; for had 
he taken the slightest pains to investigate the title of the mort- 
gagors he must have certainly discovered the charge created by 
the will of Somji in favour of the widow and her sons. 


It was also contended that by the terms of the will the legacy 
was to be made up and paid within six years after the testato1’s 
decease; that the period would have expired іп 1891, eight years be- 
fore the date of the mortgage; and that, assuming notice of the will 
on the part of the Bank, the Bank was entitled to assume that the 
executors were acting with the cousent of the legatees. Lapse of 
time is, no doubt, a circumstance that may be taken into consider- 
ation in cases of this kind ; but having regard to the fact that in 
this case two of the younger, sons were still ininors when the title 
deeds were deposited with the Bank, and that continued possession 


by the elder sous was not inconsistent with the purposes of the will, • 
* 6 
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Bankof their Lordships agree with the Court below in holding that the 
d rights of the parties ate unaffected by this circumstance. i 


Buleman 


Fue The case of / re Queale's Estate tbears a strong resemblance, 
ji. 


in its fact$, to that now under consideration. There thè testator’s 
son deposited with a Bank three leases to secure hisown overdrawn 
account. The Bank dealt with him as absolute owner and eventu- 
ally proceeded to sell the leaseholds; whereupon the testator’s 
daughters claimed to be placed on the schedule as encumbran- 
cets in respect of unpaid legacies and their claim was allowed. 
In delivering judgment Fiw Gibon L. J. says:— 


: "The Bank dealt with him (the mortgagor) as and in his 
capacity of an individual owner, not an executor, but a person 
pledging his own property for his own debt, giving as security 
his own interest for his own purposes. Under such circumstances 
the Bank can, in my opinion, have no better title than that which 
its debtor really had in the capacity in which it was dealt witir, 
namely as beneficial owner, :. e, residuary legatee,” 


Their Lordships agree with the learned Judges of the High 
Court of Bombay that the claim of the first four respondents (the 
younger sons of Soinji Parpia) must prevail over the mortgage to 
the Bank and the title of its transferee, Dwarkadas Dharamsey, 
aud they will humbly advise His Majesty that this appeal should* 
be dismissed and the decree of the High Court of the 14th April 
1905 confirmed. The appellants must pay the costs of the appeal. 





IN THE HIGE COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Wallis. 
Mahadeva Iyer and another .. Plaintiffs 
v. (Appellants) * 
Sankarasubramania Iyer -. Defendant 
(Respondent). 


Trust— Roi ooatwnr— Deed —Construstwn— Consirieing dosd as will, 
Mahadeva 
Iyer If an instrumentis & deed in form, in order to hold that it 1s testamentary or 


v. in the nature of a wJ], there must be something very special in the case; gnd unless 
Bank arasubra- there me circamstances which compel the Court to treat an 1ustrument m the form of n 
mania Iyer. Joed as а will, the Court will not do so, 
. — 
Б * B А No. 510 of 1905. 12th Jnly 1908. 
l 17 L R. (Tr) él. * 
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[Patch v. Shore 1 referred to.] Mahadeva 
Heid also that the s¢ttlor of certain properties on certain charitable trusts who Iyer 


appointed himself as hakdar for life and his grandson as hukdar after his death could 


4 not by а subsequent deed, revoke ihe appointment of his giandeon ang appomt a Sankarasnbra. 
Stranger., mania Iyer. 


Second appeal from. the decree of the District? Court of 
Tinnavelly in A. S. No. 515 of 1904 presented against the decree 
of the Court of the Subordinate Judge of Tinnevelly in О. S. 
No. 27 of 1903. 

Sir V. Bhashyam Iyengar for appellant. 

The Advocate General (P. S. Stvaswami Asyar), У. Krishna- 
sams lyer and T. Natesa [yer for respondent. 

The Court delivered the following 

JUDGMENT :—By a registered deed, Exh. A, one Ponnu * 
Sankara Subbaiyer settled certain immoveable property on certain 
charitable trusts and appointed himself as hukdar for life and 
provided that, after his death, his grandson Sankara Subramania 
Iyer§ should succeed him as hukdar, and that such grandson and 
every successive hukdar should in turn select a successor in like 
manner. Subsequently, the settlor executed two deeds Exhs. B 
and C by one of which he purported to cancel the appointment 
of Sankara Subramania Aiyar as hukdar, while by the other, he 
appointed the present plaintiffs. On the settlor’s death, the 
plaintiffs took possession in proceedings under S. 145, Cr. P.C., and 
then instituted the present suit. The District Munsif decided 
in his favour, but the lower appellate Court dismissed the suit on 
the ground that the settlor had по power to revoke the appoint- 
ment, under Exh. A, of the defendant. For the appellant, it is con- 
tended that part of Exh. A which appointsthe defendant must 
be regarded as being of a testamentary character and so revocable. 
We ате unable to accept this contention. Itis not contended : 
that the whole of Exh. A is revocable, and we see no reason why 
one portion of the deed should be held revocable rather than 
another. Further, it is well settled that if an instrument is a deed 
in form, in order to hold it testamentary or in the nature of a 
will, there must be something very special in the case, and that 
unless there are circumstances which compel the Court to treat 
an instrument in the form of a deed, as a will, the Court will not 
do so—Patch v. Shore. "Thére are no such circumstances in the 
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present case. The deed appears to createa wested right in the 
defendant to take eKect in possession on the degth of the settlor. 
The provisions as to the succession after the defendant's death . 
may be open to objection, but this cannot affect the provisians 
as to the defendant’s succession to which no objection can be 
urged. It was, of course, open to the defendant as to апу* other 
trustee to disclaim the trust conferred on him, but he did not do 
so; and, under these circumstances, we are of opinion that the 
right to the trusteeship which became vested in him at the date 
of the deed took effect in possession at the death of the settlor, 
'The second appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir Arnold White, A#, Chief Justice, and Mr. 
justice Wallis. 


Subramanian Chetty, minor by Minatchi Appellant* 


о. (2nd Defendant? , 
Veerabhadran Chetty and others e Plaintif and 
defendants Nos. т and з to 9. (Respondents © Supple- 
mental Respis.). 


C. P. C, 8. 569— Is mierested in the result of the appeal” — Parties, joinder of ; 
in app eal. 

The words “ 1ntereste yn.the result of the appeal ‘ in 8. 559, C. P. C., have been 
inserted to protect parties to the suit, who had not been made respondents in ће 
appeal, from being prejudiced by modifications made behind them backs in the decree 
under appeal. 

The party whom it 18 sought to bring on record 1з required to be interested in 
the result of the appeal before he is so brought on record, 

When a defendant has been exoneratec and there ›в no appeal against so much of 
the decree as exonerates him, no decree can be passed against him in an appegl by any 
other party to the suit as he 18 no party (o such appeal, and he cannot be said to be 
interested in the result of sich appeal by another party unless the decree sought to be 
obtained against the respondent in the appeal would have the effect of prejudicing him 
in some way or othor ; and, consequently, the appellate Conrt cannot make sucha 
person a party to the appeal when thé appellant judgment-debtor had impleaded only 
the decrce-holder as party to the appeal. 

Second appeal from the decree of the District Court of 
Madura in A. S. No. 86 of 1904 presented against the decree 
ofthe Court of the District Munsif of Tkumangalam in O. 8. 
No. 195 of 1902. ^ 2 


T. R. Ramachendratyar and B Ranganathatyer for appel- 
lant. : 








~ S. A. No. 82 of 1905. . “th May 1908, 


PART XIX.| THE MADRAS LAW JOURNAL RÉPORTS. 458 


The Advocate General (Р. S, Stvaswamt Atyar) for 151 res- Subramanian 


pondent. : А . Ohebty 
Г. Narayana Iyer for the supplemental respondents. * Шеш 
etty. 


The Court delivered the following. 

JUDGMENT.—In this case the plaintiff sues to recover pos- 
session’ of certain property usufructurily mortgaged by the rst 
defendant to the 6th defendant's grandfather whose interest was 
subsequently purchased by the plaintiff in execution ofa money 
decree against the 6th defendant's grandfather. In the alterna- 
tive, the plaintiff seeks to recover the amount of the mortgage 
debt due onthe mortgage by the rst defendant to the 6th de- 
fendant's grandfather. Prior to the purchase in execution by the 
plaintiff of the 6th defendant's grandfathers interst, the plaint 
alleges that the 6th defendant's grandfather, for lhe purpose of 
defeating the plaintiff’s claim against bim, got the rst defendant 
to execute a collusive mortgage of the same property in favour of 
tte 2nd defendant's father who sued on this mortgage and brought 
the suit-property to sale when it was purchased by defendants 
Nos. 3 to s. The lower appellate Court held that the 2nd mort- 
gage was collusive, but that defendants Nos. 3 to 5 were dona fide 
purchasers for value and gave the plaintiff a personal decree against 
the 2nd defendant. The and defendant then preferred this second 
appeal, and the learned Advocate-General who appeared for the 
Ist respondent (plaintiff) admitted that he could not support the 
decree agaiust the present appellant, and this:second appeal must ac- 
cordingly be allowed, and the decree of the lower appellate Court 
modifed and the suit against the second defendant dismissed 
with costs throughout. At the hearing of this second appeal on 
the 13th November 1907, the Advocate General when admitting 
that he could not support the decree against the 2nd defendant 
applied that defendants Nos. 1 and 3 to 9 should be made 
parties to the second appeal in order to fix them -with liability, 
and the Court on the authorities cited made the order subject to 
objections. Defendants Nos. т and з tog who have now been 
made parties, appear and object that S. 559, С P.C., is inapplica- 
ble, and that they have been wrongly made parties, and after 
hearing the question fully argued, we are of opinion that their 
objection is well founded. St 559, C. P. C., provides that *'ifit 
appear tothe Court at the hearing that any person who was а | 
party to the suit in the Court against whose decree the appeal 15° 
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Subramanian made, but who has not been made a party to the appeal is in- 


eic 


terested'in the resült of the appeal, the Court may adjourn the 


Veerabhadran hearing to a future day to be fixed by the Court, and direct that 


Ohetty. 


such person be made a respondent.” 

Looking at the language of the section apart from authority, 
it would appearto have been inserted to protect parties to the 
suit, who had not been made respondents in the appeal, from being 
prejudiced by modifications made behind their backs in the decree 
under appeal The party whom itis sought to bring on is тет 
quired to be interested in the result of the appeal, thatis to say, he 
must be shown to be interested in the result of the appeal before he is 


e brought on, for once he is brought he may be said to acquire an in- 


terest as a result of being brought on. Now whena defendant has 
been exonerated and there is no appeal against so much of 
„бе decree as exonerates him, no decree can be passed against him 
in an appeal by any other party to the suit as he is no party to 
such appeal, and he cannot in our opinion, be said to be interest- 
ed in the result of such appeal by another party unless the decree 
sought to be obtained against the respondents in the appeal 
would have the effect of prejudicing him in some way or other. 
This is the interpretation put upon the section in Айта Ram v. 
Balkishen!, where the learned judges say: “ We do not think 
that*S. 559 of the Code empowers an appellate Court virtual” 
ly to make an appeal for an appellant who has refrained from 
availing himself of his privileges under the law, by introducing 
for him other respondents than those he has included in his petition 
of appeal. Moreover, we do not think it can be said that Айла 
Ram was interested in the result of the appeal, as, having the 
unappealed decree of the Assistant Commissioner behind him, his 
position was secure. We may further observe that S. 559 was 
adapted from S. 73 of Act VIII of 1859, and, follows the lan- 
guage of that section,.with some.modifications. The persons to 
be brought on under that section were “all the persons who may 
be entitled to, or who claim some share or interest in the subject- 
matter of thesuit, and who may be likely, to be affected by the 
result,"and these persons are described in the marginal noteeto the 
section as “ partiés appearing to be interested i In а suit. 2 
jn Upendra Lal Mukerjee v. Girindra Nath Mukerjee ? a 
Bench ọf the Calcutta High Court refused to follow Atma Ram v. 
1. (1883) I. L. В. b A. 267. .& 91898) I. L. В. 25. О. 565. 
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Balkishen,+ and rferred to cases such as the present in which Subramanian 
the'plaintiff havig obtained a decree against one of' several Cdi 
defendants inight well rest content with this decree until the Veerabbedran 
defendant, Who had been held liable, preferred an appeal, when  Cbt's. 
he would naturally desire to fall back on his claim against 

the exonerated defendants in the result bfthe appeal being 
successful. In such a case, it would be open to the plaintiff 

after the filing of the appeal to prefer another appeal against so 

much of the decree as exonerated any of the defendants, and if 

his appeal would be out of time there might possibly be ground 

for excusing the delay. But, however, this may be, the hardships 

which might arise in a case of this kind is no reason for extend- , 

ing the section to cases which do not come within the scope of 

the language used in the section as we understand it. We may 

further observe that the decision in Upendra Lal Mukerjee v. 
Gtrigdra Nath Mukerjee® was followed with reluctance in Hudson 

v. Basdeo Bajbye? and was disapproved asto this point by the 
referring judges in Rup Faun Bibe v. Abdul Kadir Bhuyan.* 

It was no doubt held by the Full Bench to have been rightly 
decided, but no question as to S. 559, C. P. C., was actually 

before the Full Bench as the appellant had made all the 

other parties respondents. We have not been referred to any 
reported case in this Court ; and for the reasons already given, we 

prefer to follow Айла Ram v. Balktshen® and uphold the objec- 

tion and set aside with costs, the order making defendants 

Nos. т and 3 to 9 respondents to the second appeal 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Munro. 
In re Pachappa | Chetty .. Accused? in Calender 
Case No. 80 of 1908 on the file of the Sub-Magtstrate 
of Vellore Town. 
Madras Acts—Abharj Aot Гоу 1856, 8. 62-— Peon — Worda—'* Ahkari officer, " 
A peou ig not an Акам officer within the meaning of 3. 62 of the Madras Abkari In re 
Act 1 o£ 1886. Pachappa 
Case referred for the orders of the High Court under S. 438, Сену. 
Criminal Procedure Code, by the District Magistrate of North 
Arcot in his letter dated зга May 1908, Ref. No. ‘609-C. Mag. of 
1908. 


c. R ©. Nos 252 of 1908. . C. IL. No. 51 of 1908. 6th August 1908.. 





* 
`1 (1888) I. L. R. 5 д. 267 © 2 (1898) I. L R. 25. Cal. 565. " 
3. 898) L Т» В. 26 С. 109. ae L. R. 31. Cal. 638, S 


Be (1983) I. LRS А. 
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In re The District Magistrate's letter of referemce ran as follows: 
prre — "The -Sub-Megisttate of Vellore Town conyicted two Abkari 
peons finder S. 62 of the Abkari Act (I of 1886)for failure to 
return to duty after they were discharged from the dispensary 
where they underwent treatment. 
The convictiort is illegal since it has been held in Cfiminal 
Revision Case No. 435 of 1890 that а peon is not an Abkari officer 
within the meaning of S. 62 of the Abkari Act I of 1886. 
Ag. Public Prosecutor (K. Narayana Rao) in support of the 
reference. 
The Court made the following 
ORDER :—The peon is пої ап Abkari officer within the 
meaning of 8. 62 of the Abkari Act (I “of 1886). The conviction 
is set aside and the fine, if paid, will be refunded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis. . 
Pannichand and others Plaintiffs* 


2. 
'T. Nanoo Sanker Tawker .. Defendant. 
Pannichand Contract Act, 8. 38 — Imnoral contract—Loan for payment vo a dancing girl. 
Y. Ifa creditor advances a loan to the borrower, for and with knowledge of its. 
Nanoo Sanker being applied for an immoral purpose, the contract would be opposed to morality and 
Tawker. public policy, and a suit wili not lie for tho 10c0very of the loan. 

ФЕ ів immoral for a Hindu to cohabit with a dancing girl, and payments made to a 
dancing girl with a view io the conünuntion of the cohabitation are immoral and 
oppoeed to public policy ;and loans made to enuble a defendant to make such pay- 
ments would be advances for an immoral purpose and cannot be recovered back. 

К. Ramachandrter fox plaintiffs. 

G. Krishnasawmt Iyer with C. P. Ramasawmt Iyer fot 
defendant. 

The Court delivered the following 

JUDGMENT.—This isa suit on a promissory note dated 
18th day of September rgos for Rs. 7,500 with interest at 48 per 
cent. The note was executed in favor of Koosalji Goolab Chand 
and the suit is brought in the name of three plaintiffs trading 
under that name. The defendant put the plaintiffs to the proof 
of their title to sue, but there is evidence which is uncontradicted 
that they trade in partnetship under that name’ and håve pre- 
viously sued under it, and the first issue which deals with this 
point must be found in the plaintiffs’e favour. The defendant 
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also pleads that thaconsideration for the plaint note was immo- Pannichand 
ral, that there was a partial failure of consideration as he zeceived y... nM 
only Rs. 5,000 and not Rs. 7,500, and that having regard to the  Tawker. 
rate of interest and the defendants youth and inexperience the 
transaction was а hard and unconscionable bargaln from which 

the defendant is entitled to be relieved. The burden of proving 

these issues is, of course, on the defendant. The defendant isa 

member of the well-known family who carry on business as jew- 

ellers in the Mount Road under the style of Tawker and Sons and 

is a grandson of Ranganath Tawker who is said to be the founder 

ofthe firm. According to his own evidence heis now 23 and 

began to keep a dancing girl, Krishnaveni, five or six years ago, 

which would be about the date of his attaining majority. Не 

was, therefore, between 20 and 21 at the date of the suit promissory- 

note. In his examination-in-chief he denied that he had ever 
borrowed any money before, but in Cross-examination he was 

obliged to admit that he had already borrowed from one Chandick. 

The two other witnesses who support him are Ragunath and 
Thangavelu who describe themselves as the brother and the 

father ofthe girl, Krishnaveni. The defendant states that he has 

recently quarrelled with Krishnaveni, but the fact of her father 

and brother coming to his assistance would seem to show that 

the quarrel is not a very serious one. ‘This quarrel is put forward 

to explain why she has not been called. The material witnesses 

for the plaintiffs are Himmat Mull, the 2nd plaintiff, one Ghulab 

Chand, a sowcar, living near the 2nd plaintiff, who says he was 

present when the suit note was executed in the 2nd plaintiff's 

house in Govindappa Naick Street, and Vinayaga Mudali. This 

witness is gumastah to Mr. Lakshmana Chetti, a Vakil, who 

does business for sowcars including the plaintiff and Ghulab 

Chand, and besides attending to his master's business he acts as 

a sort of broker introducing clients to sowcars and arranging 

loans for people he knows ifthey wanted them. Не knew the 
daucing girl, Krishnaveni, and Thangavelu, her father, he tells us, 

was a very good friend of his. The defendant stated that he 

only became acquainted with Vinayaga on the daythe promissory 

note was executed, but on this point I prefer the evidence of 
Vinayaga who states that ht knew the defendant for five or six 

yeats. Practically ever Since, he lived with Krishnaveni and . 
certainly showed a remarkable acquaintance with the defendant's 
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Pannicband movements and manner of life while he was living with 
Кына шы: Krishnaveni. Не glso states that 7 or 8 months before the date 
Tawker, Of the ‘note he arranged a loan for the defendant, but that the 
defendant did not want it, whether, as the witness suggests, the 

defendaft had got the money elsewhere or Krishnaveni and her 

friends had arranged a loan for him which he did not want to 


reject. 


The chief issue in the preseut case is whether the contract 
sued on was immoral, and it is quite clear that if the money was 
advanced by the plaintiffs to the defendant to be applied for 
an immoral purpose, the contract would be opposed to morality 
and public policy and the suit will not lie—Cannan v. Bryce. 
It is also clear to my mind, though it was disputed by the 
plaintiffs’ Vakil at a very late stage of the case, that it is 
immoral for a Hindu to cohabit with adancing girl, and that 
payment made to a dancing git] with a view to the continuation 
of the cohabitation are immoral and opposed to public policy, ahd 
that loans made to the defendant to enable him to make such 
payment would be advances for an immoral purpose and could 
not be recovered back. If the second plaintiff's story that 
the loan was arranged in the first instance at his ordinary place 
of business and the money was paid and the note executed there 
is true, this would go far to prove that he was not sufficiently 
acquainted with the immoral use to be made of the money to dis- 
able him from recovering, especially as he took the precaution to 
take a receipt from the rst defendant in which itis stated that 
the money was borrowed to pay debts and for expenses. On the 
other hand, if І find that this story is false and that the 214 
plaintiff, instead of waiting for the defendant to come and borrow 
the money in the ordinary course, went to the dancing girl's house 
at night, accompanied by her father's good friend, Vinayaka, tak- 
ing the money with him, and then got the defendant to execute 
the note and handed over the money to him in the presence of the 
dancing girl and her friends, such an out-of-the-way proceeding 
certainly goes to show that he knew the loan was being arranged 
by Krishnaveni's friends for her benefit, andas there is no sugges. 
tion that the defendant was separating from Krishnaveni and 
giving her money in consideration df past as distinct from future 
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cohabitation, it worfld also, in my opinion, follow that he knew Pannichand 
the tnoney was to фе used for an immoral purpose. "This is what unco cakes 
happened according to the defendant and his two Witnesses, 
Thangaveltand Ragunathan, who go further and speak to the 
money being handed over to Krishnaveni by the defendant in the 
presence of the 2nd plaintiff. The conclusioh which I have come 
to upon the evidence is that the 2nd plaintiff did go with Vinayaga 
to Krishnaveni's house and that the note was there executed and 
the money handed over to the defendant in the presence of Krish- 
naveni and her friends, a receipt, Exhibit A, giving numbers of the 
notes being also taken from the defendant by the 2nd plaintiff. 
With the exception of a few wordsin the handwriting of Vinaya- • 
gam, this list is admittedly in the handwriting of Ragunathan, 
Krishnaveni's brother, and if the list had been written out at the 
plaintiffs house it appears exceedingly unlikely that Ragunathan 
would have been employed rather than one of the plaintiff's own 
people to write it ont. With the exception of the and plaintiff 
none of the plaintiff's own people are called to speak to the exe- 
cution of the note at his house, and it is extremely unlikely that if 
such an important transaction had taken place at the plaintiff's 
house, the 2nd plaintiff should alone of his people have been pre- 
sent at it. In addition to the 2nd plaintiff's evidence we have only 
the evidence of Ghulab Chand and Vinayagam. Ghulab Ch&nd's 
evidence is very meagre and unsatisfactory, and he did not impress 
mefavourably. He merely happened to be at the plaintiff's house 
when the note was executed and he does not recollect anything 
about the numbers of the note being copied out in Ex. B which 
must have taken a considerable time, whereas he says the whole 
thing was over in about a quarter of an hour. Ido not think his 
evidence can be relied on, Vinayagam's evidence is even more 
unsatisfactory on this point. Although he says the note was 
signed in the plaintiffs house, he adds in cross-examination 
that the counting and such other things took place in Krishna- 
veni’s house, which is inconsistent with the 2nd plaintiff's case 
which is that neither he nor any one on his behalf went to 
Krishngveni's house. In re-examination he said there were two 
countings, one at the plaintiff's house and the other at Krishna- 
veni's house, and fhat оц the latter occasion the defendant ticked 
off the numbers. To tick off the numbers they must have had * 
Only the list of number$, Bx. B, which, according to the plaintiffs 

* 4 e 
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had been left at the plaintiff's house. Reali%ing his blunder he 
then said that the defendant noted down the nitmbers on a piece 
of paper and did not tick. This was the first suggestion that any 
such further list had been made, and I do not believe it. On the 
whole, I have no hesitation i in coming to the conclusion that the 
plaintiffs story as to the place where the note was executed is 
false, and that the defendant's evidence on this part of the case is 
true, and further that in view of this finding taken with the rest 
of the evidence I am warranted in coming to the conclusion that 
the and plaintiff knew that the money he advanced was to be 
used for an immoral purpose and that, consequently, the plaintiffs 
are not entitled to recover. In coming to this conclusion, I rely 
very mtich more on the unsatisfactory nature of the evidence for 
the plaintiffs than on the positive evidence for the defendant, 
because I am unable to accept the evidence of the defendant and 
his witnesses оп the other part of the case, osz., that after the 
numbers of the notes for Rs. 7,500 had been taken down in Ex. 
B and it had been signed by the defendant and after the defen- 
dant had paid the 2nd plaintiff Rs. доо in advance for interest 
and got a receipt for it (Ex. 3) he handed back Rs. 2,500 to the 
and plaintiff at the and plaintiff's suggestion to keep for him 
without taking any receipt or acknowledgment. Thisstory is the 
mofe absurd as the defendant belongs to a well-known business 
family and, according to the evidence, has been brought up to 
take part in the business and would not have been at all likely to 
behave in so foolish or unbusiness-like a way. I, therefore, find, 
on the second issue, for the plaintiffs. Ialso find for the plaintiffs 
on the fourth issue as to whether the plaint transaction constitut- 
ed an unconscionable bargain. The rate of interest, 4 per cent 
pet mensem, isno doubt high; but having tegard to the suggestions 
thrown out by the defence in the course of the case that Ragu- 
nath Tawker was the founder and proprietor of the firm and that 
it was not owned by the joint family of which the defendant is a 
member, I think that ifthe plaintiffs had obtained judgment 
they would have been by no means sure of recovering their money 
and that the transaction was one of considerable risk." In the 
result, I find for the defendant on the third issue and dismiss the 
suit but withott costs, having regard t8 tha other defeuces set 


up. . 
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IN THE HIGH CQURT OF JUDICATURE AT MADRAS. 


Present :— Mr, Justice Benson and Mr. * justice Sankaran 


Nair. \ ° 
Noothi Subbarayadu (deceased) a 
and others ..  Appellants* 
(Pládtntsff and legal 
v. representatives of 


the Plaintiff.) 
Dara Lingayya Garu Suryaprachara- 
lingam Garu .. Respondent 
(Defendani.) 
Appeal by dead man—Legal representatives brought on record— Delay exoused. SubBarayadu 
An appeal presented On behalf of acleceaseu party may be bad, but the Court may, у, 
in a proper case, treat the appeal ав filed on the day on which the legal representatives Lingayya. 
were brought on record and excuse the delay. 
Second appeal from the decree of the District Court of Viza- 
gapatam in A. S. No. 247 of 1904 presented against the decree of 
the Court of the District Munsif of Vizianagaram іп О. S. No. 62 
of 1903. 
V. P. Ramesat for appellant. 


G. S. Ramachandra Atyar for V. N. Kuppu Rao for res- 
pondent. 


The Court delivered the following 


JUDGMENT :—A. preliminary objection is raised whether 
the appeal was filed on behalf of the plaintiff. The plaintiff was 
dead, and the pleader was not, therefore, entitled to act for him 
under the vakalatnama in his favor. This may be so. But, in 
the circumstances of the case, we treat the appeal as having been 
properly filed when the present appellants, the plaintiffs repre- 
sentatives, were made parties to the appeal, and we excuse the 
delay under S. 5 of the Limitation Act. On the merits, no ques- 
tion of law arises on the facts found, and we, therefore, dismiss 
the second appeal with costs. 


= —— hd 
N T 


E ы cue el. 
#8, A, No, 1492 of 1905 * 0, llth March 1908, 
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IN THE HIGH COURT OF JUDICATWRE AT MADRAS. 
Present.—Sir Charles Arnold White, АЛ» Chief Justicé, aud 


Mr. Justice Wallis. 4 
Narayana Mudali 2 Abpellant* 
(Plaintif) 
9 * е 
Raghavammal and another .. Respondents 
(Defendants). 


Mortgage—Sub-mortgage—Sub-mortgagee ғ right whether affected by payment by 


Narayana : . 
Mudali original mortgagor after notice af the 8ub-mortgage. 
Y. The rights of a sub-mortgagee cannot be affected by transactions between the orl- 


Raghavammal, ginal mortgagee and the mortgagor effected after notice of the sub-mortgage; and the 
x pub-mortgagee who brings a suit on his sub-mortgage and purchases in execution sale 
the rights of his mortgagor (4. ^, the orginal usufructaary mortgagee in this case) ів 
entitled to possession of the landa und cannot be met in а suit against the original mort- 
gagor for possession by the plea of payment of the original mortgage after the date of 
the sub-mortgage when the same had not been made before notice of the sub-mortgage. 


Second appeal from the decree of the District Court of Chin- 
gleput iu A. S. No. 193 of 1904 presented against the decree of the 
Court of the District Munsif, Chingleput, in О. S. No. 181 of 1903. 

T. Pattabhtrama Atyar for appellant. 

N. Rajagopatachartar for respoudent. 

The Court delivered the following 
` m JUDGMENT.—In this case the plaintiff obtained a sub" 
mortgage of the 2nd defendant's interest under а usufructuary 
mortgage from the 1st defendant of the rath September.1892. He 
sued on this sub-mortgage in О. 8. No. 6 of 1897 on the file of the 
District Munsif's Court of Chingleput and on appeal obtained a de- 
cree for the sale of the mortgaged property as well as a personal 
decree. In execution, the land mortgaged to the and defendant 
under the mortgage of the 12th September 1392 was put up for sale 
and purchased by the plaintiff and he obtained possession, but 
was dispossessed under S. 335 of the Civil Procedure Code at the 
instance of the 1st defendant who alleged that the mortgage had 
been redeemed. The plaintiff now seeks to recover possession and 
the District Judge has dismissed his suit on the ground that the 
plaintiff has failed to prove tbe sub-mortgage in this suit. The 
genuineness of the sub-mortgage is not a matter which concerns 
the 1st defendant. The plaintiff hds obtained a decree on it against 
hig mortgagee, the and defendant, and the effect of that decree 





в B. A. 264 of 1905, Е. 19th November 1907. 
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was to give the plaintiff a right to sell the interest of the 2nd de- Narayana 
fendant under the mortgage from the rst défendant of r8g2. This Маі 
the plaintiff did, and purchased it himself. Wethink that as the кышы 
plaintiff їп the present suit succeeded in rebutting the rst defen- 

dant’s plea that she had redeemed the mortgage of 1892, he is en- 

titled to be restored to possession by virtue*of his auction-purchase 

of the rights of the aud defendant under the mortgage of 1892, 

and that the evidence given iu the present case establishes such 

right. This is, in effect, a suit to set aside the order obtained by 

the rst defendant under S. 335 of the Civil Procedure Code, and we 

think the plaintiff ought not to be debarred from succeeding merely 

because in his plaint he has mistakenly alleged that he purchased 
2nd defendant's interest under a subsequent mortgage of the same 

lands executed by the 1st defendant in favour of the 2nd defend- 
ant in June 1895 whereas his evidence is to show that what he pur- 
chased was the right of the 2nd defendant underthe mortgage of 

" 1892. For the rst defendant, it has now been contended that he ac- 
quired nothing by his purchase of the rights of the 2nd defendant 
under the mortgage of 1892,because in consideration of a further ad- 
vance, the rst defendant executed the subsequent mortgage of 1895 
in favour of the 2nd defendant and the first mortgage was merged 

‘in the second. As between the rst and and defendants, it may bethat 
the earlier mortgage was merged, but we do not think the gnd de- 
fendant, by taking the subsequent mortgage from the rst defend- 
ant, could prejudice the rights of the plaintiff under the sub-mort- 
gage already granted to him, or affect his rights to bring the 2nd 
defendant's rights under the earlier mortgage to sale and purchase 
them himself. No doubt, if the rst defendant had paid the mort- 
gage-debt in whole or in part before notice of the sub-mortgage 
in the plaintifPs favour she would have been so far discharged, 
but itis foundthat she has not paid anything. The sub-mort- 
gage by the 2nd defendant must take precedence over every sub- 
sequent interest created by him, and the rst defendant after notice 
is bound to have regard to it. We, therefore, set aside the decrees 
of thelower Courts and declare that the documentof the 27th 
March 1899 is fraudulent, and direct possession of the suit lands to 
be given to the plaintiff. The appeal is allowed: with costs through- 
out. 
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| IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- Present :—Justice Wallis and Justice Munro. ; 
Aiyyam Chetti and others .. Appellants* 
(Defendants). 
y: 
Poongavanam | .. Respondent , 
; (Plaintif). 


Limitation Aot, Art. 11—C. P. C. S. 385—904 by party against whom the order is 
Aiyyam made—Joinder of strangers as parties after one year, to а suit filed within the year. 
Ohetti The limitation provided for by Art. 11 of the Limitation Act applies to suits 
v. under 8. 885, O.P. О„ only in so far ав it 1s against the person in whose favour the order 
Poongavanani, was made ; consequently the fact that other persons were joined after the limitation 
period as parties on the representation of the person in whose favor the order was made, 
that he was only a benamidar for the parties во added, will not bar the suit, 


Second appeal from the decree of the Subordinate Judge’s 
Court of Tanjore in A. S. No. 1230 of 1905, presented against 
the decree of the Court of the District Munsif of Kumbakonam in 
O. S. No. 352 of 1904. 

KC. Ramachandra Aiyar for appellants. „ 

T. V. Seshagiri Aiyar for respondent. 

The Court delivered the following 

JUDGMENT :—The first objection that is taken is that the 
suitis barred. ‘The auction-purchaser whose possession was resisted 
‘by the present plaintiff put ina petition under S. 335, Civil 
Procedure Code, and obtained an order for delivery of possession to 
him.* The plaintiff then brought this suit against him within thee 
time limited by Art. 11 of the and Schedule of the Limitation 
Act. In his written statement, the rst defendant objected that he 
was only a benamidar—a statement he had made previously in 
his petition under S. 335, Civil Procedure Code; and thereupon 
the Court ordered defendants No. 2 and 3 as the real owners to be 
made parties, and they were so made parties. This was more 
than one year after the date of the order under S. 335, Civil 
Procedure Code, and it is, therefore, contended that the suit is 
barred. 

In our opinion, the suit, which the section provides for, by 
the party against whom an order has been made under the section 
is a suit against the party or parties in whose favour the order 
has been made, and Art. 11 only applies #0 suits against such 
parties. The objection is, therefore, untenable. As regartis the 
merits there is evidence to support the finding. The second 

a appeal із dismissed with costs. . 
MM 


BORNE IN 
ә В, А. 778 of 1906, ` 9th April,1908, 
e. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, Eeet Indian 


&nd 
* Present :—Mr. Justice Benson and Mr. Jtistice Vans Anglo-Indiah 
The East Indian and Anglo-Indian Deposit 
ae Loa 
Deposit and Loan Society (Ld.) m Plaintiff* Nen p 
v. у. Й 
Dt. T. М. Nair and another m Defendants. T. M. Nair. 


Presidsnoy Small Causa Courts Aot. S. 00, Rula 499—Referenoe to Tigh Court— 
Question whether oheque has been presented within a reasonable time—Questron of fact. 


The question whether a cheque bas been presented within a reasonable time is a 
buestion of fact and consequently not a question upon which the Presidency Small 
Cause Court can make a 1eference to the High Court, 


The question was to be determined with regard to the nature of the instrument, the 
usage of trade and of bankers, and the facts of the particular case. 


Case stated under S. 69 of Act XV of 1882 and Rule 428 of 
the Rules of Procedure of the Madras Small Cause Court by the 
Chief Judge of the Madras Small Cause Court in Suit No. 8599 
of 1607. 

T. Richmond aud А. E. Rencontre for plaintiff. 

Ж. L. Rosarto and M. Kunjunnt Ма for defendants. 

T. Rtchmond.—The question of reasonable time is a question 
of fact. S. 74, Bills of Exchange Act (S. 84, Negotiable Instru- 
ments Act) alters the rigid rule of common-law ; the result is that 
st becomes a question of fact. See the difference between Sy то 
and 106 of the Negotiable Instruments Act. Even otherwise, in 
England Serle v. Norton,: Wheeler v. Young ? are authorities for 
the view that it is a question of fact. There can be no reference 
on a question of fact. Jshwardas Trtbovandas v. Kaltdas Bhatdas.? 


F. L. Rosarto.—Moule v. Brown*, Alexander v. Bunch field, 
Tindal v. Brown*, Darbishire v. Parker", all shew that the facts 
upon which the faference of reasonable time is to be based are for 
the jury, but the inference from those facts, it is for the judge to 
make. 

The Court made the following 

ORDER.— The question whether a cheque has been presented 
within а reasonable t#me has to be determined with regard to the 


* No. 18 of 1907. : 18th March 1908, 
1. (1841) 2 Moody and Robinson’ 401. 2. (1897) 18 T. L. В. 468. 
8. (1896) I. L. R. 20 В. 7:9. 4 (1838) 4 Bing. N. О. 966. 
5. (1842) 7 M. & Gr. 1061 % (1789) 1 R. R. 171.* T 


e 7. (1805) 6 East З, 
* [/ 
I . 
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East Indian nature of the instrument, the usage of trade and of bankers, and 
and the facts of the particular case—S. 84 (2), Negotiable Instruments 

Anglo-Indian g 

Deposit Act, 188т. 
and Loan Thisi is the same rule as islaid down in S. 74 (2) of the 
=. C42 English, Bills of Exchange Act, 1882. The question is, in our 
бт. Ж. Nair, Opinion, clearly a question of fact, not of law. In England it is 
held that it isa question of fact for the Jury to determine— Serle 


v. Norton: ; Wheeler у. Young.? 


As the question is one of fact, it is not a question which the 
Small Cause Court can refer for the opinion of the High Court 
under S. Єў of the Act. 


We must, therefore, decline to decide the question. . Costs 
will be provided for by the lower Court's order. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Mr. Justice Sankaran Nair and Mr. Justice Abdur 
Rahim. : 5 
L. Jogiah and another .. Petitioners* 
(Accused). 
Charter Act, 8. 15— Letters Patent, Cl. 28 and 29— Power of High Court to stay 
In re Jogiah. criminal prooesdings taken ix оопзвунвлсо of order under S. 476, Cr. Р. C — Stay of 
proceedings pending appeal on the cicil side from original decree. 
The High Court has power to stay ciiminal proceedings taken in consequence of an` 
order gnder B. 470. Cr. P. C. ° 
The power of general superintendence given by S. 15 of the Oharter Act includes 
the розе to point out to the Subordinate Courts the inexpedicney of trying а case- 
when it 18 likely to interfere with the due course of justice 


Their Lordships stayed the criminal proceedings in a case taken in consequence of 
an order by a Civil Jadge under 5. £76, Cr. Р. О. for prosecution for forgery pending an 
appeal from a fina! decrec of the Civil Court against the finding of forgery. 

Petition under $. 15 of the Charter Act and Ss. 435 and 439 
of the Criminal Procedure Code, praying the High Court to revise 
the proceedings of the Sub-Magistrate, Ootacamund, in P. Е. 
No. 1 of 1908. n 

T. R. Venkatarama Sastri for petitioner, 

Ag. Public Prosecutor (K. Narayana Rao) for the Crown. 


T. R. Venkatarama Sasirt :—-The High ‘Court, has inherent < 
powers to stay proceedings in a criminal case filed under S. 476, 








e— 


Cr. Rev. Case No. 19) of 1908. * ]lth August 1908. 

Cr. Rev, Oase No. 187 of 1908. 3 . 

? (1841) 2 Moody and Robinson. 401. 2. (1897) 18 T. L. R. 468, 
. 
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Cr. P. C., pending a civil suit. Under the Charter Act they have 
got-the power. The ruling in the matter of Ramprasad «Hazrat 
only decides that the Civil Bench has no jurisdiction —7 Ku- 
mart Debt у» Bama Sundart Debi? ; Yadu Lal Sahu v. Lows. 


That there is no revision agaiast orders under S. 476 is no 
ground. for uot interfering. Zn Gobardhan v. Ishwara Chunder* 
acriminal case launched by the District Registrar was stayed — 
also Ramacharan v. Emperor." 


Criminal cases ought not to go on pending civil suits as to 
the same matter—/n re Maharaj’ Anna у. Emperor”—though 
Courts might be:reluctant to interfere when the Judge himself 
acts —Zn re Devjivaled Bhavant.? 


Ag. Public Prosecutor (К. Narayana Row) Contra.—The 
High Court has no jurisdiction, vide Z» the Matter of Ram- 
prasad Hazra.* Even Mr. Justice Ghose in Raf Kumari Debt v. 
Bama Sundari Debt? proceeds upon the view that orders under 
S. 476 are revisable by the High Court. 


In re Deojtvalad Bhavant® itis held that criminal proceed- 
ings ought not to be stayed. Even іп Raf Kumari Debi v. Bama 
Sundari Debt * Mr. Justice Ghose says that the discretion of the 


Magistrate ought not to be ordinarily interfered with. ^ 


The Court made the following 


ORDER :—In a civil suit a document filed by the petitioners 
was found a forgery, and proceedings have been taken against 
them under S. 476 of the Criminal Procedure Code. The 
-petitioners have filed an appeal against the decree passed against 
them in the civil suit in which the main question for determina- 
tion is whether the document is genuine, and they apply to this 
Court under S. 15 of the Charter Act to stay further proceed- 
ings in the Criminal Courts against them pending the disposal of 
the appeal. 


On a consideration of the circumstances of the case it appears 
to us that it would be oppressive to „the petitioners to allow the 





1. (1866) B. L. R. (F.B.) 426, © -. .. 2. (1396) І. Т, В. 23 0. 610, 613. 
—--9. (1907) I І, В, 84 C. 54g. £ (1900) 5 С. WIN, 44, | 
b. (1906) 5 C. L J. 288. f 6.. (1882) 1. L. R. 18 B, 729» 


T. (1896) 1, 1, R. 23 0610 4 8. (1893) I, L, R. 1$ В. 581. 


Inre 
Jogiah 


Inre ' 
Jogiah. 
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criminal proceedings to be prosecuted as they might thereby be 
prevented from carrying on the appeal, and as the prosecution was 
one instituted by a Court, it is probable, in the ‘event of the docu- 
ment being found genuine by the appellate Court, the, proceedings 
against the petitioners might be dropped. There was no sugges- 
tion that the petitioners will abscond or be not forthcoming if the 
finding of the Court ‘as to genuineness is confirmed. We are, 
therefore, of opinion that further proceedings should be stayed. 


It was then argued by the Public Prosecutor that this Court 
has no power to stay proceedings, and reliance was placed on the 
case of In the Matter of the Petition of Ramprasad Hazra.* 


It is pointed out. in Fadu Lal Sahu v. Lowis? that the Full 
Bench only decided that under the Code of Procedure then in force 
the High Court sitting as a Court of Civil Appeal had no power to 
direct that criminal proceedings ordered by a Civil Court should 
be stayed. The High Court did not consider the effect of $. 35 
of the Charter Act and Ss. 28 and 29 of the Letters Patent. 


The power of general superintendence given by S. 15 is 
not limited by any other provision of law, and it appears to us to 
include the power to pointout tothe subordinate Courts the 
inexpediency of trying a case when it is likely to interfere with 
the due course of justice. ‘The power of superintendence (S. 1 
and'transfer (S. 29) implies the power to send for the records in 
any case in the lower Courts, which must necessarily stay further 
proceedings in that case. 


It appears to us, therefore, that this Court has the power to 
stay proceedings. The fact that we may not have the power to 
set aside the order under S. 476, Cr. P. C., is in itself no reason 
for holding the other way. 


The proceedings are stayed, not on the ground that the High 
Court may ultimately quash the proceedings, but on account of the 
injustice that may be done to the petitioners in preventing them 
from prosecuting the appeal. 


We, therefore, order the stay of procgedings as prayed for. 


[See, however, Hemchandra Ray v. Alat Behati Ray.2—Ep.] 
—— À—Go 


——————— MM —À——À — NL SS ne nn UAR OT р OA аро ee 
і, (1866) B. n. B, (T. B.) 426 2, 1.1.8, (1907) 81 0.48. 


à. (1908) L L. R. 2 909. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
*Present :—Sir, Charles Arnold White, Ал Chief Justice, and 


Mr. Justice Sankaran Nair. 


Olati Pulliah Chetty .. Appelbant* 
* v. á 
E. Varadarajulu Chetti and others .. Respondents. 

Transfer of Property Act, S. 6(a)—Reloose nf Reacersionsr’s right when noL а transfer paliiah Ohettl 
of a chanoe of succession—Hindu Law— Widow — Compromise of doubtful right — v. 
Wher oan be set aside by party. І Varadarajulu 

Ohetty. 


The fact that the right 18 on. the side of one paity is not sufficient for the party 
to set aside a compromise entered into by him on the supposition of a doubttul right. 


Holà also : —That a release of all claims by л reversioner to an estate held bya 
widow in recognition of her absolute right to the '' estate of tho last owner” asserted 
by her to have been obtained under the will of her husband Їз not a transfer of “a 
chance of succession” within the meaning of § 6 (а) of the Transfer of l'operty Act, 
but is gy mere sgicement not to disturb the widow in her enjoyment of the property 


absolutely. 
On appeal from the judgment and decree of Mr. Justice Boddam 
in C. S. No. 223 of 1904. 


V. Krtshnaswamt Atyar and G. Krishnaswamd Aiyar for 
appellants. 


e С. E. Odgers for respondent. * 


V. Krishnaswami Atyar:—A previous suit between а widow 
under whom the defeudants claim and the plaintiff's father who 
was her husband's reversioner ended in a compromise decree giving 
her an absolute estate in her husband's estate. A razinama decree 
is no better than a private razinama—Ramasamt Natck v. Rama- 
samt Cheity.! PlaintifPs father must be taken, therefore, to have 
released his spes successtonss which he had in favour of the widow. 
Such a release is invalid—S. 6 (s) of the Transfer of Property 
Act; Sumsuddin Goolam Husein v. Abdul Husein.? In this 
Bombay case, it was also held that this transfer cannot be viewed 
even as a contract enforceable against the transferor when the estate 
falls into possession.* A compromise is a release of the then 
existing riglits therefore the transferor cannot be taken to lave 
relinquished his possible füttme rights as teversioner. Moreover, 
——*0.8. A. No. 14 of 1908 * —  - SÉ Augu 1908. ^ 


1. (1007) 1. L. В. 80 M, 255,901. - 2, (1900) І. L. R, 31 B. 165. 
o4 


470 THE MADRAS LAW JOURNAL REPORTS. [VOL. XVIII. 


Palah Оһеҝ it is only a lawful compromise that cau be the basis of a compro- 


v. 
Varadarajulu 
Chetty. 


mise decree. Therefore, that portion of the compromise is illegal, 
even if* the compromise be of a doubtful claim, and therefore 
otherwise valid, z.¢., eseu if the claim in the previous suit be for 
an absolute estate by the widow, under the will of her father-in- 
law. The plaint wes not for establishiug an absolute ownership 
but only soleownership (only as widow) of the estate which the 
defendants were holding as executors along with the widow and 
to the management of which, she alleged, they had lest all rights 
by the death of her adopted son for whose benefit alone they were 
appointed as executors. Therefore there was no doubtful-claim to 
be settled. The meaning of “I give up all my claim to the suit 
estate ” is, I give up those rights that are matured and are then 
existing. It is a well-known -rule of construction that what is 
not expressly given up is by inference not to be deemed to be given 
up— Subbien v. Arunachala,» [Sankaran Nair J. —Supposing 

that the widow claimed an absolute estate in the suit and your 
father thought that she had it and so compromised the doubtful 
claim, then are you not estopped?] There can be no estoppel, 
for a compromise is nothing but a transfer, and if we are to 
‘uphold the compromise we would be upholding an illegal transfer. 
[Sankaran Nair J.—You are assuming that you bad aright in the 
thigg you transferred?] Otherwise, parties can always’ adopt 
this mode, vtz., of widow claiming absolute estate and the real 
reversioner giving up his real rights. Unlawful compromises are 
‘invalid, e.g., a transfer by compromise of trusteeship of a temple— 
Subbarayudu у Kotayya.* ‘Transfer of expectancy is invalid— 
Narastmham v. Madhavarayudu? ; Mantckam v. Ramo linga* : 
Dkhoorfeit Subbayya v. Dhoorjett Venkayya.® In the present case 
“there is no compromise of a doubtful claim. There is no claim 
on the plaint for absolute estate, and no mention of such a claim 
is made either in the written statement ог in the issues. More- 
over, as regards this plaintiff, he was not originally a party to 
the suit. A compromise was first entered into and then he was 
made a party with a view to make the compromise binding on 
him. Even a compromise decree, if it embodies an unlawful term 








1. (1870) 5 M, H. Ù. R. 444, “2. ‚ (1893) 1. LR 18 м. 38), 


& (1905) 18 M. L J. 838. £ (1805) 1. L.-B/29 М. 120, 
5. 01906) 11. В. ш 201. 
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which under S. 375, C. P. C., cannot be embodied, will not be Puihab Chet 
executed, especially "if it contravenes publie policy.—Z uAsA- n" 
тапазашту v. Rüngamma; Raja of Vizianagaram v. «Dani. icon 
vada Chelliah.? A compromise is nothing but a transfer, whether 

it recognizes that a right claimed already existed ог that* it was 
doubtful or that it is newly created— Ram Saryp v. Dei ;? Gobind 
Krishna Narain у. Кийин Lal*; Mahaden у. Baldeo.® Doubt- 
fulness of the claim will ouly be a good consideration for the com- 
promise—Stafpzlion v. Staprlton.® But ifin law and in reality 
the widow has only a life estate, then, if there be a compromise by 
which the reversioner really gives up his 1ight, the compro- 
mise is invalid as contravening public policy. It will not be valid 
even asa contract as held by the Bombay High Court in Sumsud- 
din Goolam у. Abdul Husein." Moreover, the compiomise is said 
to have been entered into by plaintifPs father when there was a 
threat of criminal prosecution against him for embezzlement. 
Evidence as to representations as to stifling prosecution, by the 
widow, was rejected. This is wrong. Plaintiff also represented 
that he was to be prosecuted for this. These representations are 
admissions and are part of res gesiae. They are admissible. Es- 
toppel must be based upon a reptesentation, but a representation of 
an opinion does not operate as an estoppel. Whether a widow 
had an absolute estate under a willisa question of law. ` There 
сап be an estoppel only as to a statement of fact—Bigelow 
Р. 554; Amir Als, 4th Edn. р. 666. "There can be по estoppel 
so as to as alter the existing law of the land or to effect a 
transfer which cannot legally be done—Amur AI on Evidence 
4th Edition p. 644; Cahabe on Estoppel р. 123, 124. S. 23 of 
the Contract Act enacts that an illegal contract cannot be 
enforced | 


С. Е. Odgers for respondent.—There was по pressure by threat 
of criminal prosecution. The case was pending for two years. 
There is no evidence that the representations were made by the 
widow at the time of the compromise. Thay are not res gestae. 
The widow took au absolute estate under the will. 

A Hindu reversioner’s interest is a vested interest and 





1. (1902) 1. Т. B. 26 M. 81. , 3. (1904) 1. L. B, 28 М. 84. 

8. (1906) І.І, В. 29 4. 239 4. (1907) I. L. В. 29A. 487, 494. 

5. (1907) L L. R. 80 A. 175. ° б. (1789) I W. T. L.C. 288, 989, è 
` І 5 {1эов) 1.1, В, 81 B, 165. 
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Palliah Ohetti S, 6 (a) of the Transfer of Property Act does net prohibit an aliena- 


Y 
Varadarajulu 
Chetty. 


tion thereof. It iseonly a contingent remainder that cannet be 
alienated. As to gift to a female, S. 82 of the Indian Succession 
Act applies. S. 3 of the Hindu Wills Act applies S.-82 to Hindu 
wilis. “Unless there is, something expressly restricting the interest 
a person takes, the whole interest is vested—Bhoba v. Peary Lal? } 
Tulsi v. Muden Gopal ? ; Sarod Sundari v. Kristo Frban.? 


A compromise of conflicting interests by men who are mutu- 
ally ignorant of the real facts is binding upon the party to the 
compromise when he has the means of ascertaining the facts— 
Kumar Tarakeswar v. Kumar Shosht Shtkhareswar.* 


V. Krishnaswami Atyar in reply :— The question is whether 
in each case ап absolute or limited estate is given. Here, only a 
limited estate is given. Alienation is prohibited by the will. 
Rs. до for a month for life is given in case the widow dogs pot 
agree to act up to the previous portions ofthe will Even the 
adopted son of the testator is prohibited from alienating the estate. 
The words “І give this estate to A and his heirs and on the 
death of 4 to B” confer only alife-estate. The daughter-in- 
law is prohibited from alienating even her jewels. Where there 
аге no express words giving an absolute estate, restraint upon 
alienation is a circumstance showing that a limited estate 
alone was given—Sookhmoy Chunder v. Srimatt Manohari 5 
a case of bequest to males (nephews); Kumar Tarakesh- 
war v. Kumar Fhoshi Shtkhareswar* also a case of bequest 
to males; Siva Rau v. Villa Bhatta® a bequest to daughters 
and to daughters’ sons with a clause against alienation, That 
the property should pass to another in the event of the 
death of the first grantee is another indication that the gift 
to him is ofa limited estate—7. Yorke Smith v. Tribhuvandas 
Mangaldas" а case of gift “ to A and Ais heirs and in case of A’s 
death to others ;! Gosavt Shivgar Dayagar v. Г. W. G. Rtvett- 
Carnac: ? a case of gift to two disciples whom the testator wants to 
be his heirs, and to one of whom, ou attaining the age of 30, one-half 


amn —————————_—————-———+—— 
1. (1897) I. L. В. 24 C. 616. & 2, (1901) I. L. R. 28 О, 499, 
8, (1900) 5 C. W. М. 300. i. (1883) 10І А. 51; 58, 
à. (1885) 121 A. 103 ; *6, (1898) I. L. R. 21 M. 425. 
7“ (1894) І. L. B. 19 B 401. 8. (1888) I. L. R. 13 B.463, 467. 
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of the property was to be handed over with a direction that in case Pulhah Chett 


ofhis death it was to pass to the other 5 Gravenor v. Watkins,* а 
gift to mother simpliciter and then оп her death to step-father 
and his heirs with absolute right of disposal provided that the step- 
father did not alienate it to the father’s family who lately treated 
the testator unkindly. "This last was a case of a bequest after the 
Wills Act which like the Succession Act (S. 82), lays down that a 
bequest simpliciter confers a fee simple. The decision was that 
the mother took a life estate only. 5. 82 itself applies the rule 
only “ in the absence of a different context.” лоба v. Peary Lal? 
cited by the respondent supports my contention, as showing that 
the context and -cireumstances to be gathered from the will will 
control the absolute gift indicated by S. 82. Moreover, a gift to a 
widow, daughter, son's widow, etc. is, until the contrary is 
shown, ordinarily a gift for her life—Kunhacha Umma v Кий 
Manni Hajt? ; Kaltana Sundaram Ayyar у. Uinamba Bayt Sabeb.* 
Aga fhatter of fact there is no gift at all to the widowed daugh- 
ter-in-law in the will, anditis only by intestacy that she gets 
the property. For, the gift, in the first instance, is only condi- 
tional, which condition never arose. 

The Court delivered the following 

JUDGMENT :—The suit was brought by one Olati Pulliah 
t@ recover possession of certain properties which belonged to his 
father’s elder brother Olati Lakshmiah. Lakshmiah died in 1892 
leaving a will. It is the plaintiff's case that under that will the 
testator’s adopted grandson Kuppiah and his widowed daughter- 
‘in-law Ranganaikammal took a joint life interest in the properties 
left by him, and that on the death of Kuppiah without any issue 
in April 1893 Ranganaikammal took the whole property only as 
a tenant for life; that in any event the will did not give her any- 
thing more than a widow's estate under Hindu Law ; and on her 
death, therefore, in April 1904, the plaintiff and his deceased father 
Veeriah became entitled to the property left by Lakshmiah. 


The defendants who claim under a will executed by Ranga- 
naikamgnal angwer that itis not open to the plaintiff to rely 
upon the will as the nature of the interest taken by her under it 








1. (1871) L в. 6 О. P. 500. 2. (1897) L L. R. 24 C. 646. 
8. (1892) [. L. R, 16 M, 201. 4. (1897) I. L. B. 20 М. 421. 
Р . 

2 . 


é 


у. 
Varadarajulu 
Chetty. 


Pulliah Obetti 
v. 
Varadarajulu 
Ohetty. 


474 


was in disputein a suit brought by her against the plaintiff's 
father Veeriah to which the plaintiff was also made a party, and 
the dispute was settled by a raztnamah between the parties which 
was embodied in the decree passed in that suit. 
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They also deny that Ranganaikammal took only a widow's 
interest as alleged by the plaintiffs. That suit, C. S. No. 124 of 
1894, was brought by Ranganaikammal as the “sole owner of 
the whole" of the testator's property under his will with the 
exception of a certain portion left for charity, against the plaintiff's 
father and a son-in-law of the testator who were her co-executors 
under the will, for a declaration that she had become “solely 
entitled to and to the possession of the property” and for other 
reliefs. ‘These defendants denied her claim to the sole ownership. 
‘The parties having agreed to settle their disputes, the plaintiff, 
then a minor, and the daughter of the testator were made parties 
to the suit, and leave of the Court having been obtained to, enter 
into the compromise on the plaintiffs’ behalf, a razinamali was 
entered into by which the property in suit was acknowledged to be 
the absolute property of Ranganaikammal in accordance withthe 
terms of the will; she also obtained the right of adoption, and in 
return she gave the plaintiff and his father a house and a sum of 
Rs. 3,500, and to the daughter of the testator a house anda sum of 
Rg, 1,000. She also agreed to pay to the plaintiff, as directed фу 
the will, Rs. 500 for his marriage. A decree was passed in 
accordance with the terms of the razinamah, aud a deed of 
release was also executed by the plaintiff and his father After 
the death of Ranganaikammal and his father, the plaintiff now 
stes to recover possession from the respondents before this Court 
who claim under a will left by her. 


The plaintiff alleged that the razinamah is invalid for mis- 
representation and coercion. Mr. Justice Boddam disbelieved the 
evidence to prove the same, and we see no reason to differ from 
him on that point. 


Мз. Justice Boddam also held that thcystate given to Ranga- 
naikammal by the will was a widow’s estate only; if it ig open to 
us to go into that question we should be inclined to take the same 
view; buc we have по doubt that this case is one of compromise 
of a doubtful right. 
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There is a bequest of half the property to Ranganaikammal, 
апі «ће other half,to the adopted grandson Kappiah Chetty and, 
on the death of either of them, the survivor was to tale that 
share: and wnder S. 82 of the Indian Succession Act, Ranga- 
naikammal was, therefore, on the deathof Kuppiah Chetti, entitled 
to takethe whole interest of the testator, unless it appeared that 
only a restricted interest was intended for her. The provision 
that she was to take in a certain event Rs. 40 fer mensem for her 
maintenance and that her jewels were to go on her death not to 
her heirs but to Kuppiah is, no doubt, a strong indication that the 
testator intended that she should takeonly a widow's estate. But 
in the face of the other provisions referred to, it is impossible to 
say that the claim was not бола fide or that it was frivolous or 
vexatious. 


Ranganaikammal’s claim under the will was thus brought 
into controversy in a Court of Justice; by way of compromise her 
full ownership was recognized by the plaintiff and his father, who 
received valuable properties for such recognition. Can they now 
turn round and repudiate the entire transactions for the purpose 
of claiming those properties on the ground that she was not the 
full owner? 


As theright must always be on the one side or the other, the 
fact that the right is on his side is not by itself sufficient fot a 
patty to set aside a compromise entered into by him on the 
supposition of a doubtful right. In the case before us there was 
no miserpresentation, no surprise. The terms of the com promise 
were under discussion for many days. Counsel’s opinion was 
taken on both sides. The compromise was sanctioned by Mr. 
Justice Subrahmanya Aiyar in the interests of the plaintiff who was 
then a minor. About a year after the compromise, the plaintiff and 
his father executed a release deed in pursuance of its terms; they 
got a house and a sum of Rs. 3,500 from the widow in consider- 
ation of their acknowledgment of her fullownership under the will. 
She paid another sum of Rs. 1,000 to the daughter asa part of the 
same transaction. ‘Te plaintiffs father never repudiated the 
transaction, audit is repudiated by the plaintiff ошу many years 
afterwards after the widow's death, when it has become impossible 
to restore the parties to their former position. 


Under these circumstances, we have no doubt that the 


Pulliah Chetti 


v. 
Varadarajulu 
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Pulliah Chetti plaintiff is bound by the razinamah unless, а» contended on his 


Y. 
Varadarajulu 
Chetty. 


' behalf, the razinamZh and the decree are illegal and void. ° 


It is argued before us that on the true construction of the 
will Rurtganaikammal took only a widow’sinterest in the property, 
and as the interest of the plaintiff's father in the property was at 
the date of the compromise only a chance of succession, the razi- 
namah should be treated as effecting a transfer of such interest to 
the widow; that such a chance or mere possibility being incapable 
of transfer by viitue of S. 6 (a) of the Transfer of Property Act, 
such transfer is illegal and invalid, and as the Court cannot 
empower the parties to do what they are otherwise prohibited from 
doing on grounds of public policy,the razinamah decrée cannot be 
held to effect such transfer to the widow, and the cases of Rama- 
sawmy Naicker v. Ramasawmy Chetti, Nagappa v. Venkata Row,” 
Lakshmanasawmy Naidu v. Rungamma,? and Rajah of Viztangaram 
v. Dantivada Chelltah* were relied upon. . 


It will be noticed that the argument proceeds upon the 
stipposition that there was a transfer by the alleged reversioners of 
their chance of succession. 


We are unable to agree to this view. The widow never 
acknowledged that the plaintiff or any body else had any re- 
vergionary interest in the property; she claimed full ownershsp 
herself. The plaintiff and his father never purported to convey 
any interest to her for the very good reason that they admitted 
they had no reversionary interest. 


The razinamah and the decree in terms state that Ranga- 
naikammal is to have absolute powers as regards the estate of the 
deceased Lakshmiah “ which is the absolute property of the plain- 
tiff (widow) in accordance with the terms of the will.” These 
words rebut the idea of any transfer of any reversionary right by 
the plaintiff and his father by distinctly negativing the existence 
of any such right in them. 


The acceptance of the release deed iny this case is not an 
acknowledgment that any right existed in (һе releasor. The 
words in Exhibit 77, the release deed, on the other hand distinctly 
allege that the full ownership vested in the widow under the will. 

—_ 9. 


picis sA 
l.e (1907) LL.B. 80 М, 256, 2, (1902) I L.R. 24 М, 265, 
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As Lord Aedesdalaobserved іп a similar case about a release; ‘It Pulliah Chetti 

ameunts only to this. I give you so much fog not seeking to dis- cadi 

turb me."— Underwood v. Courtown (Lord.).: . Chetry. 
The cases cited, which would only apply if there was a transfer 

by the reversioners, do not, therefore, apply. 


There is, of course, nothing illegal in a widow acquiring full 
ownership in any property under a will; and a razinamah or 
decree recognising that right is, therefore, not illegal. 

We agree with the learned Judge, therefore, iu his view of the 
compromise and disallow this contention. 

The decree is confirmed, and the appeal is dismissed with the 
costs of the respondents, the Trustees of Pachaiyappa's Charities. e 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Charles Arnold White, KZ, Chief Justice, 
and*Mr. Justice Wallis. 


Srinivasa Raghava Dikshidar ..  Appellants* 
and others { (Pliffs. and 2nd 
PUffs representaties.) 
v. 
Rangasawmi Iyengar .. Respondents 
* and others. (Геј. No. 2 to 6.) 


e 
Limitation Aet, Arts. 113, 116, $3—Suit on cocenant — Erchange deed—Indem my 


Srinivasa 
clause, smt on—No suit for apeo fio per formance— Cause of actior, Raghava 
A registered exchange deed provided as follows. “ There з по dispute ш respeet of Dikshidar 

the said lands If disputes should arise, the respective party shall be auswerab'e tu v. 


the extent of hs private property." Held that a suit on the covenant by one of the par- Rangasawmi 
ties on disposseselon 19 governcd by Ait 116 and not by Art. 118 ; and that the cause Iyengar. 
of action aruse on the date of the dispossession, the covenavt being a special covenant to 

indemnify, though in the absence of the special contract, the covenant will be a 

covenant for title, ın which case the cause of action would haves arisen on the date 

of the deed. 


Second appeal from the decree of the District Court of 
Tanjore in A. S. No. 538 of 1904 presented against the decree 
of the Court of the District Munsif of Valangiman in O. S. 
Nò. 262 of rg02. € 


S. Subrahmanta Atyar for appellants. 
T. V. Seshagiri Atyar Хот 31d respondent. j 
аы... 


* B, А, 268 uf 1905, 7th Мау 1908, ө 


(1804) 2 Sch. and Lefr, р, 68, 
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Т. R. Venkatarama Sastri for 151 respondent. 
S. Rajagopala Atyangar for 1st and 2nd respondents. . 


S. Subramania Атуат for appellants :—Plaintiffs based their 
first relief upon the special covenantsin the deed, dnd sued for 
compensation for breach of the covenant. The compensation 
being based upon a*writing registered, the period is six’ years. 
This is not a suit for specific performance. The second relief is 
based upon the statutory right given them by S. ттд of the Trans- 
fer of Property Act. The period for enforcing the second relief, vrz., 
recovery of their own lands, is 12 years from the time of disposses- 
sion. My right to sue for either of the reliefs arises from the 
time I was aggrieved, vzz., from the time I was dispossessed— 
Kasturi v. Venkata Subba Mudit; Byreddi у. Byredat;? Veera 
Pillai у. Ponnambala ;$ Hart Tiwari v. Raghunatha Trwart;*. 
Krishnan Nambtar v. Kannan 5; Kotappa у. Vallur Zemindar®; 
Ranga Reddi у. Chinna Reddi" ; Subramanta Atyar v, Sqm- 
natha. * ° 

Т. R. Venkatarama Sastri for 1st respondent :—There are four 
views on any of which the plaintiffs’ suit must fail. /75йу.— 
At the time they were dispossessed the plaintiffs had acquired by 
adverse possession the property dispossessed. They could and 
should have asserted their claim in that way. They did not do so. 
They esurrendered possession readily without pleading all their de? 
feuces. Secondly.—They did not file a regular suit under S. 283 
against the co-parcener urging all their titles to the property. 
Their present suit could have been avoided if they had dona fide 
pressed all their remedies against the party dispossessing. Za». 
— Damage to the plaintiffs arises out of breach of warranty of title. 
That breach occurred оп and from the date of exchange and not 
when they were dispossessed. If we had no title to the land the 
breach of the covenant must be taken to have been from the 
beginning—Dar?s Vendors aud Purchasers, Vol. IL, p. 788; Hari 
Tiwari v. Raghunatha Tiwari.? Fourthly.—Yhe covenant, if any, is 
one to indemnify for loss. This is зр provided for Љу 


1. (1889) I. M. L J. 162 з. (1891) I M. Д. 7.479. 

à. (1899) 9. M. L. J 187. 4. (1858) I. L. R. 11 All. 27 ; ЕВ, 
5. (1897) I. L. R. 21 M. 8. *6, (1901) 1. І. В. 25 M. 50. 

т. (1891) I. L. B. 14 M. 465: 8. (1897) I. І. В. 21. M. 69. 


A 2 9. (1888) І. L R. 11 All 27 ; F. B. 
° . 
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Art. 83 of the Limitation Act, which gives only a period of three © Siivasa 
yeqrs—Beptn v. Chunder Sa. An analoggus case is Viravant ect et 
Asari у. Ponnayya.? This suit might also be viewed ag one to v. 
enforce specific performance of the contract to indemnify. Then Fangesawmi 
under Art. 112 the period is only 3 years. Art. 116 is inapplicable Iyengar 
as my client did not break the contract. Jt is the co-parcener 

that dispossessed him. 


T. V. Seshagiri Атуат for 31d defendant.—The suit, so far as 
I am concerned is, in any view, not sustainable. No relief is or 
can be claimed against me. 


S. Subramanta Atyar in reply.— This suit is one for compen- 
sation for breach of the second covenant, for which Art. r16 alone , 
is applicable. Art. 83 is in respect of contracts not in writing re- 
gistered. 


The Court delivered the following 


e *JUDGMENT :—In this case there had been an exchange of 
lands between the parties and the exchange deed, Exhibit 4, 
which isa registered document, contains the following provisions:— 
“There is no dispute in respect of the said lands. If disputes 
should so arise, the respective party shall be answerable to the 
extent of his private property.” The plaintiff was subsequently 
deprived of some of the land acquired by exchange and brings 
this suit upon the above covenant more than three but less than 
six years after the date of deprivation. The lower Courts have 
dismissed the suit with costs on the fact thatit is barred by 
Art. 113 of the Limitation Act as a suit for specific performance 
ot a contract. It is no doubt true that Art. 116 of the Limitation 
Act regarding contracts in writing registered does not apply 
to suits for specific performance of such contracts, but only to 
suits for compensation for the breach of them. It is, however, well 
settled that suits such as this for failure to pay money according 
to contract are to be regarded as suits for compensation for breach 
of contract and not as suits for specific performance—see Mitras 
Limitation Act, 4th ed., p. 941, and the authorities there cited. 
The lower Courts were, therefore, wrong in applying Art. тїз 
of the Limitation Act to the present case, It is, however, 
further argued that the pfovisions above cited amount to a 
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covenant for title and that the breach must be considered to 
have occurred as and from the date of the deed Exhibit А which 
in this qase was more than six years before the" institution of the 
suit. This is no doubt so, in the absence of a special contract — 
Dart on the Law of Vendors and Purchasers, Vol. IL, p. 788— but 
we think that in this case there was a special contract to in- 
demnify the party as and when the deprivation took place. 
Under Art. 116 of the Limitation Act, read with Art. 83 of 
the Act, the plaintiff in the present case had six years from the 
date when he was actually damnified and the suit was within 
time. 

'The decrees ofthe lower Courts must be reversed and the 
suit remanded to the District Munsif for disposal according to 
law. Costs will abide the event. As regards the 3rd respondent, 
the appeal is not pressed and must be dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
Present :—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


P. Rungiah Naidu .. Petitioner.* 
v. 
C. Rungiah and two others .. Respondents. 


C. P C, S. 622— Applicability to Presidency Small Cause Courts —Prendency Smal 
Caud Courts Act, S. 69— Const; uchon of document — Lifferenoe of opiuon—.Haferenco 
— 8. 622. C. P. Ca applicable to cases decided by the Presidenoy Small Cause Courts. 

Where upon an application to the Presidency Small Cause Court for a new trial, the 
judges without formally ordering 1t, heard the whole case and differed on the question 
of construction of a document (i.¢., вв to whether a condition formed ап integial part 
of the contract) affecting the merits of the case, held that they were bound to refer the 
question to the High Court and tbat their judgment was liable to be set aside ander 
5, 622, C. Р. C., on that ground. 


Petition under S. 622 of the C. P. C. praying the High Court 
to revise the decision of the Full Bench of the Madras Court of 
Small Causes in Suit No. 15090 of 1904: Е. B. Application 
No. 46 of 1906. 


V. V. Srintvasa Atyangar for respondeat: 
T. Narasimha Atyangar for petitioner. 


V. V. Srinivasa Atyangar took a ‘preliminary objection 
that no application under S. 622, Civil 1 Procedure Code can be 





#0, 9. P. 456 of 1907. éth September 1908. 
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entertained by the High Court from the decree of Presidency 
Small Cause Courts. Till the year 1895, several ehapters of the Civil 
Procedure Code were made applicable to the suits in the Prtsidency 
Small Cause Courts, one of which was the revision chapter. After 
1895, Act I of 1895 made a difference by taking away the chapter 
on revision by repealing the original S. 23 of the previous Presi- 
dency Small Cause Courts Act. There are rules made by the 
High Court for the guidance of Smali Cause Courts. There is по 
tule corresponding to S. 622. Moreover, S. 8 of the Civil Procedure 
Code lays down that only certain sections of the Civil Procedure 
Code apply to such suits. 

T. Narasimha Atyangar for petitioner:—S..23, which has been 
repealed only laid down that certain portions of the Civil Proce- 
dure Code are to be applied to the Small Cause Court in the conduct 
of cases in that Court. That had nothing to do with the powers of 
the High Couit in cases coming before them on revision. By 
5 23, even the Small Cause Court may revise its own o:ders. 
S. 6 of that Act actually lays down that the Small Cause Courts 
are subject to the superintendence of the High Court. This 
section remains intact though S. 23 has been taken away. 
Under S. 9, of that Act as enacted by Act I of 1895, the High 
Court was given the power of framing rules for procedure in 
the Small Cause Courts. As the High Court would frame the 
necessary rules, S. 23 was repealed. Now the High Court has 
simply framed certain rules whose wording is exactly the same 
as that of the sections of the Civil Procedure Code. Moreover, 
various cases from these Courts have been entertained by all 
High Courts in revision without any objection. They are also 
subject to the High Court’s superintendence under the Charter 
Act. 5.622 is very wide.—see Chattanna Mattee ч. Halodhar 
Mattee? ; Ramakrishna Sitaram v. Haji Dawood? ; Ismaljs. Ibram- 
Jee v. М. C. Macleod? ; Goudoin v. Venkatesa Moodelly*; Sadasook 
v. Kannayya? ; Seshamniat v. Munusami* ; Srinivasa v. Balaji" ; 
Chinnathambt v. Veerabhadriah* ; Abraham Pillai v. Donald? ; 
Peary Mohun v. Hanan Chunder** ; Sasson v. v. Harry Das! t. 





1. (1903) L. Le R. 80 С, 688. 2, (1907) I. | I. L. R. 31 B. 259. 
3, (1906) I. L. R 31 D.,138. 4. (1907) І. L. R. 80 M. 878. 
5. (1895) T. І. R. 19 M. 96. ° 6. (1896) I. І, R. 20 М. 358. 
7. (1896) I. L. R. 21 M. 222. 8. (1902) I. L. R. 26 M. 163. 
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Where there is a difference of opinion’ among the Judges of 
the Full Bench relating to the construction of a, document, which 
construttion may affect the merits of the case, the Judges must 
refer the matter to the High Court without finally deciding the 
case. Seskammal у. Munisami! and S. 69, Presidency S. C. С. 
Act. There is note a mere refusalto granta new triafin the 
case but the Judges considered the merits and came to differ- 
ent conclusions thereon and therefore it is a case for reference 
under S. 69. 


V. V. Srinivasa Atyangar in reply :—S. 69 will not apply as 
in effect the Judges refused to grant a new trial. I rely on the 
cases referred to in Seshammal у. Muntsamt.* 


'The Court delivered the following 


JUDGMENT :—The petitiouer P. Rungiah Naidu sued one 
C. Rungiah in the Presidency Court of SmallCauses {cr the 
recovery of damages for non-acceptance of certain glassware 
indented for by the latter. Тһе defendant refused to accept the 
goods on the ground that they were not packed in square and 
wide cases as required by the indents, contending that the pro- 
vision as to the mode of packing was an essential term of the 
conteact between him and the plaintiff. The learned Chief Judge 
who originally tried the suit gave effect to this plea and dismiss- 
ed the action. The plaintiff thereupon made an application to 
the Full Bench, which was heard by the Chief Judge and the 
2nd and ard Judges sitting together. The questions arising in 
the suit were then fully discussed before them, but they even- 
tually differed among themselves and delivered separate judg- 
ments, one Judge holding that the plaintiff's claim should be 
decreed and the other two being of opinion that the suit should 
be dismissed. In the result the application was dismissed accor- 
ding to the opinion of the majority. 


The petitioner urges that the learned pages of the Madras 
Court of Small Causes, having differed as to the proper construc- 
tion of the indent, were bound to refer the matter to the High 
Court under S. 69 of the Presidency Small Cause Courts Act and 
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that they acted without jurisdiction in disposing of the case 
finglly without first obtaining the opinion of the High Court on 
the point. T 


The learned pleader for the defendant has taken a e prelimi- 
nary objection to our entertaining the petition under S. 622, 
Civil Procedure Code, and argues that tħe section does not 
apply to a Presidency Court of Small Causes. We think that 
there is no force in this objection. The Presidency Courts of 
Small Causes are undoubtedly subordinate Courts, and we can 
find nothing in the language of S. 622, Civil Procedure Code, 
or in any other provision in the Civil Procedure Code or the 
Presidency Small Cause Courts Act, which may be said 
to indicate an intention on the pact of the Legislature to exclude 
such Courts from the application of S. 622. Further, a series of 
decisions giving rise to a long course of practice leaves no room 
for qny doubt upon the question. (See Peary Mohan Ghosaul v. 
Harran Chunder Gangooly і; Sassoon v. Hartdass Bhuput? ; 
Sadasook Сатыт Chund у. Kannayya®; Seshammal у. Muntsaumt 
Moodells + ; Srinivasacharlu у. Balaji Rao*,and Chinnathambt 
Moodelli у. Veeratudriah Naidu.t The next question we have 
to consider is whether the learned Judges of the Madras Small 
Cause Court can be said, in this case, to have sat together in the 


Suit within the meaning of S. 69 of the Presidency Small Gause : 


Courts Act. We find that the Judges sitting in the Full Bench 
fully dealt with all the points arising for decision in the suit 
itself, and there can be no doubt that they intended to dispose of 
the suit finally. If no formal order was made granting a new 
trial, we agree with the learned Judges who decided the case of 
Seshammal ч. Muntsawmt Mudals *, that could make no diffe- 
тепсе. We think we must have regard to the substantial effect 
of the order and not to its mere form. It virtually amounted toa 
revival or re-hearing of the suit. "That being so, and the learned 
Judges having taken different views as to the right construction 
of the indent on the question as to whether the condition regard- 
ing the manner of pÁcking was an integral part of the contract 
or not? and as such construction undoubtedly affects the merits of 
1. (188 LI.R 110.261, ° (1896) І. L R. 24 C. 455, 


9 
8. (1895) I. L. R. 19 M. 96, 4. (1896) I. L. R. 20 М, 353. 
5. (1896) І.Т. В. 21 M. 232. 6. (1909) І.Т, R. 26 M? 163, ° 
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the case, we are of opinion that they were Round to refer the 
question to the High Court and could not deal with the case. in 
the way*hey have done. The order of the Madras Small Causes 
Court of the roth March 1907 on the F. B. Application No. 46 of 
1906 is, therefore, set aside, and we direct that the suit be dis- 
posed of according talaw. ‘The costs of the petition wilbabide 
the result. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Miiler. 


Dorasami Pillai oe Appellant* 
о. (Plaintif). 
Angammal and others .. Respondents 
(Defendants). 
C. P. C. Ss, 28, 4$ — Guardian and Ward— Claim against guardian, alieness and 
others —No snisjoinder. e. 


A ward brought а suit for a declaration that certain alenations by his guardian 
were not binding against him. Healso prayed for а declaration that certain other pro- 
perties were his, though some of them stood in the guardian’s name and some in the 
names of third parties, having been purchased with bis money. The guardian, the 
alieneeg as well as the third parties were 1mpleaded in the suit. 


Held.—the suit was not bad for misjuinder of causes of action. 

Appeal from the decree ofthe District Court of of South 
Атсоёіп О. S. No. 28 of 1903. T 

The Advocate-General (P. S. Stvaswami A гуа) for appellant. 

К. Srinivasa Atyangar for respondents. 

The Court delivered the following 

JUDGMENT :—The District Judge has: dismissed this suit 
on the preliminary ground that there is misjoinder of defendants 
and of causes of action, but he has not stated what the causes of 
action are which have been improperly joined. We do not think 
there is any misjoinder. S. 28 of the Civil Procedure Code directs 
that all persons may be joined as defendants against whom the 
right to any relief is alleged to exist, whether jointly, severally or 
in the alternative, in respect of the same mater. Inthe present 
suit the cause of action arises from tbe malversatioreof the second 
defendant in regard to the plaintiff's property of which he was the 
guardian, and the plaintiff’s right to have an account of his pro- 








9 ед, No. 198 of 1901. 16th Februray 1908. 


PART XX.] THE MADRAS LAW JOURNAL REPORTS. ° 485 


perty and to recoveyit- The allegation in paragraph 11 of the 
plaint is that the property, items Nos. тїо 7 jn Schedule G, were Ж 
purchased in the name of the rst defendant with property which  Angammal. 
belonged to,the plaintiff, and that these items were in the posses- 

sion of defendants Nos. 1 and 2 and were afterwards wfengfully 

sold to.defendants Nos. 5 to 8, and are now jn the possession of 
defendants Nos. 4 to 8. The right to relief against defendants 

Nos. т and 4 to 8 and against defendant No. 2 and his son, the 

third defendant, in regard to these items, exists in respect of the 

same matter, and they may be jointly sued. We think, too, that 

more inconvenience would result from bringing separate suits 

than from dealing with the whole mattter in one suit. 


We, therefore, set aside the decree of the District Judge and 
direct him to restore the suit to his file and to dispose of it accor- 
ding tolaw. Costs will abide the event. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present.—Mr. Justice Benson and Mr. Justice Wallis. 


Subbiah Iyer ч XA za Appellant * 
(Plaintif). 
7. 
Subramania Iyer and others .. E. Respondent 
( Defendants)’ 


C.P.C., S. 522, 520— Deeree in accordance with revised ашата — № appeal on the Subbiah Iyer 
ground that prior remittal was wrong, maintainable. v. 
ў Б 
The provisions of 522, C.P.C, as to appeals from decrees on awaids should be strictly аБгашаша 


Iyer. 
construed. 
No appeal lies from a decree passed, in accordance with an awaid revised after 


remittal of a prior award under 6. 520, C P.C., on the {mound that the remiital order was 


erroncoug, 
Semble.—No appeal lics against dcesecs passcd in. accordance with awards on the 


ground that an order under S. 520, C. P. О, was cither improperly made or impioperly 


refused, 
Second appeal from the decree of the Subordinate Judge's 


Court of Tinnevelly in А. S. No. 512 of 1904 presented against 
the decree of the Сош of the Additional District. Munsiff of Tin- 
nevelly jn О. S., No. A of 1903. 

S. Muthia Mudalthr for, S. Srinivasa Aryangar tor appel- 
lant :—No appeal to the lower appellate Court lay by virtue of the 


* B. А. 1110 of 1905. | 7th May 1808. Ы 
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last clause of S. 522, for the ground on which the decree was set 
aside was not one which alleged that the decree was in excess 
of, or not in accordance with, the award. Ghulam Khan v. 
Muhammad. 


A.:8. Balasubramania Atyar for respoudent:—The question is 
which is the proper award in the case, whether the firste or the 
second. Ifthe order remitting the award is illegal, then the 
second award is illegal. That is what has been done in the case 
by the District Court. The Court has to determine whether the first 
or the second-award 1s legal—George v. Vastian Soury.? 


S. Muthia Mudalsar in reply:—The order remitting the award 
is not appealable independently, if the final decree is not appeal- 
able. The decree referred to in the last clause of 8.522 isa 
decree passed on the final award, forthe Civil Procedure Code 
gives the court power to remit. As there was no award in George 
v. Vastian Soury?, it does not apply. 


'The Court delivered the followiug 


ee 

JUDGMENT :—This appeal raises an interesting question as 
to which there is apparently no precise authority. The question 
is, whether after the Court has remitted an award to the arbitra- 
tors under S. 520, Civil Procedure Code, and the arbitrators have 
submitted a revised award and the Court has given judgment 
under S. 522, Civil Procedure Code, according to the revised award, 
anda decree has followed thereon, an appeal will lie from such 
decree on the ground that the order of remittal under S. 520, Civil 
Procedure Code, was wrong and that the original award ought to 
have been accepted and acted on. S. 522, Civil Procedure Code, 
says that no appeal shall lie from the decree so passed except in so 
far as the decree is in excess of, or not in accordance with, the 
award, and this, in our opinion, means the award according to 
which judgment was given, which is, of course, the revised award. 
The present decree is in accordance with the revised award, and, 
in our opinion, S. 522, Civil Procedure Code, bars an appeal on the 
ground that the earlier order of remittal i» S. 520, Civil Proce- 
dure Code, was wrongly made. 


Jt was not contended that an appeal would lie against a de- 
cree passed by the Court in accordance with the award on the 


5 ——-.-— 
1. £1901) I. L. В. 29 C. 167 and 185 P. C. 2. (1898) I. L. Е. 22 M. 202, 
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ground that the Ceurt'had improserly refused an application for Subbiah lyer 
an*order of remittal under S. 520, Civil Proctdure Code, and the РЫХ hs 
policy of the law appears to be to refuse to allow appeals’ against Iyer, 
decrees in ¢ccordance with awards on the ground either that an 
order under S. 520, Civil Procedure Code, was improperly made or 
improberly refused. . 
‘The decision of the Privy Council in Ghulam Khan v. Muhammad 
Hassatn* shews that the provisions of S. 522, Civil Procedure Code. 
as to appeal must be strictly enforced. The case of George v. Vas- 
^an Sour y? and the cases there cited аге not in point as in each 
of those cases after the order of remittal under S. 520, Civil Proce- 
dure Code, had been made, the arbitrators refused to reconsider , 
their award which consequently became void under S. 521, Civil 
Procedure Code, and the Court proceeded to try the case and pass 
а decree in the ordinary way. 
. •Гһеарреа] must be allowed and the decree of the Subordinate 
Judge set aside and that of the District Munsif restored, with 
costs here and in the lower appellate Court. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.—Mr. Justice Munro and Mr. Justice Sankaran Nair. 


Sundarappaiyar and others A Appellants* 
7. (Defendants). 

Rama Hari Hari Rama Arunachella Chettiar .. Respondent 
(Plaintif). 


Right of sut—Bxeow'wn sale of inwleent's properties hald after vesting order= 


Night of purchaser to maintain suit, 
Sundarappa 
An insolvent ceases to have any interest in his properties ns soon аз a vesting order Iyer 


under 8. 7 of the Insolvency Act 18 made ; and an &uction-purchaser in an execution v. 
sale of the it.solvent’s interest in certain properties hell after the date of the vesting Arunachella 
order acquires no interest 1n the properties. Chettiar. 
Appeal from the order of the District Court of Tanjore in 
A. 5. No. 1036 of rgo6 presented against the decree of the 
District Munsif's Court of Shiyali in О. S. No. 161 of 1905. 
7. R. Venkataralia Sasiri for appellants. 


Кї Srinivhsa Atyangar for S. Srintvasa Atyongar for res- 
e 
pondent. ° 
* A. A. O. No. 282 of 1907, è 36th July 1908, 
1. (1901) І. L. В. 39 C. and 185 P. C. 2. (1898)I.L R.22 M.°202, ° 
H е в 
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T. R. Venkatarama Sastri :—I submit ethe respondent is 
not entitled to maintain the action. After the date of vest- 
ing ordér in insolvency the property of the insolvent, present and 
future, becomes vested in the Official Assignee under S. 7 of І & 
12 Vict; Cap. 21. But a distinction has judicially been made 
between property already vested in the insolvent and pxoperty 
which would become his in the future; for the future property 
must at least for a moment vest in theiusolvent before it cau pass 
on to the Official Assignee. The insolvent can, after the vesting 
order, sue for property which thereafter comes to him by inheri- 
tance, etc.—Sriramulu Nardu v. Andalammal.! The insolvent 
can, after the vesting order, sue and recover property against all 
the world except the Official Assignee, if the latter does not 
intervene. But the property in this case is one which vested in 
the insolvent before the vesting order, and none but the Official 
Assignee can sue to recover the same—Sadodin у. W. Sprers? ; 
Daniel Beckham v. William Walker Drake?; Marwick Y. 
Hardingham! | Rowlandson v. Champion." ` 

K. Srinivasaiengar :—The vesting under S. 7 is for the pur- 
pose of distribution in favour of the creditors. If the Official 
Assignee does not intervene, and ifthe creditors do not object, 
the insolvent can maintain a suit and recover all property 
whigh has not actually vested in the Official Assignee. Simj- 
larly, he can alienate such property. The question of the 
right of thealienee as against the Official Assignee need not be 
considered in this case. ‘Vesting’ is only for a limited purpose 
t.e., for paying off the creditors. Ifall the creditors are paid, the 
remainder of the property in the Official Assignee's hands must be 
handed over tothe insolvent. Therefore, whatever be the nature 
of the property, z. ¢., whether existing before or acquired after 
the vesting order, the insolvent is not deprived of the right to sue 
altogether — Cumming v. Roebuck * (а case of after-acquired pro- 
perty.) Solong as the Official Assignee is not prejudiced, the in- 
solvent or his alienee has got the right to sue, though the property 
was one which existed previously to Шр vesting order.—/n 
re New Land Development Association and Gray. Moregver the 





= 
1. (1900) I, L. R. 39 M. 145. 2. (1879) I. L. R. 8. B, 437, 
3, (1849) 9 E. R. 1213. 4. (1850) 1 Ве, D. 339, 

5. „(1893) I. L. R.17 M. 21. 6. (1816) Holt (C. P.) 172. 
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right of the insolvent: in the property was joint with that of ` Bundar- 
others. He gets a specific right therein onlysafter partition which ae 
did not take place till after the vesting order. It is not an ‘estate’ Arunachella 
within themeaning of S. 7. Sadodin v. W. Sfrers?is against  Obettyar. 
me. [Sankaran Naty J.—Is not Ram Svondur Dey v. ‘Shoshimo- 

hun Ral Chomdhry? against you? ] No.. The point was not 

decided ; but the judges refused to force a doubtful title upon the 
purchaser. 


T. К. Venkatarama Sastri іп reply—Ram Soonder Dey v. 
Shoshimohun Pal Chowdry ? is certainly against the respondent, 
for under S. 331, Civil Procedure Code, the Judges had to find that 
theinsolvent had no interest in the property after the vesting order 
before they could set aside the sale. Undivided property is an 
estate—Rangayya Chetty v. Thantckachala Mudals,3 Fakirchand 
Motichand v. Motichand Hurruck Chand,* Nunna Brahmayya v. 
C. Yenkaiasamy. , 

The Court delivered the following 


JUDGMENT :—A simple money decree was obtained against 
the ist defendant, and in execution thereof the 1st defendant’s un- 
divided one-fourth share in certain immoveable property was sold 
and purchased by one Velayappa Chetty who conveyed his right to 
the plaintiff. The plaintiff now sues for partition and possession 
of the share. Prior to the execution sale the ist defendant had 
become an insolvent and all his property, including the share now 
in question, had vested in the Official Assignee under S. 7 of 
the Indian Insolvent Debtors Act, 11 and 12 Victoria, Chap. 21. 
The question for decision in this appeal is whether the plaintiff has 
any interest which entitles him to maintain the suit. In Ram 
Soondur Dey у. Shoshimohun Pal Chowdry ? it was held that 
where an order has been made under S. 7 of the Indian Insol- 
vent Debtors Act vesting the property of a judgment-debtor in 
the Official Assignee the judgment-debtor has no saleable interest 
in such property. In Sadodin and another v. W. Spies! 
it was laid down that as soon as ап order under S. 7 is made 
any rights of property which an insolvent may have possessed 
at the date of his petition in insolvency vest in the Official 





1. (1879) I. L. В 8 B. 437. 9. (1882) 11 О.Т, В. 389. 
8 (1895) 1, L.R. 19 M, 72, 4. (1883) L I.R. 7. B. 488. — 4 
р. (1902) I. L В. 26 M. 214. А 
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Sundar- ` Assignee who alone can maintain а suit to enforce such 

PAPST "' rights. These decisions give effect to what we think is the 

OPES plain megning of S. 7, and they are exactly applicable to the 

Chettyar present case. Ifthey are followed, the plaintiff cannot main- 

tain this.suit, as nothing passed by the execution sale. It has no 

doubt been held—vide Sriramulu Nardu у. Andalammal’—that 

in the case of property acquired after his insolvency an insolvent 

may, in certain circumstances, maintain а suit. But Sriramulu 

Naidu v. Andalammal? and the decisions which it follows are no 

authority with regard to the property possessed by the insolvent at 

thetime of his insolvency as in the present case. We hold, 

therefore, that the plaintiff cannot maintain this suit. ‘The decree 

* of the District Judge is set aside and that of the District Munsif 
restored with costs in this and in the lower appellate Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present.—Sir Charles Arnold White, A#., Chief Justice, and 
Mr. Justice Abdur Rahim. 
Palani Kumarasawmi Pillai and 


another .. Appellantsin both * 
(Defendants). 
T. 
S, Udayarnadan and others sa Respondents in both 2 
{Planti fs). 


Ciril Procedure Code, 98. 491, 483 & 561— General damages in suit. for compensa 
Kumarasawmi tion for wrongful attachment before judgment, awardable—Memorandum of Objection 
ба not moved—Jurisdiotion to dismiss tho Метотапйит with ooga. 
Udayarnadan. General damages are recoverable m a suitfor compensati on for wrongful attachment 
before judgment. Courts have jurmdiction to dismiss a memorandum of objections not 
stamped and, therefore, not moved. and to dismiss it with costs also, 


Second appeals from the decree of the District Court of 


Tinnevelly in A. S. Nos. 544 and 545 of 1904, respectively, 
presented against the decree of the Subordinate Judge’s Court of 


Tuticorin in О. S. No. 28 of 1903. 
Sir V. Bhashyam Atyangar and Т. V. Muthukrishna Atyar 


for appellants. 
P. R. Sundara Atyar and A. S. Balasubrahmahia Atgar for 


: respondents. А 








* 8, А, Nos. 1481 and 1432 cf 1905, e 23rd September 1908, Л 
° e 1. (1906) I. L. R. 80 M. 146. 
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Sir V. BhashyameAijangar.—The question in this case is whether 
there was sufficient cause for applying for attachment before judg- 
ment. The Civil Procedure Code, S. 491, last clause, says*that an 
award of compensation shallbe a bar. If there is no award made, 
either as the result of a full investigation into the matter'óras the 
result of an order directing the party to go toa regular suit, 
then a regular suit for compensation is not barred. In а regular 
suit the considerations mentioned in S. 491 are not the only con- 
siderations. The point to be determined by a regular suit is 
whether there was reasonable and probable cause for instituting 
the suit and for the attachment before judgment—see S. 483, 
Civil Procedure Code. Though the application for attachment 
before judgment can be only after the filing of the suit, the attempt- 
ed disposal of property might be before suit. This is a case in 
which adisposal of property had already been made before the 
suit money was due on the disposal; and that money itself 
would constitute a debt in his favour until it is paid to him» 
There was a prohibitory order as regards the money; but 
the so-called debtor came and represented to the Court that 
no money was due and that it was already fully paid. "The 
allegation inthe case istbat the other side had been clearing 
quickly his stock of goods and that he had been quickly collecting 
tke outstandings. The first part might come under S. 483 and 
not the second. The source of information for my client for 
applying for attachment was not stated in the affidavit, ; it 
appeared only in the course of the present case. Secondly, in an ac- 
tion of this kind, as distinguished from actions for malicious pro- 
secution, only actual damages can be recovered and not general 
damages for loss of reputation—Pollock on Torts, p. 614, 7th 
Edn. 5. 43 of the Civil Wrongs Bill—note of Pollock— says 
that special damage must be always shown; Pollock pp. 310, зії. 
Bigelow in his Leading Cases on Torts, p. 206, says that in such cases 
malice and special damage must be proved. If the gist of theaction 
is specia! damage, general damages cannot be given as in the case 
of some kindsof slander. [Chief $ustece:—These show thatin 
the absence of special ‘damage no suit can be taintained. Are 
there any authorities tlat general damage besides special damage 
cannot be recovered? ] 'Тһегё are none either way—Ray Chunder 
Roy v. Shama Soondart? fhrows some liglit. 

1. * (1879) I. I. R.. 4 C. 583, ° 
* 
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Р. R. Sundara Atyar—who was asked to reply only on the 
question of damages;—The ground on which an application, for 
attachment before judgment is made is one which attributes im- 
proper conduct to the defendant;that certainly would affect his 
credit, especially if he is a merchant. The allegation isthat he will 
defeat his creditors. Special damage is opposed .to nomipal da. 
mage. Quartz Hill Gold Mining v. Eyre? shows that such appli- 
cation would by itself injure the credit of the defendant. 9. 491 
also refers to improper arrest, and there could be no special or 
pecuniary damage by arrest in many of such cases. Yet, the sec- 
tion allows compensation, showing thereby that general damages 
can be recovered. Raf Chunder Roy v. Shama Soondars* does 
not apply as it was not a case of attachment before judgment. 


P. R. S. Atyar. On the question of costs in the Memo 
of Objections :—When the respondent does not move the me- 
morandum of objections there is nothing judicially before the 
Court, and so costs need not be paid thereon to the other 
side. There is no jurisdiction for the Court to deal with 
the memorandum of objections—S. 561, Civil Procedure Code. 
LC. ¥.—You have filed the memorandum and you ‘have given 
notice to the other side.] A memorandum need not be stamped 
at the time of filing—S. 16 of the Court Fees Act. I have not, 
at the Acarıng of appeal, objected to the portion of the decree of 
the lower Court. There is no disposal of the memorandum ;50, 
no costs can be allowed—Ss. 218, 219, 220, Civil Procedure Code. 
ІС. 9.—Is S. 218, Civil Procedure Code, exhaustive? S. 16, 
Court Fees Act, simply says that the memorandum will not be 
heard until it is stamped. It is on court’s file]. The filing of the 
memorandum of objections shows only an zm/em/ton to appeal. 
Until 1903 costs were not usually given on withdrawal of memo- 
randum of objections. Subbarayav, Vedanta’ shows that the usual 
mode is to sav that the memorandum is not argued. А. S. 31 of 
1903is a case in which costs were allowed ; also S. A. 135 of 1905. 
A p. 208 of 1905 is a case in which the appea] was withdrawn, but 
the appellant was obliged to pay the соѕіўоЁ the memorandum 
where there was no hearing of the appeal. That is fot the 
present case. . 





l. (1888) 11 Q. B. D. 814, 691. 9, (1879) 1. L. R. 4 О, 588, 
8, (1904) I, L. Б. 28 M. 28 25. 
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T. V. Muthukrishna Atyar. The memorandum is before the Kumarasawmi 
Сортт even before the stamp is affixed. The memorandum is not Fille 
,& distinct thing from the appeal. The Court takes notiee of the 
memorandym from the time it is filed, though no fee is paid. If 
service of notice is not filed the Court compels service. ° Transla- 
tion af papers in memorandum is allowgd—S. A. 135 of 1905. 
There is only one decree in a case even on memorandum. Recent 
practice is to allow costs. 


v. 
Udayarpadan 


The Court delivered the following 


JUDGMENT :— In S. A. 1431 of 1905.—1t is not necessary 
for usto decide whether, in a case where the Court finds 
under 5, 491 of the Code of Civil Procedure that an attachment 
under S. 483 was applied for on insufficient grounds, the party 
against whom the order for attachment was made ina suit for 
compensation must prove that the defendant acted maliciously. In 
the 'present case the lower appellate Court finds on the facts that 
the 1st defendant acted maliciously and without reasonable and 
probable cause. The lower appellate Court awarded the plaintiff 
Rs. 256 by way of special damages and a further sum of Rs. 2 5o 
for general damages for loss of credit and reputation. Sir V. Bhash- 
yam Atyangar has contended that general damages are not 
recoverable. He conceded that he had not been able to find any 
authority in support of this contention. It seems to us that an 
order under S 483, Civil Procedure Code, where the application 
has been made on insufficient grounds, must necessarily cause 
damage to the credit and reputation of the party against whom 
the order is made, and we think general damages are recoverable. 
The principle of the decision in Quarts Hill Gold Mining 
Company v. Eyre? is, in our opinion, applicable to a case of this 
sort. 


The second appeal is dismissed with costs. 


On behalf of the rst respondent a memorandum of objections 
was filedin this Cqurt апа а copy of the memorandum served 
upon the appellants under S. 561 of the Civil Procedure Code. 
Mr. Sandara Atyar who appeared for the respondent, did not move 
his memorandum of objections, and he contended thatin these 


circumstances, the Coust had no jurisdiction to make any order 


e 
V (185588) 11, Q. B. D. 674, 
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Kumarasawmi with regard to it. His contention was that. there was nothing 


Pillai 


v. 
Udayarnadan. 


* 


Orr 
у, 
ОһоКайпдаш, 


before the Court with which it could deal judicially. A party тау 
file his nremorandum of objections without stamping it as it is not 
one of the documents to which S. 6 of the Court Fees Act applies. 
Under 5:76 of the Act, the Court cannot hear the objection until 
the proper stamp fee has been paid by the respondent. in the 
present case the memorandum of objections was not stamped, 
but though not stamped, it is before the Court, and the Court, 
in our opinion, has jurisdiction 'to deal with it, and the 
Court cannot be deprived of this jurisdiction because the respon- 
dent refrains from moving it. To hold otherwise might work 
serious hardship to appellant. On receiving a copy of the memo- 
randum of objections an appellant may incur costs in connection 
with the memorandum in order that he may be prepared to fight 
it. Rule 88 of the Appellate Side Rules expressly provides that 
when a memorandum has been filed the appellant may file an 
additional list of documents which he desires to have transl&ted 
and printed. If the Court has no jurisdiction to deal with a 
memorandum of objections which has not been moved, an appel- 
lant may have to pay out of bis own pocket costs which he has 
incurred оп account of the memorandum of objections which the 
respondent, for his own purposes, refrains from moving. The 
practice as to the form of order, when a memorandum of objections, 
has not been stamped and has not been moved, does not seem to 
be uniform, but orders dismissing the memorandum, in such 
circumstances, have been made, and we are of opinion there is 
jurisdiction to make the order. If there is jurisdiction for making 
an order dismissing an application, there is, of course, jurisdiction 
to make an order dismissing it with costs. The memorandum of 
objections in the present case is dismissed with costs. In S. А: 
No. 1432 of 1905, the second appeal is dismissed. 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Munro. 





Robert Gordon Orr and others , |. Plaintiffs* 
* v. 4 í Pettitoners). 
Chokalingam Pillai aud others .. Defend&nts 
" * (Respondents). 


Madras Acts— Rent. Recovery Act —Landlorá and terant—Tenant in possezsivn 
geuring the. Sasli—Liability—Subsequent transfer. 


*С. В. f. No. 488 of 1907 . 22nd Ар 1908. 
9. 
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rent of the fasli, and a деёгесап be passed against him if a proper patta had been ү. 
tendtred to him, even though he had parted with the 1апйв®п the date of seite Chokalingam. 


Petition under S. 25 of Act IX of 1887 to revise thfe decree 
of the Subordinate Judge's Court of Madura (East) in S. C. S. 
No. 1345 of 1906. M 

The Advocate General (Р. S. Sivaswamy Aivar) for petitioners. 

К. Balamukunda Arya and C. V. Anantakrishna -Atyar 
for respondents. 

The Court delivered the following 


JUDGMENT :—The suit lands were transferred to the 
Ist defendant. Subsequently the landlord took summary proceed- 
ings against the former owner and brought them to sale under , 
S. 38 of the Rent Recovery Act. АП that passed nnder that sale 
was the interest of the former owner—Rayagopal у. Subbaraya?— 
but the former owner having previously parted with his interest 
in the property in favour of the 1st defendant, nothing passed by 
the said sale, and the title of the rst defendant was not affected 
thereby. The rst defendant has mortgaged the lands, and the 
mortgagee has now obtained a decree for sale. Under these 
circumstances, the rst defendant professes that he has no further 
interest in the property and denies his liability to pay rent for 
Jesiis 1314 and 1315. Не was the owner for these Јаѕіїѕ, and is 
the person liable to pay rent for them, and pattas have been duly 
tendered to him by the plaintiffs. Uuder these circumstances, we 
think that the plaintiffs are entitled to recover against him, and 
must reverse the decree of the lower Court and give judgment for 
the plaintiffs with costs throughout against the 1st and 2nd de- 
fendants. As regards the 3rd defendant, the petition is not 
pressed and is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Мт. Justice Wallis. 


The person in ia the land during the fasli ів the one responsible for the `° Orr 


` Rasu Mudaliar vu Plaintiff" 
v. (Petsttoner.) 
Veerasami Pillai and others РА Defendants 
, : ` (Respondents) 
Parties—Non-joinder—Swig by оне of several trustees impleading oo-trustee as Rasu Mudaliar 
defendant. ° v. 
* С.В. Р. Мо, 511 of 1907. * 16th April. 1908. Kna ) 
1, (1888) I L. R. 7 M, 81, " i 
e ° 
e 
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missed on the ground that plaintift has failed to prove tat the defendant co-trustee 
refused Тобо hun as co-plaintiff. 


| г Parameshwaran v. Shangaran 1 followed.) 

Petition under S. 25 of Act 1X of 1887 to revise the decree of 
the Subordinate Judge's Court of Tanjore in S. C. 5. No. II52 
of 1906. 

V. C. Sheshachariar for petitioner. 


К. Ramachandra Atyer and С. V. Anantakrishna Atyar 
for respondent. 


The Court delivered the following 


JUDGMENT :—S. 28 of the Code of Civil Procedure cannot 
enable the plaintiff to join with his suit against the rst defendant 
a suit for an account against his co-trustee, the 2nd defendant, 
over which the Small Cause Court has no jurisdiction. It is said, 
however, that the Subordinate Judge should have allowede the 
plaintiff to proceed with his suit against the 151 defendant. 
Where one co-trustee joined the other as опе of the defendants, 
and it was not shown that the other trustee had refused to be 
joined as plaintiff, it was held in Parameswaren v. Shangaran* 
that the District Judge was right in dismissing the suit on the 
ground that the co-trustee was not joined as plaintiff. The case 
of Sdwiiri Antarjanam v. Raman Namboodirt® is to the sante 
effect. On the other hand, the case of Perta Karuppan v. Vela- 
yuthan Chetty * appears to approve of the case of Pyart Mohan 
Bose v. Kedar Nath Roy? in which it was held immaterial whether 
the co-trustee is made a defendant ora plaintiff. Following this as 
the latest authority in this Court, I set aside the decree of the 
Subordinate Judge and remand the case to him for disposal accord- 
ing to law. Costs will abide the event. 


A suit by one truatee impleading a co-trastee as ре is not liable to be dis- 


4 








l. (1905) I. 1. R, 29 M, 303, 


2 41891) 1. L, R. 14 M. 489 8, (1900) 1, Le В, 24 М, 296, 
4. (3908) I. L. В, 29 M. 803, 5. (0900) I. L. R. 26 C. 409. 
. ¢ 
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IN THE HIGH. GOgRT OF JUPICATURE AT MADRAS. 


* Present :—Sir Afnold White, R7, Chief*Justice, Mr." Justice 
Wallis and Mr. Justice Sankaran Nair. 


к. V. S. Sheik Mahamad Ravuther .. Appeltant* 
(1st Plaintif.) 


` 0 


The B. I. S N. Co. and others .. Respondents 


(Defendants.) 
Appeal under 5. 15 of the Letters Patent from the 
judgment and decree of the High Court, in S. A. No. g7 of 1904. 


Bill of Lading— Construction — Carrier's nagligenoe— Contract between carrier and 
oonsigror— Terms opposed to peblic polioy-—Contract Aot, Ss. 23, 151.— Letters Patent, 
Cl, 15— Whether whole case open ол appeal—Common Carriers Act— Aot III of 1865 
— Statute, construction— Applicability of principles embodied in Act to oases outside 
the Aot—Hnglish Common Law, applicability of, to Indian cases. 


Per Curiam :—On an appeal froma judgment of two Judges of the High Oourt 
who differed in opinion, the appeal is not confined to the point upon which the Judges 
differed, but the whole case 13 open on the appeal. 

« Per Chief Justice and Wallis J. (Sankaran Nair J. contra) :—Oontracts exempting 
а carrier from liability for the negligence of hig servants are not void in India as opposed 
to public policy. 

The defendant Oompany undertook to carry some bags of 1ice belonging to plain- 
tiffs and deliver them at Tuticorin. The goods were landed and stored on the fore- 
shore at Tuticorin from the 24th to 80th of October. On account of heavy rains from 
the 27th October, the goods were damaged The finding of the District Judge was that 
the plaintiffs were not guilty of negligence. Both Subrahmanya Aiyar and Miller JJ. 
were of opinion that the defendants were guilty of negligence. 


Held, per Chief Justice and Sankaran Nair J., on the tacts found. that no precan- 
tions having been taken by the defendants to prevent the goods being damaged by rain, 
the defendants were negligent and were hable for the damage to the goods. 

Per Wallis J.—The manner of discharging is, in the absence of special terma. to be 
determined by reference to the regulations and practice of the port of discharge : 
that having regard to the custom of the port and the other circumstances of the case, 
the defendants were not liable. 

The bill of lading contained in addition to an exception clause as regards “ acci- 
dents,loss or damage from any act, neglect or default whatsoever of the pilot, master 
or mariners or other servants of the Uompany ” another clause which ran thus: ‘In 
all cases and under all circumstances, the liability of the Company shall absolutely 
cease when the goods ave fre of tho ship’s tackles, and thereupon the goods shall be 
at the risk for all purposes zd in every respect of the shipper br consignee,” 

e 


Chief Justice.—A ship €wner 18 not exempted from hability for negligence 
unless the. contract which exempts him is both clear and express and the con- 
tract, evidenced by the bil of®jading in the present case, though perhaps clear, 


ФІ. Р. А, No. 73 of 1906. . 28rd March 061908, 


+ . 
I e М 
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Sheik was certainly not express во 88 to protect the defendants f¥om jiability for their negli- 
Mahamad gence m Jagding the goods. e E 
Ravuther Per Wallis J,.—The carriers have sufficiently pro themselves from hability 

v for the neghgence of thelr servants during the discharge of the cargo. 
В. 1. 8. N. Co. 


Par Sankaran Nair J. :—A snip-owner is а bailee witnin the terms of 8, 151 of 
the Contract Act. 

A common carrier may ekempt himself from the liability of an 1nsurer by @vntract, 
bat cannot exempt himself from the hability of an ordinary carrier imposed by 8, 151 
of the Contract Act, and a contract Їп India so erempting him 1s opposed to public 
policy. 

The obligation imposed by 8. 151 of the Contract Act applies to ЪаПеез as well as 
to their servants in the discharge of thelr duty. 

The later developments in. the Common Law iu Mugland as to the capacity ofa 
common carrier to exempt himself from liability tor loss duesto his own negligence has 
not been adopted in India, but has been declared mapplicable by Act 1If of 1865 to 
the cases falling within the Act. 

Though an Act may beinapplicable it ought to be followed as a rule of justice, 
equity and good conscience in cases simular to those dealt with by the Legislature, and 
in the case of shtp-owner's liability, the principles embodied in Act ШІ of 1865 ought 


to be totlowed. ce o 
A rule of English Common Law ought not to be followed when it is opposed to the 
principles followed aud acted upon by the Indian Legislature, è 


The facts of the case and the contentions of the parties appear 
in I. L. К. зо M. 79. 


P. R. Sundara Atyar and V. C. Seshachariar for appellant. 
С. F. Napier for respondent. : 
Р. R. Sundara Atyar and V. C. Seshachartar for appellant 
(plaintiff) :—The English law previously was that the carrier 
could not contract out of his common law liability ; now the law 
is otherwise. The American law still is that he cannot—per 
Cowan J. in 32 Am. Dec. 494. [C. 9. and Wallis J.—Almost all 
the English bills of lading do contain a clause for exemption from 
liability for negligence.] It is true; the question is whether it is 
valid under the Indian Law. [C. ¥. and Wallis J.The question 
is simply as to who is to insure.] Whether there is any insurance or 
not, theliability as carrier subsists until the whole delivery is made. 
Mhe clause in the bill of lading that the shipowner's liability ceases 
when the goods are free of the ship’s tackle refers only to his liabi- 
lityas common chrrier. But that does not telieve ріш from liabi- 
lity for any negligence in delivery BEAVAN on Negligence Vol. П, 
р. 1310. Inthe present case the defendants covenanted to deliver 
„оп land. If exemption from negligence"is sought for, that must 
be expressly covenanted for ; it cannot be, inferred from general 
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words. In Bretssh [pdia Steam Navigation Company v. Ёай Shek 
Ramji? the bill ; fing was almost the same with some differ- тзн 
ence. There, exemption in ceitain cases alone was provided for. у, 
The shipowner there, who was liable also to land the goods, made в ү $. N. Co. 
short delivery. Here, the bil] provides for exemption from all 
difficulties generally. It is only after the decision in British India 
Steam Navigation Со. v. Ratanst Ramji? that the defendants 
changed the form of their bill of lading.Whatever change they might 
have intended to effect, the change has heen for the worse. Under 
the present bill of lading the liability is greater. The exemption 
clause as it stands will include even exemption from fraud or 
wanton mischief or negligence CARVER on Carriage by Sea, 4th 
Edu., p. 128. Whether in consequence of the exemption the lia- 
bility as common carrier exists or not, they are liable as bailees— 
BEALE ; p. 470; Robinson v. Gt. W. Ry. Co.? ; Mallet v. СЁ E. 
Ratlway Co.? ; Michell v. Lancashire & Yorkshire Railway Co.*; 
and Cairns v. Robbins. The defendants are liable to stack the 
goods. It is admitted in the pleadings. The very contract is to 
deliver the goods. Therefore until delivery the goods remain in 
defendants’ possession, We have no tight to the goods until deli- 
very. It does not matter whether the shipowners or the plaintiff 
paid the storage charges so long as the goods are in the posses- 
éion of the shipowners. The shipowner has to land goods of vari- 
ous persons and has to sort them in the foreshore and store them 
in the rooms in the port. As regards all charges the bill of 
lading says we must pay. Defendants cannot escape liability by 
not charging warehouse rent, when it is their duty to safely deli- 
ver the goods tous. The general exemption from all liability is 
insufficient. Exemption from negligence must be specific— Price 
v. Unton Lighterage Comfany.* This decision was upheld by the 
Court of Appeal in (1904) І К. B. 412. Words such as « the own- 
ers not being liable for any damage or loss with legard to goods 
which can be covered by insurance" as in James Nelson & Sons 
Ld. v. Nelson Line, Ld." | * were ‘carried at owner's risk ” as in 
Г’ Ат у. London $ N. W. Ratlway Со.% ; « in no case is the 


. * 1. 1896) 1. L. R. 22 В. 184. 
2. (1866) L f. 9 C. P. 325. (B. С.) 85 L.J. C. P. 123 
3. (1899) 1 Q. B. 309. 4. (1876) I, В. 10 Q. B. 266, 
5. (1841) 8 M. & W. 258, * 6. (1908) К. B. 750. 
7. (1907 1 Е.В. 769. ~ 8 (1874) L. R. 8 C. р. 825. 
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held not to exempt the shipowner from his à his servants’ negli- 
gence. Sutton & Со. v. Cicere G' Co.? shows that though insu- 
tance risks may be provided against, the liability from the posi- 
tion as båilees cannot be taken away. A general clause does not 
relieve the defendant from his ordinary liability. In the present 
case the language is similar to the above. See also CARVER on 
Carriage by Sea at p.128. Wyld v. Pickford? is not really 
against me. Taubman v. Pacific Steam Navigation Co.,* though 
against me, and though cited in argument before the Court of 
Appeal, has not been noticed in the judgment in Price & Co. v. 


Union Lighterage Company.” There the words were “пої liable 
for loss or damage under any circumstances whatever.” That 


сазе is not in accordance with later cases, and is not followed. 


ship to be liable for any loss or damage" as is se Moore 1; were 


Moreover, it appears from the case that the defendants were not 
common carriers, BEAVEN on Negligence in Vol. II, рр. 1198 and 
1310, refers to this case and says that it will not probably be fol 
lowed in England, and certainly not in America. 


The words “ and all perils, dangers and accidents of the sea 
rivers, land,” etc., refer only to a particular stage of the voyage and 
not to delivery. The later clauses deal with storage and delivery. 
British India Steam Navigation Company v. Ratanst Ram]:* and 
B. I, S. N. Company у. Ibrahim Sulaiman, in both of which 
the bills of lading were the same, show that the Company cannot 
avail itself of the first clause of general exemption. /assanbhoy 
v. B. I. S. N. Company® and Sfellicoe v. B. I. S. М. Company? 
lay down that the exemption would extend to all stages of the 
voyage; p. 585. Borthwick v. E lderslie Steamship Company? 
shows that the exemption must specifically refer to the various 
stages of the voyage— Rathbone Brothers & Co. v. D. Maclver 
Sons & Со. The general liability will be untouched by any 
clause.of general exemption—per Vaughan Whiihams L. J. The 
bill of lading in that case contained general words of exemption 
regarding liability and also a final clause as in the present case. 


1. (19041 P. 286, 2. (1890)15 А. O. 144 
8. (1841) 8 M. & W. p. 143. 4. (1872) Law Tienes 704. è 
5. (1903) 1 Е. B. 750, 6. (1896) I L.R. 22 В. 184 
т, (1895) I. L. R. 19 M. 169, 8. (1889) I. L. R. 13 B, 571. 
9. (1384) I. L. В. 10 О, 489. 10. $1904) 1 К, B. 819. 
«o 11, (1903) 2 К. B. 378. 

* . е 
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and S/rng L. JJ.fexpress the same opinion. ‘The. special Msbamad 


That case is exactly allfours with the present case. Romer Sheik 
Ё Bavather 


clause cuts down thé general exemption to one for negligence v 
under partieular circumstances. It is impossibleto know what B.1. 8. М, Co 
the real intention of introducing the exemption was. ће ques- 
tion ig: What is the intention that can be gathered from the 
terms of the contract ? When there is a particular clause governing 
a portion of the duties, the general clause cannot be availed of— 
B. I. 5. №. Company v. Ratanst Ramji. In Hussanbhoy v. B. I. 
S. М. Company® the language of the so-called general clause ap- 
plied only to the stage of voyage and not of delivery. This must be 
so as there was a separate clause at the end dealing with delivery. 
In Stel v. The State Line Steamshtp Co.* the exemption referred 
only to thestage of transit. Similarly, it cannot be availed of 
after transit —Zafersal v. The National S. S. Company, Limited; 
Maori King у. Hughes’; ч The Acomac"5 The decision in 
“*Carron Park" turned upon the special words there. 

Again, a shipowner cannot on grounds of public policy have 
such a contract of exemption from allnegligence. Judges even 
in England have regretted the state of the law there. The con- 
ditions of this country require the adoption of the rule I contend 
for. Allowing ship-owners to get out of their liability for negli- 
gence is allowing them to repudiate their liability as public всаг- 
riers. It is not simply a protection of the Indian consignee. 
The Judge-made law of England may not be, and need not be, 
applicable in India. 'The common law of England which ex- 
empts public carriers from acts of God and King's enemies alone, 
should be applied. Judge-made law in England might have 
risen out of the necessities of that country. Peek v. Directors of 
North Staffordshire Ratlway Co.* held that a special clause ina 
contract was unjust and unreasonable. ‘This case shows the his 
tory of the law with regard to the liability of a common carrier. 
American Decisions, Vol. 32, p. 470, show that the American law 
takes my view, viz., that gross negligence is equal to fraud ; that 
no one can get himself exempted from liability for gross negli- 
gence. „А shipowner i$ a common carrier. See ‘Century Digest, 
7з. (189 I. L. R. 23 B. 184, ‚2. (1889) l L. R. 13 Б. B71. 





B. (1878) ЗА. C, p. 72, 4. (1884) 12 9. B. D. 297, 
5, (1895) 3 Q. B. 550, b: 6. (1880) 15 P. D. 208, 
7, (1890) 15 P. D. 308 8. (1863) 10 H, І, 472: в, о. ; 11 E. Bio * 
* oí! 
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Vol. IX., р. 567—рег Lord ZenborougA, im -Leeson v. Holt. 
129 Us $. Reports 397, 438 settles the Y in America. The 
course df detisions is given iu Vol. V. Peférsdroff, p. 114; Pear- 
son G' Son Lid. v. Lord Mayor of Dublin? shows that a contract 
exempting one from fraud is illegal. Indian Act III of 1865 
(Common Carriers) end Indian Acts IV of 1879 and IX ef 1890 
(Railway Acts)lay down that special contracts must be reason- 
able. S. 23 of the Contract Act lays down-that contracts against 
public policy are illegal and unenforceable. It is no answer to say 
that breaches of such contracts can be insured. PAYNE on Zas8- 
ments, p. 306, says that Railway Companies cannot take shelter 
under unreasonable contracts. No inference can be drawn from 
the silence of the Legislature. It generally waits until there is & 
course of decisions declaring that such contracts are against pub- 
lic policy. 

C. F. Nafíer for respondent.—42 Chancery Division 32: 
shows citation of American decisions has been very much de- 
plored by all the Judges of the Court of Appeal. [Sankaran Ngrr 
J.—Then I would be content with Indian cases alone] But the 
point has been decided mostly ın England, and the other side has 
quoted mostly English cases. We have our guide only there. 
[S. М. J.—Wherever we feel difficulty, we have to be gover- 
ned фу the rule of justice, equity and good conscience] The 
matter first depends upon the construction of the contract. I will 
assume non-negligence on the part of the defendants. We have 
not got here the broad rule regarding carriers under the common 
law. Glynn Mills Currie & Со. v. The East & West India 
Company, Ledduc & Со. v. Ward,* shows that the primary 
object of a bill of lading is to express the terms of the con- 
tract between a shipper and a ship-owner. Exemptions are co- 
extensive with liability. The same is laid down in Husanbhoy v. 
B. I. S. М, Co.” The general exemption clause there is the 
same asin the present case. As long as there is no provision 
which limits the exemption specifically to a particular stage of the 
voyage the exemption must extend througHout, t.e., until the time 
when the liability is to end. Fellicoe v. В.1. S. N, Co.* where the 
clause is the same, held that the contractehowever unreasonable, 





1. (1816) 1 Starkie p. 186. 728. (1907) A. O. 861. 
3. (1882) 7 A. C. 691, 696. 4.9 (1882) 20 Q. B. D. 275, 479. 
5. * (0889) L 1. В, 18 B. 571, 588 6. (1981) I. L. R. 100, 489, 494 
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very beginning of te contract. The words beginning - from DE 
“апа the Company is Ko be at liberty, etc." are nothing but “їтап- NS 
shipment and deviation" clause. The bill of lading and the condi- B.1. s. N. Co. 
tions form one contract. They are not separate from each other. 
I will daal more with this later on. I will go on with the cases 
cited. The Hongkong & Shanghai Banking C orporation v. T. 
Baker! shows how long the exemption continues, and that it 
extends even after the goods are landed. The exemption is from 
fire. Unless there are specific words which limit any exemption to 
any particular stage of the voyage, it will extend to all acts from 
beginning to end—ScnuTTON on Bills of Lading and Charter 
Parties, (1904) Edn. p. 204. In Baerselman v. Batlley ? the ex- 
emption was from negligence “in navigating or otherwise." It 
was held that negligence in stowing was covered by the genera] 
words “ or otherwise.” ‹ Ог otherwise” are not ejusdem generis 
with "navigation. They have been held to mean “ other than 
navigation. " This case also shows that if two parties choose to 
enter into a contract under a certain bill of lading the bill binds 
them both. In Norman v. Binnington® the exemption was exactly 
similar to the above with the addition of the words “ however 
caused." The decision was similar to the above. 


must be enforced. . ў general exemption clauseis here in the Sbek 


° In ln Re Carron Parkt ч neglect of pilot, etc., whatsoever 
in navigation duiing the said voyage" was held to excuse 
neglect in loading or discharging. I distinguish Brown у. Man- 
chester & Lancashire Railway Company® (this is a Railway case); 
Carr v. Lancashire & Yorkshire Ratlway Company® ‘the 
owners undertaking all risk of conveyance ” as having been de- 
cided on the peculiar facts of those cases. 


In Price & Co. у. Union Lighterage Company” there was no 
written contract, but there was only a statement in the stationery 
used by the Company. In M. Cowley v. The Furness® there wasa 
clause—“ provided all reasonable means have been taken to see 
whether the ship is «ea forth y"—at the end of the clause for exemp- 
tion from unseaworthiness. That proviso made the slfi p-owner liable. 





— 
1. (1870) 7 Bom H.U. В. 186. e 2. (1895) 2 Q. B, D. 301, 
8, (1690) 25 Q. В.Ю 475. e i. (1880) 5 P. 208. 
5. (1882) 0 Q. B. р. 261. 6. (1852) 211, J. Ex. 261, A 
7. (1908) 1 К. В. 750. ,. 8. (1907) I. К. B. 767.6 
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be liable for heating,or for any other damag§” occur. Walton-J’s 


In Pearl Moore? the words “in no case is 3 steamship owner to 
judgment ako is quoted in the argumentland judgment. The 


. words ‘or for.any other damage’ are‘esusdem generts with ‘heating.’ 


In Pearl Moore? the negligence was held to be restricted to negli- 
gence from causes similar to heating. Inthe present case, the 
words are very wide. In Price & Co. v. Union Lighterage Company? 
the rule laid down that negligence must be specifically exempted 
does not prohibit words other than the word ‘negligence’ being used 
to denote that idea. Any language that will express the idea of 
exemption from liability for negligence will be sufficient. That 
is very clear from Walton J’s judgment. You must insert in one 
form or another, something equivalent to ‘ negligence clause.” 
Lord Alverston also in the Court of Appeal laid down only so 
much. Nor do the other members of the Court of Appeal say any 
thing more. I will deal with the whole contract here. SCRUTTON also 
understands Walton J’s judgment in the same way. ското, 
р. 182, quotes 26 Law Times Reports for the proposition it lays 
down. It has not been overruled. The bill of lading provides 
that “in all cases and under all circumstances " the Company 
shall not be liable ; if the shipowner chooses the first method and 
delivers goods to delivery ship, then he is free from any liability, 
апа еп no liability to land the goods will attach to him gs 
bailee. ‘That shows no liabilities as bailee were intended to attach. 


The whole bill of lading means that the shipowner is not to 
be responsible in loading, voyage aud delivery. “ Free of ship’s 
tackle" means that even when we have not delivered we are not 
liable. ‘The exception covers certain possible cases. The general 
clause provides that even in cases not covered by exceptions there 
is to be no liability. The words “the liability " mean any liability 
on account of any cause whatsoever. (C. F. The principle of the 
English cases seems to be that where you have both, the general 
provision is limited by the terms of the special one.] The general 
exemption itself deals with delivery. The clause ** In all cases 
and under all cipcumstances the liability of the Company is to 
cease when the goods are free of the ship’s tackle" seems to«efer to 
the stage when the goods are delivered. When it isclear that the 
intention of the shipowner is to tree himgelf from all liability and 
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he has so expressed thiyfself clearly in one place in the bill, to say 
that’ that is negatigedfby another clause which does not specifi- 
cally cut it down is fo put on an artificial and’ uhwafranted 
construction. If the first clause is ambiguous, the second may cut 
it down, or otherwise not. Е 


In Yayee Ismail Sait v. Messageries Marttimes* it was not 
even argued that contracts with such negligence clauses were op- 
posed to public policy. [С. ¥.—The words in Hayee Ismatl Sait v. 
Messagertes Maritimes! are “we are not liable for negligence.”] 
[Sankaran Natr J.—You see that English Courts want to aid such 
special contracts, but at the same time they resort to artificial 
construction of those contracts. What doesit show?] "The ques- 
tion is not one relating purely to the Madras Presidency. These 
contracts affect the whole of India. ABBOS Merchant Shipping, 
14th Edn., 580, 581 and 584, shows that whether a shipowner is 
om isnot a common carrier, he is subject to the liabilities of a 
common carrier— S'e/rcoe v. В.1.5.М. Company.? Such contracts 
have been recognised in England. Ifit is against public policy 
at all, it isa question for the Legislature. After all this negli- 
gence clause does not in any way prejudice the shipper. He can 
always insure his goods against negligence. 


e The onus of proving negligence is on the consignee—SCRUT- 
TON, p. 205. In Glendall 3 the Court of Appeal held that as the 
loss fell within the exceptions, negligence had to be proved by 
the shipper. The finding of the District Judge is that I took all 
reasonable care with regard ta the goods. This finding is mis- 
read by Mr. Justice Subrahmanya Atyar. 


P. R. Sundara Atyar in reply.—The last portion of the bill 
of lading treats of delivery. The clause of exemption in case of 
freedom from ship's tackle only applies when the shipowner does 
not choose the alternative of * delivery! but givesthe goods into a 
receiving ship. The 2nd clause modifies the rst either by increas- 
ing the shipowner’s privileges or by cutting them down as insurers. 
Therefore the shipowher cannot avail himself of the first clause 
even ifeboth clauses rélate to the same matter. “As already said, 
my construction js that the rst clause relates only to voyage. 
After Price G' Co. v. Unton Lighterage Company* it is impossible 





T (1905) I. L. В. 28 M. 400, 3. (1884) I. L. R. 100. 489. 
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Sheik {о say that exemption from liability for negligence need not be ex- 

ае press 5 vide р. 752; @1904) p. 295 Fames Neon «G' Sons v. Nelson 

v. Line, Lid." McCawley v. Furness Railway Company® is a case 

B L8.N.Co in which a Railway Company was held exempted owtng to the ex- 

istence of the negligence clause from the liability. A difference is 

made between the case of a passenger and that of his goods. The 

passenger there was carried “at his risk." With reference to 

goods the rule has always been that general words were insuffi- 

cient to give exemption— 77e Peasimoor.? Rathbone Brothers 

Company v. D. Mac Iver & Sons Company* was not commented 

on by the other side. That says that the former general clause is 

no answer. Carr v. Lancashire & Yorkshire Railway Company® 

is a case of a Railway Company which can, under the Railway 

Acts, exempt themselves from liability. Zn re Carron Park? 

simply deals with the meaning of “ voyage." In another case the 

words were ' navigation or otherwise.” ‘ Otherwise" must cer- 

tainly there mean something besides navigation. If any person 

who is а common carrier says in his contract that he will not,be 

liable for any acts of his as public carrier his contract must cer- 

tainly be against public policy. ZLaveront v. Drury? shows that a 

shipowner isa common carrier. Asto the point reserved, the 

construction of S. 15 of the Letters Patent in Kunhunni v. Sri- 

valigbhan* seems to be against me. The wording in the origizal 

Letters Patent of Madrasin S. 15 is ‘wherever the Judges are 

divided in opinion’ and not ‘ whenever’ as is printed. S. 15 of the 

Letters Patent should be construcd in the light of S. 36. Whether 

under S. 15 of the Letters Patent or in case of difference under 

S. 575, Civil Procedure Code, the appeal is preferred under S. 15, 

the ‘Judgment? is the opinion ofa single Judge. S. 39 of the 

Letters Patent speaks of judgments’ and ‘final judgments,’ Appeal 

under S. i5 is wider, while appeals to the Privy Council are only 

from final judgments. In Kunhunnt у. Srtvallabhan® there seems 

to be no point on which the two Judges were agreed. Moreover, 

S. 36 was not referred to there. “ Wherever” in S. 15 means “оп 

whatever point” and not in “іп any case in’ which.” [Wallis J.— 

See at the end ôf S. r5 the word 'judgmént occurs, from which 
уйй аналы ааа citu dep ыла 


1. (1907) 1. К. B. 767, 2 2. (1872) L. R. 8 Q. B. 57-69, 
3. (1904) Р, 296. 4 (1903) 2 К. В, 378. 
Б. (18К2у 2 Т, Т. Ex. 261. 6. (1890) 15 P. 208. 
е . 
7,” 8 Ex. В, 166, , 8 (1900) 11 M. L. J. 10, 17, 
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judgment there is: @л1;' an appeal to the Privy Council. Then Sheik 
twó meanings will háve to be given to the satne word in өне and Sc at 
the same section.] hat ‘judgment is further restricted By S. 36. v. 
Roy Мапагдаѓ Mahata v. Urquhart і says that out of two points B. 1. 8. N. Co, 
only the one on which there was a difference was open to the 

appellate court under S. 15—Shahzad! Hara Begum v. Khaja 

Husson ?. Brif Bhukan v. Durga Dutt? is similar, though the 

point was never argued before the two Judges originally. Ram 

Dal v. Ram Das * is the other way. 


С. F. Nafier for the respondent was not heard in reply on 
this point. 

P. К. Sundara Atyar then argued as toon whom wasthe * 
negligence in fact. As ¢o onus of proof. See CARVER, p. 97; CLERK 
& IVINDSELL оп Torts, p. 468, latest edition ; E. Z. Ry. Company v. 
Kally Doss Mukerjt® ; BEAVEN on Negligence: Vol. І, 132. 
Phe? burden was on the Company to show that there was по 
negligence. 


The Court delivered the following 


JUDGMENTS :— The Chief Susitte:—' This is an appeal 
under Article rs of the Letters Patent, the learned Judges before 
whom the case came on second appeal having differed in opinion. 
The plaintiffs claim damages for the loss of 246 bags of rice dht of 
a consignment of 4,000 bags carried by the defendants under a bill 
of lading from Rangoon to Tuticorin. These 246 bags with others 
were destroyed by the Municipal authorities after they had been 
landed, on account of their damaged condition. The plaintiffs 
alleged the damage was occasioned by the negligence of the defen- 
dants or their agents. 


The two main questions for consideration are: (1) On the facts 
were the defendants negligent ? (2) If they were, are they protected 
by the terms of the bill of lading ? The Court of first instance and 
the lower appellate Court held tnat there had been no negligence 
on the part of the defdndants. The two learned Judges of this 
Court who heard the Case on second appeal were both of opinion 
that the defendants had been negligent, but they differed on the 








1. (1870) 4 B. І, R. 181, 194 to 198. 2. (1869) 4 B. L. В. 86 А.С, 
3. (1898) 1. L, Б. 20 A. 258. 4 (1876) IL. L. В, 1 A. 161, : 
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Sheik question whether they were protected by the térms of their bill of 
Mahamad |, ding dgainst liability for negli . | 
шүр g against liability for negligence. 

+. The damage to the goods was caused by rain. The bags 
B І.В. №. Co. 


were landed in boats, and the District Judge finds there was no 


Ohiet Justice. evidence that the cargo was put out of the ship during the rain, 


but that it began to rain while the boats were between the ship 
and the shore. The District Judge finds, and we must accept the 
finding as binding on us, аза finding of fact, that the wetting 
received by the bags of rice between the ship and the shore ‘would 
have caused no damage if the consignees had taken delivery at 
once. He also finds that “the damage (by rain) was caused on 
the foreshore, and the fact that the bags had to stay there a long time 
was entirely due to the negligence of the consignees, for defen- 
dants did all they could to clear the cargo quickly.” I think we 
are bound by the finding that the defendants did all they could to 
clear the cargo quickly, and I deal with this question of negligence 
on the footing that the delay in the clearance of the goods after 
they had been placed on the foreshore was due to circumstanees 
beyond the control of the defendants. The finding of the Dis- 
trict Judge that the fact that the goods had to stay a long time on 
the foreshore was entirely due to the negligence of the consignees, 
is a finding that the delay was caused by the negligence of 
consfgnees genetally, and it seems clear from the earliest finding 8f 
the Judge, ‘‘it is impossible to say the plaintiffs were negligent, ” 
that this was not intended by the District Judge to be a finding 
of negligence on the part of the plaintiffs. In the second place 
the Judge appears to arrive at this finding as a necessary inference 
from the fact that the defendants did all they could to clear the cargo 
quickly. This seems to me to be a лол seguttur. It does not 
follow that because the defendants did all they could to clear the 
cargo quickly, the delay in clearance was caused by the negligence 
of the consignees generally. Still less does it follow it was caused 
by the negligence of the plaintiffs. Both carriers and consignees 
may have done all they could in the -circumgtances to clear the 
cargo quickly. lt is not suggested that thg placing of the goods 
on the foreshore constituted delivery to the plaintiffs er that 
apart from the special terms of the bill of lading the defendants’ 
liability came to au end when they deposited the goods on the 
* foreshore. The question, therefore, is, having regard to the loca] 
conditions jn connection with the landing of goods at Tuticorin and 
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the custody of goods by carriers during the interval between the Sheik 

placing of the goods оп the foreshore, and “ће delivery to the Hesemed 
consignees, and the Lass of the year (it is not denied” that at AE 
this time of the year the “ monsoon ” may set in апу gay), the B.I 8. н. Co. 
deiendants were guilty of negligence in not taking precautions to Chief Justice. 
protec? the goods from being damaged by sain notwithstanding 
the fact (as found) that they did all they could to clear them 
quickly. 

Now the facts found or admitted are these :—The practice 
at the port of Tuticorin in connection with the landing of cargo 
from steamships is to land the cargo by boats on to the pier, 
unsorted, and to remove it from the pier to the foreshore and sort 
it there according to marks. I do not think it was suggested on 
behalf of the defendants according to the practice which 
prevails at Tuticorin, the carriers are prepared to give delivery 
чп] the cargo landed on the pier has been sorted on the fore- 
shore. When sorted, the goods are at the disposal of the several 
cqusignees, and if in the present case the defendants had been 
able to show that the plaintiff's goods which became damaged by 
the rain were ready for delivery before they became damaged and 
the plaintiffs were so informed, the defendants would, in my 
opinion, be under no liability in respect of the damaged goods. 
think since, ex concesso, the contract was not terminated by the 
deposit of the goods on the foreshore, it was for the defendants 
to show the plaintiffs goods were ready for delivery at the time 
they were damaged and not for plaintiff to show they were not 
ready. In my opinion, the case of The Glendarroch 1 
on which Mr. after relied with reference. to the question 
of the burden of proof is not in point. According to the evidence 
of Mr. Mansfield, the representative of the local agents of the de- 
fendants, the circular, Exhibit I, was sent to the consignees, and 
it is not disputed that the plaintiff amongst the other consignees 
received the circular in question. The circular is in these terms 
—(Hxhibit 1).— The tonsignees of cargo per S. S. Thorn- 
dale from Rangobn ‘are hereby requested to take delivery of 
their cargo as ttis landed each day and remove at once, as the 
space for landing on íbreshore is very limited. Failing to take 
delivery at once, the cargo will be on the beach at consignees’ 


entire risk and expense.” In my opinion this notice does note 


түнү Uu omm 
1. (1894). 216. 
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relieve the defendants from liability in the absence of evidence 
that thedefendants tverein fact prepared to deliver the plaintiff's 
goods. Mr. Mansfield’s evidence with referince to -this was as. 
follows :—‘‘ On the 25th bags were stacked according to marks 
and ready for delivery. 'There are no accounts showing how 
many bags of each mark were sorted and stacked on a particular 
day. Besides the 151 plaintiff's 4,000 bags there was other cargo 
consigned to the plaintiffs 2 and 3. І cannot say for certain 
whether any of the 4,000 bags were ready for delivery on the 
24th or the 25th October. Our delivery Book shows that 13 bags 
of S. K. V.S. were delivered on the 27th October. This was 
the first delivery in the case of the 4,000 bags. I cannot say if 
any more bags were ready for delivery on that day. I cannot say if 
any S.K. V. S. mark bags were ready for delivery before the 28th. 
The consiguees cannot remove the bags before they take a deli- 
very order from us which order is given when thecargo is ready 
fordelivery. The delivery order could be given even before the 
steamer arrives. The consignees have only to show the bill of 
lading and apply for the delivery order. * * * It rained very 
heavily on the night of the 27th October and intermittently for 
some days afterwards. It rained on the day. I cannot say if it 
rained on the nights. The steamer will not discharge cargo when 
it rajas. If rain sets іп when boats are coming with cargo the 
boats continue the journey. This is what happened in the case 
of the landing of the bags in question. We did not provide any 
covering for protecting the bags from rain either on the boats or 
on the beach. When the heavy rain came we lent to the con- 
signees the few tarpaulins which we had”. Mr. Laporte, the 
former Manager of the local agents, said: “ I can’t say whether the 
cargo of a particular consignee was ready for delivery on a parti- 
cular day; on a reference to the books of our office, some cargo 
consigned to the plaintiffs 2 and 3.was ready for delivery between 
the 24th and 28th and was not taken delivery of, but I cannot 
give the marks of the cargo. I cannot say when the bags bearing 
the marks S. К. V. S. and J. К. V. S. were “ready for delivery”. 
It is not suggested on behalf of the defendahts that they togk any 
precautions to protect the goods from the tain. The reason why 
they did not do so seems clear from Мт. Mansfield's evidence. He 
stated ; “ The nature ofour liability in the matter ofthe cargo 
shipped sby steamer will appear fiom the bill of lading. Our 


PART XXI.] THE MADRAS LAW JOURNAL REPORTS. Str 


liability ceases аѕ son as the cargo has left the steamer’s slings. 
Wè are not liablefor any damage that may happen to thé cargo 
after it leaves the stfamer—whether in the boat ог the pier or the 
beach. We are not bound to cover the cargo with tarpaylin. We 
never covered cargo w.th tarpaulin, but have lent tarpaulins to 
our cohsignees when asked. We have not a latge stock of tarpaulins. 
We have a few tarpaulins and these we keep to cover our own 
cargo”. The figures in Exhibit IV, which the learned Judge 
accepts, no doubt show that on October 25, 27th, and 28th, 
1900, a very large number of bags had been landed and мее 
ready for delivery, but the figures do not show, and Mr. Mansfield, 
as I read his evidence, admitted that it could not be shown, that 
the plaintiffs’ bags were ready for delivery at the time they were 
damaged by the rain. As it is not disputed that the goods were 
damaged by rain after they had been deposited on the fore-shore 
aud that no precautions were taken by the defendants to prevent 
their being damaged by rain, and as in my opinion on the facts 
found and admitted, the defendants liability in respect of the 
goods had not come to an endat the time the goods were damaged, 
I am ofopinion that on the facts the defendants were negligent 
and are liable for the damage to the goods. 

Assuming this to be so, the next question for consideration is, 
are the defendants protected by the terms of the Bill of Lading? 
The general condition 1п the bill of lading is as follows :—“ The 
said goods to be carried and delivered subject to the terms and 
conditions hereof, including those at the foot of the bill of lading, 
in the like good order and condition, at the port of Tuticorin, 
‘the Act of God, the Queen’s Enemies, Restraint of Princes 
Rulers or peoples, restrictions of Quarantine, Prohibition, Pirates or 
Robbers by Sea or Land, accidents, loss and damage from Vermin, 
Barratry, Jettison, Collision, Fire, Accidents to or defects latent 
or otherwise in Hull, Tackle, Boilers, or Machinery, or their apur- 
tenances, Steam, and all the pecils, dangers, and accidents of the 
Sea, Rivers, Land Carriage, and Steam Navigation of whatso- 
ever natureand kind * and accidents, loss or damage from any act, 
neglect, or default whatsoever of the Pilot, Master or Mariners, 
or other servants of the Company excepted, and the Company is 
to be at liberty to carry the said Goods to their Port of Destina- 
tion by the above or other Steamer or Steamers, Ship or -Ships ө 


either belonging to the Company or to other person, and to 
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tranship or land and store the goods either on Shore or afloat, and 
reship "and forward the same at the Company'seexpense but ‘at 
Shippers? or Consignee’s risk, and with liber fy also, at the like 
risk, to deviate as abovementioned, unto К. V. S.' Mohamed 


Оше! Justice. Ebrahim Saheb or to his or their assigns.” Amongst the condi- 


tions at the foot of iħe bill of lading referred to above #5 the 
following :—“ The Company is to have the option of delivering 
these goods, or any part thereof, into receiving Ship, ot landing 
them at the risk and expense of the shi per or consignee, as per 
scale of charges to be seen at the Agents’ offices, and is also to be 
at liberty until delivery to store the goods or any part thereof, in 


• receiving Ship, godown or проп any wharf, the usual charges there- 


for being payable by the Shipper or Cousignee. The Company 
shall have a lien on all or any part of the goods against expenses 
incurred on the whole or any part of the shipment. In all cases 
and under all circumstances the liability of the Company ghall 
absolutely cease when the goods are free of the Ship's tackle, and 
thereupon the goods shall be at the risk for all purposes and in 
every respect of Shipper or Consignee. Fire Insurance will be 
covered by the Company’s Agents on application.” 


It was contended on behalf of the appellant that the general 
provision in the bill of lading as to terms and conditions which 
purported to exempt the defendants from liability for “ any act, 
neglect, or default whatsover of the Pilot, Master or Mariners, or 
other servants of the Company” referred only to the neglect, or 
default of defendants’ servants engaged in or connected with the 
navigation of the ship. Ishould not be disposed to accept this 
construction of the words—See Baerselmanv. Bailey. But, how- 
ever this may be, it seems to me that as a matter of construction 
of the bill of lading, tke question of the defendants? liability 
is governed by the terms of the special condition at the foot of 
the bill of lading which refers to that stage of the adventure when 
the goods were free of the ship’s tackle., It was not contended 
by Mr. Wapser and, having regard to the wording of the special 
condition, it coul ot be contended, that the putting the goods 
on board a receiving ship, or landing пеш» or storing them, con- 
stituted delivery. The special conditfon clearly conteinplates that 

ə the delivery is to take place, after doing"these acts. 
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Now it seems „to me the defendants cannot Бе heard to say 
that for the purpose of protecting themselves against negligence 
after the goods are jree ofthe ship's tackle they,are enfitled to 
pray in aid. the general conditions in the body of the bill, and 
give the go-by to the special condition which in terms relates to 
the stgge of the adventure when the negligence occurred. The 
special conditions were inserted in the bill of lading by the defen- 
dants for their own purposes and their own protection. They 
contain the terms on which the defendants were prepared to carry 
the goods with reference to this particular stage of the adventure 
and it seems to me the question of the liability of the defendants 
during this particular stage of the adventure must be governed 
by the special conditions with reference thereto. In fact, I do not 
think the contrary view was seriously pressed by Mr. Nafrer, and 
in British India Steam Navigation Company v. Ratansi* in which, 
I think, it may be assumed the general conditions in the bill of 
fading were the same though the report does not say so—the 
point does not seem to have been put forward. 


‘The view which I take appears to be in accordance with the 
decision of the Court of Appeal in Rathbone Brothers & Co. v. 
D. MacIver, Sons & Co.,? where the Court holding that the 
carriers were unable, on the facts, to claim the benefit of a special 
proviso relating to unseaworthiness, the carriers were held liable 
notwithstanding general words in the bill of lading which exempt- 
ed them in the case of injury or default. ` 


In the Bombay case to which I have referred, the suit was 
against the same defendants, and it would seem that the deten- 
dants have amended this bill of lading to meet the decision in 
that case. The first clause of the special condition in the bill of 
lading in the Bombay case is the same as in the present case, but 
in, the bill ot lading in the present case new provisions have been 
inserted in substitution for a provision which purported to impose 
on the consignee, where the goods were stored, ‘‘all risks of fire, 
dacoity, меттаіп or oAkeBwise.' It was held by the Bombay High 
Court that the words, “or otherwise " could not be held to cover all 
possible losses? The Words * in all cases and "under all circum- 
stances” in the present bill of ladiug are, no doubt, as wide and as 
general as possible, butethe reiterated use of general words does 
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Sheik поё, of course, exclude the application of the specal canons of con- 
v structiom which а long course of judicial decisions has held 
E applicable*to the tonstruction of contracts whidh purport to relieve 
B.1.8.N. Со. а carrier from liability for negligence. The authorities were 
“Ohiet Justice. discussed by Wallon J.in Price & Со. v. Union Lighterage Com- 
pany. In that case goods were-loaded on a barge under aton- 
tract for carriage by which the barge owner was exempt from 
liability “ for any loss of or damage to goods which can be covered 
by insurance" The barge was sunk owing to the negligence of 
the servants of the barge owner, and the goods were lost. The 
learned Judge held that the barge owner was not protected from 
Jiability by the contract. In the course of his judgment the 
learned Judge observed “...... If it were right or permissible to 
deal with this case without regard to the rules of constructicn 
which have been laid down in a well-known series of cases and 
looking only at the language used, it might very well be sajd , 
thatits meaning was that the defendauts were to be exempt 
from liability for insurable losses whether caused by negligence. 
or not. Butthere is, I think, a well-established rule of construct- 
tion applicable to the present case. The law of England, unlike 
in this respect the law of the United States of America, does not 
forbid the carrier to exempt himself by contract from liability for 
the negligence of himself and his servants; but, if the carrier т 
desires so to exempt himself, it requires that he shall do so in 
express, plain, and unambiguous terms." After discussing the 
authorities Walton J. summarises their effect in these words—“ It 
really comes to this, that if a carrier wishes to exempt himself 
from liability for the negligence of his servants he must insert in 
his contract, in one form or another, something equivalent to 
what is well known as a negligence clause" NowI understand 
a negligence clause to bea provision which, in express terms, 
exempts a carrier from liability for the negligence of his servants, 
The specific condition in the bill of lading in the present case 
contains no such provision. The judgment of „Walton J. was 
affirmed by the Coust of Appeal in (1904) I. К.В. 412, Collins M.R 
observing in his judgment that the judgmeng of Walton J. puts 
* the decision of the case upon the right principle, and stated 
precisely the result of the authorities. s 
. e 


et eee 
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In Fames Nelson & Sons, Limited v. Nelson Line (Liverpool) Вһек 
Limited’, Collins М. R. again refers to thesjudgment of Walton Ј. pavnther 
as containing “ а eomplete and accurate exposition of the law.” у, 

In The Pearlimoor,* Gorell Barnes J. citesa passage from.the judg- P 1. 8.N. бо, 
ment of Wallon J. as summarising his own view. The passage Chief Justice 
in question is with reference to the rule laid down by Lord | 
Bowen in Stenmain & Co. v. Angter Line3, and is as follows:— 
"I understand the meaning ofthis to be that an exemption in 
general words, not expressly relating to negligence, even though 
the words are wide enough to include loss by the negligence or 
default of the carrier's servants, must be construed as limiting the 
liability of the carrier as assurer, and not as relieving him from 
the duty of exercising reasonable skill and care. If the carrier 
desires to relieve himself from the duty of using by himself and 
his servants reasonable skill and care in the carriage of goods, he 
must do soin plain language and explicitly, and not by general 
= words” —(1903) I. K. B. 750, at p. 754. In Fames Nelson & Sons, 
Limited v. Nelson Line (Liverpool) Limsted*, the Court of Appeal 
applied the principle of Walton J's decision in a case in which’ 
the clause in the bill of lading ran “ the carrier not being liable! 
for any damage or detriment to the goods which is capable of 
being covered by insurance or which has been wholly or in part 
e paid for by insurance and the plaintiffs were partially covered by 
insurance and had been paid theinsured proportion of the loss. 
This case was taken to the House of Lords—(1908) A. C. 16—and 
the decision of the Court of Appeal was affirmed оп the ground 
that as there was no clear and express exemption, the ship-owner 
was not relieved from his duty to take reasonable care. The Lord 
Chancellor said that if he had been obliged to affix a definite 
meaning to the disputed language, he would prefer the plaintiffs’ 
construction (7. 2., a construction which would not exempt the 
defendants from liability; but he based the judgment, in which 
the other learned Lords concurred, оп the ground that the clause 
taken as a whole was“ so ill thought out and expressed that it 
was not possiblé to feel sure what the parties intend to stipulate, 
and he Lord’ Chancellor stated that he rested his opinion on the 
ground that the doctiment wasambiguous. Then follows a passage 
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in the Lord Chancellor's judgment which has 0 be carefully con, 

sidered with reference to the judgments of the сонно Appeal їп the 
cases to Which 1 have referred, The passage ‘uns thus :—* I wish 
to say, with the utmost respect for the arguments of counsel, I can- 
not agree in what I think was the contention, that there is a canon 
of construction by which the rigour of interpretation in sonfe com- 
mercial documents must be proportioned to the importance of the 
stipulation to be construed. I know of only one standard of 
construction, except where the words have acquired a special con- 
ventional meaning, namely, what do the words mean on a fair 
reading, having regard to the whole document ? "—(1908) A. С. 
16 at р. 20. Now what the Lord Chancellor stated as the argu- 
ment of counsel with which he could not agree was “ the conten- 
tion that there is a canon of construction by which the rigour of 
interpretation in some commercial documents must be proportioned 
tothe importance ofthe stipulation to be construed." eThe 
principle which underlay Walton J’s judgment and which was 
accepted by the learned Lord Justices and by Gorell Barnes*J. 
was much more precise and specific than the contention of counsel 

before the House of Lords and described by the Lord Chancellor. 

The principle was that an exception in general words, not ex- 

pressly relating to negligence even thoughthe words are wide 
enough to include loss by the negligence or default of the 

carrier's servants, must be construed aslimiting the liability of 

the carrier as assurer and not as relieving him from the duty of 
exercising reasonable skill and care, and that if the carrier wishes 

to exempt himself from liability for the negligence of his servant 

he must insert in his contract something equivalent to a negligence 
clause. I cannot help thinking that if the Lord Chancellor had 

intended torepudiate this principle of construction as applicable, 
to documents when а carrier purports to relieve himself from 

liability for negligence, he would have done so in express terms. 

It is no doubt true that the bill of ladingein the present case does 

not contain contradictory terms, aud in a sense it is not ambigu- 

ous, but the portion of the bill of lading Which deals with the 

liability of the carrier at the particular Stage of the adventure 

when the negligence occurred, is not express with reference to the 

question of negligence, and this being 501 do not think the 

carrier Bs protected. . 


) 
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Having тесаѓФ to the мау in which the earlier authorities Sherk 
have been considered in the more recent case$, I do not *propose i 
to discuss the earlierfcases which were citediu argument: I will 3, 
merely say that as regards shipping contracts with the exception B. 1.8. М. Co 
of Taubman v. The Pacific Steam Navigation Company, I know of Chief Justice. 
no cas@in which the shipowner,has been held to be protected from 
negligence unless the contract protected him from negligence in 
express terms. It seems doubtful whether this case should now be 
treated as a binding authority. Further, the contract there had 
reference to passengers’ baggage, and it is not clear whether the 
shipowners were under any liability as common carriers with 
regard to this baggage. Р 

As in my view of the law a shipowner is not exempted бот 
liability for negligence unless the contract which exempts him 15 
both clear and express, aud as the contract in the present case, 
though it may perhaps be said to be clear, is certainly not express, 

І am of opinion that the defendants are not protected by their bill 
of lading. 

Two other questions remain for consideration. I can deal 
with them shortly. Mr. Susdara Iyer contended that a contract 
which purported to relieve a shipowner from his liability as a 
carrier for negligence was contrary to public policy and should 
not be enforced. As pointed out by Walton J. in Price & Go..v. 

Union Lighterage Company? the law of the United States of America 
forbids a carrier to exempt himself by contract from liability for 
negligence, whilst the law of England does not. Iam of opinion 
that on a question of this character Courts in India ought to . 
follow the iaw of England. 

Mr. Sundara Atyar raised the point that asthe learned 
Judges who heard this case on second appeal did not differ on 
the question of negligence по appeal lay under Article 15 of the 
Letters Patent with reference to this question. This point is 
covered by authority. In Kunhunnt v. Vallabhan® it was held by 
a Full Bench of this Cpuft that the limited construction contended 
for by Mr. Sundar’ Atyar should not be put on, Article 15 of the 
Letters Patent." 

Iam of opinion that this appeal should be allowed with 
Costs throughout and that if the parties cannot agree as to 
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damages the case should go back to the Court of first instance in 


order «that damages may be assessed. ° 


Wallis J:—In this case the learned Jddges before whom the 
case сте on secoud appeal differed on the question whether 
the defendants were liable under the terms of their bill of lading 
for loss or damage'occasioned to the goods whilst in dourse of 
landing and delivery by reason of the negligence of their servants. 
In the result the decree of the lower appellate Court was affirm- 
ed under S. 575, Civil Procedure Code, and the plaintiff has now 
preferred this appeal under S. 150f the Letters Patent. The lower 
appellate Court held that under the bill of lading the defendants 
were not liable for the negligence of their servants and also found 
asa fact that there had not been any negligence, but both the 
learned Judges before whom the case came on second appeal 
though differing asto theliability of the defendants for negli- 
gence were of opinion that this finding must be set aside, aud that 
the defeudants were guilty of negligence. 'The question most 
argued before us was whether the defendants were liable under 
their bill of lading for negligence in landing the cargo, but it 
was also contended by the appellant that even if the bill of lad- 
ing on its true construction exempted the defendants from liabi- 
lity for the negligence of their servants, such an exemption was 
opposed to public policy and void under S. 23 of the Indian 
Contract Act. 


Further questions were raised -as to whether in an appeal to 
this Court under 5. 15 of the Letters Patent it was open to 
either party to re-open any question on which the learned Judges 
had agreed, and, if so, whether in the present case the learned 
Judges were right in setting aside the finding of the lower 
appellate Court that there had been no negligence. 

As regards the third point, I am of opinion that on an appeal 
from a judgment of two Judges of this Court who have differed in 
opinion, the appeal is not confined to the „point upon which the 
learned Judges differed апа that the whole qase is open on the 
appeal. Claude xs provides (т) that frém the, judgment of a 
single Judge of the High Court an appeal shall lie tothe High 
Court; (2) that from judgments of “two or more Judges of the 
High Court, where they are equally divided and do not constitute 
а majerity of the Court, an appeal shall also lie tothe High 
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Court; and (3) that 4gpeals from other judgments of the High 
Court’shall lie to the Privy Council. There i$ nothing m the 
clause to suggest that dppeals under (2) are more restricted" than 
appeals under'(:)and (3). Nor is there anything in the copclud- 
ing portion of Cl. 36 which merely provides how a case is to 
be decidefl when the Judges before whom it is heard are equally 
divided in opinion, or iu Cl. 39 which places certain restric- 
tions on the right of appeal to the Privy Council provided for in 
the third part of Cl. rs. This is how, in my opinion, the 
case stands upon the language of the sections, and the same 
conclusion has been arrived at iu the judgment of a Full Bench in 
AKunhunni v. Srivallabhan? by which we are bound.» 


As regards the 2nd point, I am of opinion that itis not open 
to us to hold that contracts exempting a carrier from liability for 
the negligence of his servants are void as opposed to public 
policy.e As pointed out by Walton J. iu Price & Co. v. Unton 
Lighterage Company? **the law of England, unlike the law of the 
United States of America, does not forbid the carrier to exempt 
himself by contract from liability for the negligence of himself 
aud his servants ; but, if the carrier desiresso to exempt himself 
it requires that he shall do soin express, plain, and unambiguous 
terms.” So far as the general question goes this is the law which 
has ‘been received and applied by the Indian Courts— {сое v. 
The British India Steam Navigation Co. 3; and Hajee Ismail Sait 
v. The Company of the Messagertes Maritimes of Franc.* Con- 
tracts have been made and business has been carried on for many 
years in India on this footing, aud if the law is to be altered now 
it must be by the Legislature. 


The next point is, assuming the rule Jaid down by Walton J. 
to be correctly stated—and several subsequent cases were cited in 
which it was approved— whether im the bill of lading the carriers 
have stipulated for exemption from liability in terms sufficiently 
express, plain and anamWgous to satisfy the artificial rule of 
construction enuaciated by Walton J. After stating the effect 
of the earlier cases*Walion J. sums up by saying: “Tt really comes 
to this, that if a carfier wishes to exempt himself from 
liability for the negligencg of his setvants he must insert in 
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his contract, in one form or another, something equivalent to 
what ts well-known as a negligence clause.” In that case, the only 
evidencë of “the terms of the contract was .a statement 
at the head of the carriers? stationery that they would not 


„Бе liable for any loss ог damage which could be covered by .insu- 


rance, and Walton Је held that these general words wild not 
exempt them from liability for their servants’ negligence. In 
the present case the bill of lading expressly excepts “accidents, | 
loss or damage from any act, neglect, or default whatsoever of , 
the Pilot, Master or Mariners, or other servants of the Company,’ 
and, to borrow the langnage.of Mr. Scruéfon in Att, 91 of his book | 
on ‘ Charter-parties aud Bills of Lading,’ exceptions such as this 
^ unless otherwise clearly worded, limit the shipowner’s liability 
during the whole time he is in possession of the goods as carrier, 
aud therefore apply during the loading and discharging of the 
goods,” 

The respondents, however, rely on one of the conditions ft the 
foot of the bill in which it is stipulated that the Company is “to 
have the option of delivering the goods, into a receiving ship, or 
landing them at the risk and expense of the shipper or consignee, 
and is also to be at liberty untill delivery to store them in re- | 
ceiving ship, godown or upon any wharf, the usual charges 
thesefor being payable by the shipper or consignec,” and that 
"in all cases and under all circumstances the liability of the 
Company shali absolutely cease when the goods are -free of the 
ship's tackle, and thereupon the goods shall be at the risk 
for al purposes and in every iespect of the shipper or con- 
signee.” The question is, do these general words impose upon 
the carriers a liability for the negligeuce of their servants from 
which they would have been exempted under the express terms of 
the bill but for these words. In my opinion, reading the excep- 
tion with the condition, the сіеас intention of the parties was by 
these words to confer upon the carrier as regards this particular 
stage of the adventure a larger degree of exemption than he had 
stipulated for generally as regards the Whole adventure in the 
exceptions. ТО read such general words of exemption as imposing 
upon the shipowner as regards this stage« liability. for negligence 
against which he has already stipülated generally is, in my opi.., 
nion, not so much interpreting as altering the contract. The rule 
laid down in the judgment of Walton J.*is a rule of interpretation 
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and there was noedifüculty in applying it in that case as 
the general words stood alone aud there was yo context tp throw 
any light ор .the intention of the parties. In Steinman & Co, 
v. Angier Inne, one of the principal cases cite, Bowen L. J. 
stated the rule to be that ‘‘ words of general exeinptión from 
liabilitygare only intended (unless the words gre clear) to relieve 
the carrier from liability where there has been no misconduct or 
default on his part or that of his servants.” In my opinion these 
general words if read with their context are clear. ‘hat this 
artificial rule of construction did not, іп the opinion of Bowen 
L. J, wholly supersede the general rules of construction which 
require the whole contract to be read together and effect given as 
far as possible to every stipulation, and general] words to be con- 
strued in the light of their context, I think, may be gathered 
from the fact that һе was at pains to point out that the exception 
of negligence in that case did not affect the construction of the 
géueral words under construction which dealt with theft, as that 
was a case of wilful default not covered by the exception of 
negligence. Similarly in Tke Pearlmoor?, Sit Gorell Barnes when 
applying the judgment of Walton J. to the interpretation of the 
general words then in question relied on the fact that in that 
particular bill of lading negligence was only excepted in certain 
specific cases and not generally, to show that general words not 
relating to any of those specific cases could not be read as exempt- 
ing from liability for negligence. In Brittsh India Steam Navi- 
gation Company у. Ratansi? which came before Sir Charles Far- 
ran a bill of lading of the present defendants and very much in 
the present form contained an additional clause now omitted: “if 
stored in receiving ship, godown or upon any wharf, all risks of 
бте, dacoily, vermin or otherwise shall be with the merchant,” and 
it may well have been held that these words relating to the stage 
when the shipowner is in possession as warehouse-keeper and 
enumerating the specific risks which the merchant was then to 
bear did not exempt the qarrier from liability for negligence merely 
because the genera] Words “or otherwise” were added to the 
specific risks which theemerchant was to bearat thisstage. That 
decision, in my opinion, comes within the rule now laid down by 
the House of Lords that an afnbiguous document is no protection. 
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On the whole I have come to the cohclusion that in this bill 
ofladigg the carrie;s have sufficiently protected themselves from 
liability fon the negligence of their servantg during the discharge 


B. L 8. N. Co. of the cargo. Yo hold that these general words of exemption have 





Wallis J. 


the effet of imposing upon the carriera liability for negligence 
appears to me, with, great respect, to be carrying this dogtrine of 
artificial construction further than it has ever yet been carried 
and further than it ought to be carried. I am confirmed in this 
view by the recent decision of the House of Lords in Melson Line 
(Liverpool) Limited у. Tames Nelson & Sons, Limited," the report 
of which has reached India since this judgment was written. 
Their Lordships in that case considetthe effect of a clause 
exempting the shipowner from any damage or detriment to the 
goods which could be covered by insurance, words in effect the 
same as those considered by . Walton J. in Price & Co. у. Unton 
Lighterage Company*, but not standing by themselves as in that 
case but occurring ina bill of lading in the midst of other cómpli- 
cated and not altogether consistent stipulations. In the Court 
of Appeal the case was held to be governed by the rule laid down 
by Walton J. in Price & Co. v. Unton Lighterage Company.? 
Lord Loreburn remarked that the words taken by themselves 
seemed to excuse the shipowner from any imaginable liability 
excgpt such as could not by law be underwritten. But, dis 
Lordship went on to observe, these words must.be considered 
along with the context, and considering them alone with the 
other provisions he found it impossible to ascertain what 
was the intention of the parties, and then explicitly rested 
his decision on the ground that an ambiguous document 
is no protection. His Lordship, however, went on to make 
certain other observations in the light of which Walton J's 
decision and those that have followed it will have to be re- 
considered. “І cannot agree ig the contention that there іѕ а 
canon of construction by which the rigour of interpretation in 
some commercial documents must beeprpportioned to the im- 
portance of the stipulation to be construed. «I know of only one 
standard of cohstruction, except where'words shave acquired а 
special conventional meaning, namely, what do the words mean 
on a fair reading, having regard to the whole document?” 
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Applying this standard to the present case I fail to see any ele- Sheik 


Mahamad 
ment of doubt. . . m ре 
The remaining point is whether there are sufficient ‘grounds v. 


to justify tkis Court on second appeal in setting aside the find- B. 1.8 N. Co 
ing of the lower appellate Court and giving judgment for the Wallis J. 

plaintif. Now the suit is brought in respect of 246 bags of rice 
out of 4,000 bags belonging to the ist plaintiff which were car- 
ried on board a steamer chartered by the defendants from Rangoon 
to Tuticorin, The plaintiff alleges that they were not delivered, 
but were landed in hurry and confusion and became damaged and 
unfit for consumption by exposure to heavy rain at Tuticorin 
without being covered апа that they were consequently destroyed 
by local municipal authorities whilst in the custody of the defen- 
dants 2 to 4, the agents of the rst defendant, the British India 
Company. Now the lower appellate Court has found that the 
defendants were not guilty of negligence in allowing the bags to 
get "wet, and, secondly, that the damage to the bags was not in 
fact caused by their getting wet but was due to the length of 
tithe they were left on the foreshore by the consignees or their 
agents. Either of these findings is sufficient to dispose of 
the plaintiffs’ suit, and I see no sufficient reason for differing 
from either of them. But before coming to them it is important 
tosee on the facts found by the lower appellate Court or 
admitted, what was the custom of the port as to the landing of 
grain cargo. As to the customary manner of landing grain cargo, 
when the landing is undertaken by the ship, itis found that the 
custom which was observed in this case was for the ship to put 
the bags into boats and to carry them from the steamer which 
cannot get within some miles of the shore to the jetty and to dis- 
charge the bags unsorted on the jetty, and then to remove the 
bags from the jetty and to sort them according to marks on the 
foreshore when they are at the disposal of the consignee. Now 
this, in my opinion, has a very important bearing in the present 
case, as when the consigwee’s agents have had notice and are on 
the spot tbe ship’s lability even apart from the bill of lading 
must, іц my opigion, absolutely cease when the* bags are sorted 
and stocked and at the disposal of the consignee. BEAVEN on 
Negligence in Lam (Second Edition) Vol. II, p. 1307, cites 3, Kent. 
Comm. 215. It is then open to the consignee to remove them or 
to leavethem on the fareshore at his own tisk and ax pense, 
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either protected or unprotected for as long a period as suits his 
convergence. Whatdie chooses to do with them is no сопсеги of 
the carrier, and*he cannot be called on to protect them with tarpau- 
lins until the Sonsignee chooses to remove them. To put the 
matter ii another way,a shipowner or charterer cannot be bound to 
carry about tarpaulins for the protection of cargo after he hasglanded 
it and placed it at thed іѕроѕа of the consignees, or to keep a stock 
of tarpaulins for this purpose ready at the various ports at which 
the ship calls. It was not seriously contended that there was any 
such liability. This being so, as the 246 bags were admittedly 
placed at the disposal of the consignees on the foreshore and were 
not seized and destroyed by the Municipality until three or four 
days later, the plaintiffs’ claim, in my opinion, is not so much for: 
nou-delivery of the bags as for failure to deliver them in good 
order and condition and must be so dealt with. 


If this be so, the only question is: Was the loss of these 246 
bags due to damage received owing to the defendants' negligence 
during the landing and before they were sorted and stocked amd 
at the plaintiff's disposal on the foreshore? Now it is stated by 
the late Mr. Carver, S. 461, that '' the manner of discharging 
alsois, in the absence of special terms, to be determined by 
reference to theregulations and practices of the port of discharge,” 
and € do not see how a shipowner ог charterer who takes pow®r 
to land cargo at the port of discharge at the consignee's risk can 
well be expected to take any greater precautions for the safety of 
the cargo than are usual and customary at the port. What is 
usual and customary in such a case isa good index of what is 
reasonably necessary for safety. Неге the lower appellate Court 
has found that there was no custom at Tuticorin to protect grain 
cargo during landing with tarpaulins during the rainy reason, , 
and, under these circumstanses, I do not see how we can be justified 


in interfering with the finding that there was no want of reason. 
able care in failing to protect them. 


I think, further, that the conclusion t8 be drawn from the 
lower Court's findings is that the lengthy exposureto which some 
of the bags were subjected during transit in this Case was due to 
exceptional circumstances which theedefendants could not reason- 
ably be expected to have foreseen—resbonsibility for which lay 


* uot with the defendants but very largely with the 2nd and 3rd 
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plaintiffs, the ageuts whom the rst plaintiff employed to take Bheik | 
delivery of his copsignment. Of the whole cargo of over.38,000 ed 
bags, plaintiffs 2 and 3 together had to take delvery of 22,500 Y. 
bags including the rst plaintiff's 4,000, that is тА ѕау, сопѕійег- РЕ 


ably more than half. On Wednesday the 24th October, tlie day of 
the ship’s arrival, they and the other consignees received a notice 
Exhibit I, from the Company’s agent at the-port requesting them 
to take delivery of the cargo day by day as landed, as the space 
for landing ou the foreshore was very limited, and pointing out 
that cargo left on the beach would be at the consignee’s entire 
tisk and expense А portion of the foreshore, it appears, was 
covered with Government salt for export, and so unavailable for 
the grain cargo. The necessity for prompt action on the part of * 
the consignees was all the greater, as the monsoon or rainy season 
might be expected to set in any day. Notwithstanding, according 
tothe figures in Exhibit [V, which the lower appellate Court 
has'accepted, the 2nd and зга plaintiffs and other consignees did 
not removea single bag on Wednesday or Thursday and only 
removed between five and six thousand bags on Friday and 
Saturday, so that on Saturday night there were over seventeen 
thousand bags ready for removal on the foreshore and the 
congestion there was so great that the defendants were unable to 
go on removing bags from the pier and sorting them on the fore- 
shore, and on Saturday night the whole pier was covered with 
unsorted bags which had been discharged in the ordinary course 
from the ship and could not be sorted for want of room on the 
foreshore. On Saturday night the monsoon burst and such of the 
17,000 bags on the foreshore and of the bags on the pier as were 
unprotected were exposed to the rain. On Sunday the ship 
suspended discharge at the request of the cousignees, but the 
consignees removed 7,000 bags and 5,090 more were removed from 
the jetty. On the morning of Monday, the 29th, there were 
14,000 ready on the foreshore'and two of the pier jetties were still 
covered with bags. The bags left on the foreshore by the con- 
signees were obvjouSly exposed to greater risk of damage than 
those. on the pier owing to the possible effects of heavy rain on 
the foreshore. Accorfing to Exhibit IX, it was the bad smell 
coming from the bags actually lying in the mud on the foreshore 
that led to the intervÉntion of the Municipality on Monday, 
October 29th, when he Sub-Collector was brought down and 
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` examined the bags on the foreshore and on the jetties and gave 


the consignees three days to clear them all, whign the consignees 
undertook to dœ А 


Then as to die question whether the damage to these 246 bags 
was due to wetting received before they were sorted and stocked, 
as to which the finding is iu defendants’ favour, it is argued for 
the appellant that there is nothing to show when these particular 
bags got wet or how they were damaged and that the onus is on 
the defendants. This being, аз І have said, really in the nature 
of a claim for failure to deliver in good order and condition, апа 
delivery in the sense of putting these bags at the consignee’s dis- 


, posal being admitted, I think if the consignees wished to make a 


claim against the defendants for a total loss owing to the wet con- 
dition of the bags when put at their disposal, it was for them to 
show the time when the bags were put at their disposal, and that 
the condition of the bags when put at their disposal was вис} ag 
to justify them in refusing to take delivery, or in afterwards 
rejecting these bags. This onus they have failed to discharge. . 


Buteven putting the onus on the defendants and assuming 
the case most favourable to the plaintiffs, vsz., that these parti- 
cular bags were exposed on the jetty from Saturday night, I still 
think thereis evidence to support the finding that these bags 
were "lamaged not by the wetting but by exposure on the fore- 
shore for which the consignees are alone responsible. The Sub- 
Collector's action certainly goes to show that the bags which had 
been exposed on the pier had not sustained any serious damage on 
Monday morning and would have been allright if the consignees 
had removed them within three days as they undertook to do. 
That they had ample opportunity of removing them even earlier 
is shown by the figures in Exhibit IV, which the lower appellate 
Court has accepted. On Monday the consign cs removed no less 
than 12,000 bags, leaviug a balance' of only 2,700 out ofthe 14,000 
awaiting removal on that morning. A further 3,000 had beta 
removed from the jetties and sorted that dayf making 5,700 ready 
on Tuesday morning. If they had gone om at the same rate as 
on Monday they could have removed on Tuesday not only this 
5,700, but also the greater part of the«4,620 sorted that day. The 
last of the bags so left on the pier on Satfirday night must have 
been sorted and ready for removal on Tuesday when the ship 


| 
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completed her ее and left the port, as the pier would have 
been cleared in the ordinary course to makes room for the danding 
of further bags. Byt for some reason on Tuesday fhe fonsignees 
chose to remove 1,100 only leaving over 9,000 ready. "The last 
3,000 or so were sorted on Wednesday, October 31st, but the con- 
signegs only removed 3,000 on that day Jeaving 9,000, and of 
these they afterwards removed 8,000 leaving 1,098 (including the 
246 which are the subject of this suit) which were seized by the 
Municipality on the 2nd or 3rd November. I am not called upon 
to suggest why the consignees were so slow in removing the bags 
after Monday, but I think the District Judge was justified in 
view of the above facts in finding that the damage to these bags | 
was not due to the wetting but was due to the length of time’ 
they were left on the foreshore. If the rst plaintiff's bags were 
left on the foreshore that was obviously due tothe action of the 
two agents he employed to take delivery, the 2nd and 3rd plain- 
“18%, and the defendants cannot be held responsible. But, as I have 
already said, even assuming the damage was caused to these bags 
by the wetting they received before they were placed at the dis- 
posal of the consignees, still I think the District Judge was 
justifed in finding that failure to have tarpaulins ready and to 
protect the bags with them did not in the circumstances amount 
io negligence. Iam, therefore, of opinion that on the findings 
and admissions there is no ground for setting aside the findings 
in favour of the defendants, and Iam of course even more strongly 
of opinion that there are ‘no grounds to justify us on second ap- 
peal in arriving at fresh findings in favour of the plaintiffs. 

I would, therefore, dismiss the appeal with costs, but the decree 
must bein accordance with the opinion ofthe majority of the 
Court. 

Sankaran Ма J.—I agree with my Lord the Chief Justice 
in holding that the loss to the plaintiff was caused by the negli- 
gence of the defendants’ servants. Of the 1,098 bags destroyed, 
246 belonged to the plaintiffs, and there is no evidence to show 

that they were ever Yeady for delivery by being separated from the 
rest and, if they Wers, when. . 

The second quesfion is whether the defendants are exempted 
from liability by the terms*of the bill of lading. On this ques- 
tion also I concur in th® judgment of шу Lord the Chief Justice, 
Briefly my reason is this :— 
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Prima facie the defendants are liable forethe negligence of 
their servants. Thewhave to make out exemption from liability 
and that ĉan onty be made out, if at all, ‚Ьу showing that the 
plaintiffs agreed to discharge them from it. It is notenough to 
use words which were intended by them for that purpose or which 
would ordinarily be,regarded as exempting them. The,cargo 
owner knows that the law makes the Company liable, and he 
must therefore be told in clear and plain language and in 
explicit terms that they do not hold themselves liable to him 
for their servants’ negligence to make up his mind whether 
under stich circumstances he would ship his cargo or not. It 
must not be left toinference. Unless his attention is drawn to 


* it, he is not to be presumed to discharge the shipowner. In the 


case before us, the negligence clause in the body of the bill of 
lading does not operate after the goods leave the ship's tackle and 
the clause or condition inserted later in the bill does not refer to 
negligence. On these findings the plaintiffs are entitled to ale? 
cree iu their favour and it is not necessary to decide the other 
question raised by Mr. Sundara Tyer that a contract exempting 
the shipowner from the negligence of himself or his servants can- 
not be enforced iu this country. Mr. Justic Subrahmanya Atyar 
has left the question open. Mr. Justice A/s//er was not prepared 
to disseut from the decisions in which similar stipulations werg 
treated as !ера1. My learned colleagues who have heard this ap- 
peal have also expressed their opinion on this point. I proceed 
accordingly to consider the question. As to the authorities, the 
cargo owner was not represented in the case ‘Fellscoe v. The Brr- 
tish India Steam Navigation Co. and there is no doubt in 
my mindon reading the judgment of the Chief Justice in that 
case and in the case Moothora Kant Shaw v. The India General 
Steam Navigation Co. ? that he arrived at his conclu- 
sion with evident reluctance. Neither in Hassanbhoy Vesram v. 
The Brttish India Steam Navigation Company, Limtted,? nor in 
Hajee Ismail Sait ч. The Company of The, Messagertes Maritimes 
of France,* was the illegality of the stipflatjon raised or dis- 
cussed. The question, therefore, is not concluded by authority. 


The rule of law in England which may now be taken to be 
established by the decisions referred “to by Mr. Napier and on 





é 1. Q884) I. L. R. 10 O. 489. 2. (1883) I. L. R. 10 О, 166, 
8. (188p) I, L R. 18 B. 571. 4, (1905) L L R 28 М. 400, 
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which he relies, i» thus stated in CaRvER’s Carriage by Sea 


S. 201— , А ‚* 


“ Bills of lading*now commonly relieve the Pipowner from 
responsibility for negligence of the master or mariners ju navi- 
gating the vessel. Often the exeption extends to acts of steve- 
dores, and other persons employed by the ship ; and sometimes it 
goes still further, and covers all wrongful acts, and neglects, and 
errors in judgment, whether of the owners, ог of those in their 
service, or for whose acts they would otherwise be liable. ‘There 
is nothing in our law to prevent the parties from making such a 
contract. The Legislature has not interfered with shipowners, as 
it has with railway companies, to prevent their enforcing con- 
tracts which may seem to the Courts not to be reasonable." 


In indian law there is, of course, nothing like ап unenforce- 
able contract, as ouly an agreement enforceable by law is a con- 
ғасы Assuming then that а shipowner can enter into an agree- 
ment with the cargo owner as stated above, сап it be possibly 
contended that we are toenforce in this country, the English 
law of contract even where it differs from the Indian law? The 
validity of the agreement must be determined by the Indian 
law, and the fact that the parties stipulate to be bound by the 
agreement is of по avail, except iu certain cases. Thus, if in 
making the contract there was no consent, z.e., the shipowner 
and the other party " did not agree upon the same thing in the 
same sense" or if the agreement was brought about by fraud, un- 
due influeuce, coercion, or misrepresentation, then there is no 
valid agreement or contract which an Indian court will enforce 
even though the parties may state in clear, express and un- 
equivocal terms, that each party shall, in spite of any such in- 
validating element, perform such contract. No words can take 
the case out of the operation of the rule of law or exempt the 
party from liability for damages? 


Similarly, if the cogsideration or object of the agreement is 
opposed to public онду as declared by the Indian Legislature or 
the Indian Сош{ѕ, no words in a contract will estop a party from 
pleading, or the Courts,from deciding, that the contract cannot be 
enforced. It makes no diffefence, so far as I am aware, in India 
that it was the agent whe was guilty of the particular act which 
invalidates the contract, 


*$ ° е А 


Sherk 
Mahamad 
Ravuther 

v. 


в І 8. Ж. О0о. 


— 


Sankaran 
Nair J. 


= 


Sheik 
Mahamad 
Ravuther 

ү. 
B. I S. №, Co. 





Sankaran 


‘Nair J. 


\ 
V 


П і 
e 
530 THE MADRAS LAW JOURNA REPORTS. [VOL. XVIII. 


Let us then test the validity of this exemption clause by the 
Indian Contract Act : d > 


e 

S. 148° oi the Indian Contract Act, as pointed out by 
the Judicial Committee in Zhe Irrawaddy Flotilla Company v. 
Bugwandas,* undoubtedly includes bailment for carriage. ‘This 
is also the view of tht Calcutta High Court in Macktllecanmv. The 
Compagnie Des Messagertes Maritimes. De France,’ and of the 
Bombay High Court in Kuverje Tulsidas vi The Great Indian 
Peninsular Railway Company®. А shipowner is a bailee within 
the terms of that section. Under S. тт of the Act, *the 
defendants, therefore, are bound to take as much care of the goods 
as a man of ordinary prudence would under similar circumstances, 
It is only the incident of any contract not inconsistent with its 
provisions that remains unaffected by the Contract Act (see S. 1 
of the Contract Act). The incident of the contract before us, that 
the bailee is exempt from taking the care required by S.,151, 
appears to me to be clearly inconsistent with that section. 
S. 152 seems to make this clear. It declares that the bailee’s 
liability is limited as declared by S. 151, “іп the absence of 
any special contract", or in other words, he may by contract under- 
take a higher responsibility, for instauce, that of an insurer. "The 
Calcutta High Court and the Judicial Committee relied пров this 
sectibu to hold that these provisions do not limit the liability 
imposed by the common law rule tecognized in the Carriers Act, 
1865, which was the only point decided in that case. The provi- 
sion in S. 152 that abailee may undertake a higher responsi- 
bility, the absence of a similar provision that he may limit the 
liability imposed by section rsr, and the fact that in Chap. 
IX relating to Bailment whenever a rule of law is intended to 
operate only iu the absence of a contract to the contrary 
it is expressly so stated— see Ss. 163, 165, 170, 171 and 
174 —lave no doubt in my find that a bailee's liability 
caunot bereduced by contract below the limit presciibed by 
S. тг. In fact, throughout the Act, Whenever the Legis- 
lature intended that the provisions of the Арі should be enforced 
only in the absence of a contract between the parties they 
have said so. See Ss. 109, 113, 116, I2I, 93, 94, 95, 202 





T 


1. (1801) I. I, R- 18 O. 620 at p. 627, 3. (1880) I. L. R. 60, 227, 
8. (1878) I.L. B 3 B. 109 
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219, 221, 230, 2419253, 256, 261, 265. The obligation imposed 
by 5. I51 applies to bailees as well as to their servants .in the 
discharge of. their duty. The agent represents tht bailee under 
the Act. The Contract Act thus sweeps awav4ll the distinc- 
tions between the degrees of care required of the paileeg. In the 
Engligh law the amount of care required seems to depend upon 
the benefit accruing йо the bailee. Under the Contract Act the 
obligation arises toh the simple fact of accepting delivery or 
receiving property for a certain purpose and the care to be taken 
is the same in all cases. Thus, under S. 71, a person undertakes 
the same responsibility asa bailee from the mere fact of taking 
goods belonging to another into his custody. The relations be- 
tween parties may well be left to be regulated by contract when 
the degree of care required is dependent upon the benefit derived 
from the bailment, but when the same amount of care is required 
independent of any benefit to the bailee, then it may well be that 
the Legislature did not think it right to allow the bailee to re- 
ducehis liability. 

Assuming then that therule of English law that а common 
carrier can get rid of his liability by contract has been accepted 
in India, the contract itself must be obviously one which will be 
recognized in the Indian Courts, and, if Iam right inthe view 
above set forth, it necessarily follows that while a common сагпїе1 
may exenipt himself from theliability of an insurer by contract, 
he cannot exempt himself from the liability of an ordinary carrier 
imposed by S. 151 of the Indian Contract Act. 


Further, let us see whether there is any consideration for the 
exemption. The English common law is stated in these terms 
by Lord Blackburn:—‘ At the common law, a carrier who received 
goods as such was responsible for every injury occasioned to them 
by any means except the act of God or of the Queen’s enemies. He 
was also bound to receive goods tendered to him for carriage and 
was liable to an action df he refused to receive them without 
reasonable excuse and such an action might still be maintained.” 

For any agreement to relieve the common earrier from this 
responsibility under the common law for negligence, among 
other things there must be cénsideratign In this case what is 
the consideration? Not the undertaking to carry cargo. Because 
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freight to receive and carry it to its destination. Is it then the 
specia] rate at which this cargo was to be conveyed ? I agree 
that theercasomableness of the freight will qepend ypon various 
conditions ѕосВ аѕ weight, measurement or value. Itis unreason- 
able to expect a shipowner to carry goods worth a few rupees and 
jewels possibly worth lacs for the same remuneration ; thg negli- 
gence of his servants in the one case may cause him only a 
trifling loss whilein the other case it might] be his ruin. It is 
only right, therefore, that he should be entitled to demand higher 
rates for certain goods, subject to this condition, that they must 
not be prohibitive rates intended to coerce the owner to accept 
any conditions the shipowner might think it ft to impose. In 
such cases the shipowner may tell the owner, we will undertake 
the risk only if you pay the higher rate. Otherwise we undertake 
no risk. Similarly, according to some English cases, if the ship- 
owner is willing to catry cargo for below what would be a reason- 
able remuneration for carrying it at his risk on condition "thet 
he isto have no liability at alland the owner agrees to the reduced 
rates discharging him from the common law liability there may 
be an agreement with a good consideration—see Peek v. North 
Staffordshire Railway Company 1. I doubt, for the reasons 
already pointed out, whether this is permissible under the Indian 
Contract Act. Butin any event, it is for the shipowner to offer the 
alternative rates for the owner to make his election. It cannot 
be said in this case then that the plaintiffs elected to pay a lower 
rate оп condition that the defendants are not to be liable for 
their servants’ negligence. 

'The other conditions in the bill of lading also require notice. 
There is a clause that packages of more than a certain weight are 
onlv carried at advanced rates of freight and by special agreement. 
There is another clause which requires that for gold, precious 
stones, etc. over the value of Rs. 500, special shipping order or 
advice note must be granted after a declaration of their value. 
This appears reasonable. But I сап see (по consideration fora 
Stipulation that the Company will not be cespSasiple for negligence, 
even after receiving the higher freight fore the greater care re- 
quired on account of thenature of the gqods. The agreement 
therefore, so far as this stipulatidn is concerned, is without 
consideration. ` Е 
1. (1869) 10 H. L. 0. 4724 


A 
PART XXL] THE MADRAS LAW JOURNAL REPORTS. 533 


I have assumes throughout that it is open to the shipowner, ` Bhefk 
as.common carrier, to enter into a contract of exemptiqn from 
liability, if such contract is for consideration ang is поё opposed y. 
to the Indian Law df Bailment. I now xc consider the P. 1. ¥. №. Oo. 
other question whetfher the common law liability of a'^common кашкага 
carrier may be limited by contract in India., Nair J. 


In deciding whjther the English law to this extent has been 
followed in India, 1ў15 necessary to bear in mind that it makes no 
difference whether the exception relates to the negligence of the 
master or his servants; that the stipulation may be admittedly 
unreasonable; and that the liability of a shipowner in cases 
similar to the one before us is the same as that of an inland, 
common carrier. 


Whenever I refer to negligence, I mean negligence in not 
taking reasonable care or the care required by S. 151 of the Indian 
Comtract Act. 


How far this common law liability could be modified by 
Contract between the parties was stated by Mr. Srory in his book ' 
on Batlmenis, S. 549, published in 1832. “It was,” he says, 
* formerly a question of much doubt, how far common carriers on 
land could by contract limit their responsibility, upon the ground, 
that, exercising a public employment, they are bound to carry fora 
reasonable compensation, and have no right to change their com- 
mon law rights and duties, and it was said, that, like innkeepers, 
they are bound to receive and accommodate all persons, so far as 
they may, and cannot insist upon special and qualified terms. 
The right, however, of making such qualified acceptances by 
common carriers seems to have been asserted in early times. Lord 
Coke declared it in a note to Southcote’s Caset, and it was admit- 
ted in Morse v. Slue?. It is now settled and recognised beyond 
all reasonable doubt. Still, hawever, it is to be understood, that 
common carriers cannot, by any special agreement, exempt them- 
selves from all respoasibility, so as to evade altogether the salutary 
policy of the common law. They cannot, therefore, by a special 
notice, exempt*themsélves from all responsibility i in cases of gross 
negligence, or fraud ; br, by demanding an exorbitant price, com- 
pel the owner ofthe ggods to poet to Baden and oppressive 
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limitations of his rights. The carrier will also be equally liable 
in case of the fraud pr misconduct of his servants, as he will* be 
in case of his A. fraud or misconduct.” 


In the opinfou of Lord Blackburn “ the’ weight ot authority 
was in 1852 in favour of this view of the law.” 


Story defines “gross negligence" to be fhe want of suth care 
as a prudent man would take of his own ргофегіу (S. x1). Best J. 
iu Batson v. Donovan? , and Dallas C. J. in Duff v. Budd?, give a 
similar definition, or, in other words, the degree of care is similar 
to, if notthe same as, that required to be taken by a bailee by 
S. 151 of the Indian Contract Act. 


'The Carriers Act of 1830 enabled the inland common carriers 
to exempt themselves from liability by special agreement, and as 
there was no reason to treat carriers by sea differently from the 
carriers by land, the Judges held that they came within the reason 
of the statute and were therefore similarly entitled to enter ntô 
contracts of non-liability. Let us see how these questions have 
in the meantime been dealt with in India. 


The corresponding Indian Actis the Common Carriers Act 
of 1865 based mainly on the English Act of 1830. Before 1865, 
there was Act 18 of 1854 relating to Railway Companies, and it 
may ke noticed that the right of limiting their liability by private 
contract even when such contract was reasonable was not given 
to them as inthe case of English Railway Companies by the 
corresponding English Statute passed about the same time, and 
the companies were expressly made answerable for the gross negli- 
gence or misconduct of their servants, The earlier sections of Act 
III of 1865 extend to India the principles embodied in the English 
statute of 1830 relating to carriers 5. 6 of the Act, like S. 6 
of the Statute, declares that common carriers may limit their 
liability by contract with the important limitation that in the 
case of an agent of the owner of the goods he must be duly 
authorized in that behaif. This deviatioif fom the English law 
was made to prevent common carriers from securing the signature 
of the cooly to what may afterwards be pleaded” as а contract 
against the owner. Then we have the two important sections 
which I place below side by Side for contrast and comparison. 





ә 1 (1820) 4 B. and Ald. p. 30. 2. (1822) 3 Br. and Bing. p. 182. 
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S. 8 (Cap. 68) of XI Geo. IV S. 8 of Act IIT of 1865. к 

= & I Wilh. IV. | Notwithstanding anything Ravuther 
Provided also, ang be it fur- hereinbefore coptained, SR: ; nom бы 

ther enactéd, that fothing in common carrie¥ shall be liable ™ CR 
this Act shall be fleemed to to the owner for 1055 of or pasa 

al M 


protec& any Mail {ontractor, damage tq any property deliver- 
Stage Coach Propriefor, or other ed to such carrier to be carried, 


common Carrier fofHire from Where such loss or damage 
liability to answer for loss or Shall have arisen from the negli- 


injtry to any goods or articles gence or criminal act of the 
whatsoever arising from the (81116 Ог any Oris Agents: OF 
felonious acts of any Coach- servants. 

man, Guard, Book-keeper, Port- 

er, or other Servant in his or 

their employ, nor to protect 

any such Coachman, Guard, 

Book-keeper, or other Servant 

from liability for any loss or 

injury occasioned by his or 

their own personal neglect or 

misconduct. 


It is difficult for any one to read these two sections without 
coming to the conclusion that it is an emphatic repudiation by 
the Legislature of the doctrine of English law that a common 
c&arrier may exempt himself from liability for the negligence 8f his 
agents or servants. If we follow the process of reasoning adopted 
by the cinglish Judges and apply to the Steamship Companies the 
rules of law declared applicable to inland common carriers, there is 
no reason why this principle embodied іп Act III of 1865, S 8, 
should not be applied to them as a rule of justice and equity. 
It is impossible to hold that the law of common carriers 
in this respect is the same in India as in England. When the 
Madras Government suggested that the Railway Companies in 
India might be allowed the same liberty as in England to enter 
into reasonable contracts, it was the opinion of STORY quoted 
above and the Amera law that was expressly relied upon by 
Sir Henry Marne Yor not following the English jaw. The rule of 
English Commdn law adopted in India before 1865 was, as 
stated by the Chef Fustice and Mitter J. in Moothora Kant 
Shaw v. The Indian General Steam Navigation Co.* the rule 
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Shelk ' 


Mahamad 
Ravather 


v. 
В. 1. B. N. Cv. 





Bankaran 
Nair J. 


! . 
536 ° THE MADRAS LAW JOURNAL REPORTS. [VOL. XVIII. 


whica imposes upon the common carrier the liability of an insurer. 
There is nothing to show that the right of exemption by contract was 
ever recognised It was the attempt of the common carriers to do 
so that led to this legislation. Is there апу ұеаѕоп why in the 
absence of any legislation a different rule shoulfi be applied to carri- 
ers by sea in deviation of the course followed byfthe English Jydges ? 
If we adopt the conclusion of Brett J. in Liver] Alkali Co. v. Yohn- 
son`, and Nugent v. Smith?, that thelawrelatikg to the shipowners 
who carry goods for hire whether by inland navigation or abroad 
is based upon a custom whic% he traces to Roman law by which 
по insurer's liability attached to carriers by land, then we may 
possibly be justified in treating suchcarriers on a different footing. 
But this view has been strongly dissented from by Cockburn C. J. 
in the Court of Appeal in Nugent v. Smith? and isnot now accept- 
ed. On the other hand, it is now settled beyond doubt that the 
liability of a shipowner is the same as that of a common carrier, 


I am, therefore, of opinion that the English common law that 
has been accepted in India is the law as declared by STORY and 
Lord Blackburn which is based on grounds of public policy ap- 
plicable alike to England and India; that its further development 
as to exemption by contract due to the Carriers Act of 1830 for 
loss due to negligence has not been accepted in India but on the 
other hand has been declared inapplicable by Act III of 1865 to 
the cases falling within that Act, and following the reasoning of 
the Privy Council that though an Act may be inapplicable it ought 
to be followed as a rule of justice, equity and good conscience, in 
cases similar to those dealt with by the legislature in the absence 
of any circumstances to the contrary, the principles embodied in 
Act III of 1865 ought to be followed. І ат further of opinion 
that a rule of English common law ought not to be followed 
when it is opposed to the principles followed and acted upon by 
the Indian Legislature. : 


The next question is whether the contract exem pting a ship- 
owner from the consequences of the negligefice, of himself or his 
servants in not tabing reasonable care or the care referred to in 
S. 151 of the Indian Contract Act is opposed to public policy and 
is therefore void. See S. 23, Indian Contract Act. 


a: КЫЕК 
1. (1874) L. R. 9 Bx. 388, 3. (1875) 10. P. D. 19, 
° $ (1876) 10. P. D. 438. 
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I have already pointed out that I can see no consideration for т. 


this stipulations ` ft has been held to be unreasonable in the сазе Ravither 
of Railway Companies —Peek v. North Staffordshire Railay Com- v. 
fany!—and;in Carvpr’s book it is admitted that Ше contract need P PONES 
not be reasonable. Éf the obligation is imposed проп ¢.common TORO m 
carrier for the benef of the public, he cannot claim exemption E 
by virfe of an ungeasonable sti pulation. ° The reason why а 
common carrier is bfuud to receive goods tendered and the great 
responsibility of an ensurer is imposed upon him is that necessity 
compels the owners of goods to trust him. This liability is 
imposed upon him, in the words of Lord Mansfield, “to prevent 
litigation, collusion and the necessity of going into circumstances 
. impossible to be unravelled.” As Best C. J. puts itin Riley v. 
Horne?: “ When goods are delivered to a carrier, they are usually 
no longer under the eye of the owner. .. .If they should be lost or 
injured by the grossest negligence of the carrier or his servants, or 
stolen by them, the owner would be unable to prove either of 
these causes of loss; his witnesses mast be the carrier's servants, 
and they, knowing that they could not be contradicted, would 
excuse their masters and themselves.” For the above reasous it is 
essential that common carriers must, in India also, be sub ject to the 
English common law liability, and the Privy Council have now 
placed the matter beyond dispute. Where the obligation is 
imposed upon the common carrier for the benefit of the public he 
cannot get rid of that obligation by agreement if it is not reason- 
able. The Act III of 1865 has declared that the common carriers 
governed by that Act should not be allowed to claim exemption 
. for negligence by contract and so far as they are concerned any 
such provision would be illegal. If the English law applies, a 
shipowner may get the signature of a cooly who brings the goods, 
to any document which will be treated as binding on the .cargo- 
owner and this in express terms is prohibited by Act III of 1865. 


The reasons given above by Lord Holt, Lord Mansfeld and 
Abbot C. J. are, it appedrs to me, conclusive to show that it is 
against public polfcy to allow a claim for exemption as the one 
now pet forward. There is practically по freedom of choice, and 
persons when entrusting shipqwners with their property are obliged 
to accept any condition shat may be fuposed upon them by the 
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Shelk ` steamship companies, The cargo-owners have no' control over the 

ета servants and it is only right that the master ‘and not the cargo- 

s: owner “should suffer for the misuse of his роже by the servant as 

B. I. 8. N. Со. he has armed Wim with those powers. Th¢ law which requires 

SA Е care and.diligence on the part of a carrier will otherwise be illu- 
Sankaran Nair А А = : š 

бо, sory in the case of steamship companies asgeverything is left to 

the servants. There will be a tendency to fax supervisión. over 

the servants and to make their selection dependent more upon 

cheapness than on efficiency. I fully agree with the learned 

Chief Justice of Calcutta that if the defendants. are right the law 

renders it practically impossible in the great majority of cases to 

fix the carriers with any responsibility. Nothing is more easy 

* than for the carriers to call their servants as witnesses and to prove - 

primd facie that the goods were protected in the usual way. It 

would then be impossible for the plaintiff to bring negligence or 

criminality home to the carriers although the goods may not be 

forthcoming and no explanation given how the loss occurred? ° 


Iam quite alive to the fact that, if possible, we ought to 
follow the English law in this respect. 

There are only two reasons given by Phillimore J. 
“©The Duero” for deciding in favourof the legality of the 
contract. The first isthat a lower freight might have been 
paid pn account of this exemption. I have already discussed 
that question, and asa matter of fact it does not appear to 
be soin this case. ‘The second reason is that the cargo-owner 
might have got his goods insured. This reason is not applicable 
where there is no general system of insurance. Further, that an 
insurer may exempt himself from liablity as the cargo-owner could 
insure elsewnere appears to me, with allrespect to the learned 
Judge, not a satisfactory reason. 


It has also to be remembered that the English law attaches 
an importance to freedom of contract which is not recognized in 
India where people are accustomed to have their relations regulat- 
ed not by contract but by law toa greater “exfent than in England. 
Holding the view that such an agreement is’ unreasonable the 
English Judges construe the terms of every agreemént very strictly 
against the shipowner. The rule has npt been accepted їй America. 
The Indian law on Bailmen'Ns not the sange as the English iod on 


° . li 1. (1809) L R. 2 A. ЕЕ 898. 
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а material and relevant point. The Common Carriers Statute of ` Sheik 
1830 is different i in this respect from the Common Carriers Act of Mabamad 
1865. Inthe Lfverpool Bill of Ladirfe of 188 the Hamburg orca 
Bill of Lading of 1835, and London Conference M M of Affreight- B. T. 8. N. Со, 
ment 1893, exemptibu from loss arising’ from negligence in the Sankaran Naif* 
cases referred to thaein were allowed, but not in a case like the J.* 
one bfore us. So tho in the forms adopted*in the Mediterranean, 
Black Sea and Balt trades and in the New York trade respect- 
ively in 1885, in еаёһ case after long negotiations in which both 
merchants and shipowners are alleged to have taken partly. 

Such an exemption clause is, therefore, clearly against the 
interests of the mercantile community and not necessary in the 
interests of shipowners. 

I am of opinion, therefore, that it is against public policy to 
enforce this stipulation and that it must be left to the Legisla- 
ture, if necessary, to introduce a rule of law, held unreasonable in 
‘England and utterly unsuited to the conditions of this country. 

. I would, therefore, allow the appeal with costs throughout and 
that if the parties cannot agree as to damages the case should go 
back to the Court of first instance in order that damages may 
be assessed. 

The judgments of the Chief Fustice and Sankaran mur J. 
prevail. 

The Letters Patent Appeal was again posted ‘ To be spoken 
ѓо? before the Chief Justice and Sankaran Ма, J. * with re- 
ference to the question of damages, and the Court delivered the 
following 

JUDGMENT :—As the parties are unable to agree as to 
damages the case must go back to thelower appellate Court fo: 
a finding as to damages, the lower appellate Court to be at 
liberty, if it thinks fit, toremit the case to the Court of first 
instance for the purpose of assessing the damages. 

Fresh evidence way betakeu. 'The finding should be sub- 
mitted within three months from this date and seven days will be 
allowed for filing тыа. 


== 
4” ^ 
]. 28th July 1908, — . ° 
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* ` IN THE ШОН COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justite Boddam. . 


* 
Tha Crawi .. Appellant.* 
v. : 
Ramaswaimi Konan .. Accused. 
Public * Penal Code, &. 224— Escape from lawful oustod y. 


id A man legally arreste for an offence must subnut(to be tried. and фе with 
Mamansi according to law. If he gains Lis Lberty before he is deliv@ed by due couise of Jaw, he 
Konan commits the offence of “escape,” even when tbe escape i¥cfiected by the consent or 
the neglect of the person t^at kept the prisioner in custody. [%Әнгел Empres: v, Muppant 

Jollowed. | 
Appeal under S. 417 of the Code of Criminal Procedure 


against the judgment of acquittal passed on the accused in 
Calendar Case No. 815 of 1907 by the Stationary and Class Magis- , 
trate of Tiruvannamalai. 

The Public Prosecutor (E. B. Powell) for the Crown. 

Accused sof represented. 

The Court delivered the following "EM 

JUDGMENT :—We are unable to accept the view taken in 
the case quoted from Weir's Law of Offence, Vol. I, page 202, amd 
relied on by the Sub-Magistrate. Wetake it that the law is cor. 
rectly stated in the case of Queen Empress v. Muppan? in the fol- 


lowing terms:— 
** A man legally arrested for an offence must submit to be 


tried'and dealt with according tolaw. If he gains his liberty 
before he is delivered by due course of law, he commits the offence 
of ‘escape.’ It has been long established that even when the 
escape is effected by the consent or the neglect of the person that 
kept the prisoner in custody, the latter is no less guilty, as neither 
such illegal consent nor neglect absolves the prisoner from the 
duty of submitting to the judgment of the law (1 Russ. sth Edition 
р. 507; Roscoe, 11th Edition. p. 453; and Bishop's Criminal Law 
‘yth Edition, 5. 1104).” 

The fact that the peon who Най the custody of the accused 
went to sleep, did not, in any way, put ar, end to the custody, or 
affect the accused's duty to submit to the jadgment of the law. 


We must, thérefore, set aside the асса] and direot the 
Sub-Magistrate to restore the case to his file and to trpit afresh 


in accordance with law. ~ 
. 





© Cr. 5.158 of 1908. 1. (1895) L L.R.18 M.40l. тһ April 1908 
e s 7087 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ^" > 
*Present :—Mt, Justice Benson and Mr. Justice Miller. , 


In re Gangi Reddi Buchanna and others .. Bfisoners * 


Ito4 
(Аў еам.) 
Cr. Р. C, S. 9971 — Charge to Jury —Msdireotion — Omission to refer to the plea of Irre. 
accused. orto tha evidence beaping thereon. е Gang: Redd 


Omission by the Judge ® refer to the plea of albi of the accused and to the eri- Buchanna, 

dence bearing on the plea iM his charge to the Jury {a a misdirection, and the accused 
are entitled to be retried. р 

‘Appeal from the sentences of the Court of Session of the 
Kurnool Division in Case No. 49 of the Calendar for 1907. 

Dr. S. Swamtnathan for appellants. 

The Public Prosecutor (E. B. Powell) for the Crown. 

The Court delivered the following 

JUDGMENT :—In this case the appellants have been con- 
victi by a jury, but we must set aside the verdict as there bas 
been a serious misdirection in the Judge’s charge to the jury. 


The plea of all the accused was an alst, and each of the 
accused, except the first, called wil nesses to prove the alr. Nine 
witnesses for the defeuce were examined, but the Sessions Judge 
in his charge to the jury has not referred to them at all; nor has 
he even stated what the plea of the accused was. It is impossible 
to say that this is not a misdirection which prejudiced the 
accused. i 

We set aside the convictiou and direct that the accused be 
re-tried in accordance with law. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mr. Justice Wallis. 








Musthan Rowthar we Petitionert 
v. : (Defendant). 
Natharsa Rowthar T Respondent 
(Plaintiff. 
e 

C. P. С, 8. 156 — Condillonal order of adjoursment — Decreo on failure to pay costs, 

bad. и Musthan 
* 

TheeCourt has nd jurisdidtion to pass an order of adjournment conditionnion pay- Bowthar 
ment of costa go as to enable 14 to pasa a decree iu favor of the party othe: than the аана 
ene applying for adjournment in defatlt of payment of those costs. . Rowthar. 

—__,.— ee 
æ C. A. No. 72 of 1908. 22nd April 1908, 
t Or. В. P. No. 507 of 1908. 18th November 190, °° 
* 1 d e 
. . 


Musth an 
Rowthür 


v. 
Nathaisa 
Rowthar. 


Mahomed 


Khan Baha- 


dur 
v. 
Mahomed 
Munawar 
Sahib. 


1 
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Petition under S. 25 of Act JX of 1887 pray ing the High 
Court £o. revise the decree of the Court of the District Munsif- of 
Trichinopoly ig S. C. S.No. 604 of 1906. 

К. Ramachkndra Atyar for petitioner. t. 

Thé “Advocate General (P. S. Stvasawmy Atyar) for respon- 
dent. 

The Court delivered the following 

JUDGMENT :—The District Munsif adjourned the case un- 
der S. 156 of the Civil Procedure Code, and ufider the same section 
ordered the defendant to pay the costs of the adjournment. 
The fact that the defendant did not pay the costs did not entitle 
the District Munsif to give judgment for the plaintiff without 
hearing the evidence. The order of the adjournment passed by 
him was not conditional, and he has no jurisdiction under S. 156 
to pass an order conditional upon payment of costs such as is 
provided in S. 373 of the Civil Procedure Code. I set aside 
the decree, and direct the District Munsif to restore the cas@ tô 
his file and dispose of it according to law. Costs will abide. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis and Mr. Justice Munro. 


Mahomed Mahomed Khan Bahadur .. Appellant* 

V. ( Counter-Petstroner, 
° Judgment-debtor No.1). * 
Mabomed Munawar Sahib ix Respondent 


(Petttioner, Transferee- 
aecree- holder.) 
C. P. C, S. 258—Adgustment, in part, of deorce—Vahidity, when not certified. 
Where, after decree, an agreement 18 made dischargung sume of the defendants, the 
agreement 18 clearly in adjustment, in part, of tho decree w'thin the meaning of б. 25%, 
C. P. C., and could not be set up im bar ої execution unless certified. 
Appeal from the order of the City Civil Court, Madras, 
іп E. P. No. 373 of 1407 and C М. P. No. ro49 of 1907, 
connected with Suit No. 22207 of 1808 on the file of the 
Presidency Court of Small Causes, Madras. 
E - е 
С. Krishnasamy Atyar for appellant. 9 
К. C. Destkachariar for respondent. ° 
> P : ` » 
'The Court delivered the following • 
+ е . 
JUDGMEN T.—In this case the 1st defendant, іп" answer to 
an application by the ИӘ nsferee. dearee-holder for execution 
~A. A. О. No. 280 of 1907. bth May 1908. 
e 
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against him, sets ap an agreement entered into between himself, Mahomed 
Khan Baha- 


the original decreg-holder and the transferge decree-hglder, by dur 

virtue of which the claims of the original" decree-hgider were satis- v. 
Mahomed 

fied and the'decree as transferred to the transfesee for execution Munawar 

against the 2nd defdhdaut ouly who was no party to the agree- ваш ~ 

ment. , The Judge @ the City Civil Court,held that this agree- ; 

ment wasan adjustment of the decree within the meaning of 

S. 258, Civil Proceflure Code, and that, as it had not been 

Certified, it could not be set up in bar of execution. 


* We agree with this decision. Under the section, if a decree is 
adjusted in whole or in part, the adjustment must be certified, and, 
unless certified, cannot be recognized. Where there is a money 
decree against two defendants, an agreement discharging one of 
them is, in our opinion, an adjustment, in part, of the decree, and 
so requires to be certified. In Zaldas v. Kishardas і the agree- 
ment set up was come to before decree, and all that was decided 
was that the existence and validity of such an agreement should 
be decided in execution under S. 244, Civil Procedure Code. 
In Krishnamachariar у. Rukmant Ammal? also the agreement 
referred to was entered into before decree. We are not called 
upon to consider the effect of such agreements before decree in 
this case, but when, after decree, an agreement is made discharg- 
i@g some of the defendants, we think such an agreement is 
clearly an adjustment, in part, of the decree. The appeal is dis- 
missed with costs. The order staying sale in C. M. P. No. 719 
of 1908 is discharged. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present .—Mr. Justice Munro and Mr. Justice Abdur Rahim. 
Valia Konikkal Edathil Cheria Panji 
Achan zx Petitioner* 
7. . (Plaintif). 
Marutha Veera Kavundan and others .. Respondents 
st (Defendants 1 & 3). 
C- P. C, S. 108 —Sfope os parte’ deci ee—Setting aside on an application of 
one uf sageral defendants on Mufficient cause being shinon, effect o. Pant Achan 


Рег Abdus Rahim J Slee ne aside an ez parte decree оп the application of one ТОРА 
of several defendanta, the Court has*no Jurisdiggon to set aside the decree against Kavundan. 





— 8 
* C. R. P. No. 186 of 1907, 26th August 1908 
1. (1895) f. L. R. 22 B. 448 2. (1904)15 M. Lu. 370, 
е ° . 


Рапј: Achan 
+. 
Marttna 
| Veera Kavun- 
dan. 
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defendanta other than those who have shown xuflicient саца except insofar вз the 
е 


decree ів опе and indivisible. 
СИ, . 
Per lunra d. y—The object of 5. 108, О. P. C., 18 that a successful applicant 


should be put in exaptly the same position as if no decree Jad been passed in the euit, 
and the деррее must, therefore, be set aside only so far as itis necessary to achieve this 
object, and no further. 

The decree in the case was against three defendants onally and the Devaswom 
property. The third defendant applied to set aside the ва атте decree passed against 
him. 

Held per Curiam :—That the Coart had no jurisdiction to set aside the pereonal 
decree against defendants 1 and 2 and that the decree should have been set aside only 
in во fnr ав 1& affected the third defendant and the Devaswom property, it being com- 
petent to the third defendant to attack the decree in во far as 16 made the Devaswom 


property liable. Е 
Petition under 5. 622 of the Civil Procedure Code praying 


the High Court to revise the order of the District Munsif’s Court 
of Palghat in C. M. P. No. 699 of 1906 in 5. C. S. No. 361 of 


1906. 
V. Ryru Nambiar for petitioner. e o 
B. Sttarama Rao for C. V. Anantakrishna Atyar for res- 
pondents. . 


V. Ryru Nambiar :—The decree is to be set а side only so far 
as it is against the party applying. The words of the section seem 
to be clear. Gopala v..Subbier? is not against this view. See 
also Jadubansa v. Mohunt Hari Cheru?. " 


B. Sttarama Rao:—Where the decree is indivisible, the 
whole decree is to be set aside; logical necessity requires it, 2. £., 
so far as the Devaswom property is concerned. It does not mat- 
ter whether you regard a decree prima facte indivisible (as in 
Mahmud Hamidulla v. Tohurentssa® ; Bhura Mal v. Hurktshen*) 
or prima facie divisible (as in Hurkishen v. M oti Chund" ; 
Gopala v. Subbier? ; 3adubansa v. Mohunt Hari Cheru?.) 


A. joint decree against А, В and C is not the same as a 
decree against A+a decree against В+а decree against C. Whe- 
ther a decree is really joint depends upon several considerations— 
upon the claim, whether joint or several ;"upen the defences ; upon 
the legal relationship between the parties ; and. finally upon the 
decree itself. Where it is really joint and “indivisible, tha whole 
decree is to be set aside. A claims joint possessiomagainst B 





ee ee ake ONG М ee eee Se 
1. (1903) I. I. R. 26 М. 604, Ф 2. (4907) 60. L J 226. 
3, *(1897) I L R. 25 О, 156. 4, (1902) I. L. B. 24 A. 888 (F.B.) 
• 5. (1867) 8 W. R. О, R. 960. 
. : Я 
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and C; both ex paste, a decree is given against them both. C Panji Achan 


alone applies to have the decree set aside. You cannot help set- 
ting aside the whole decree. This is another casg where logical 
necessity reqüires setfing aside the whole decrem ‘Then again, 
public policy requirfs that, where the decree proceed$ upon a 
common ground, the{whole decree is to be set,aside to avoid incon- 
gruity of decisio See S. 544, C. P. C. and Annamali v, 
Pitchu*; Gopala Subbter?; Bhura Маі v. Harktshen ? ; 
Dookhee v. Rajeshwdrt*; Brojanath v. Anundmoyee.* See Manek 
Кош Pedru v. Sitaram Atmaram Kagh is а сазе where there 
was a defence by one of the defendants. It is necessary to see 
what the defence was before we can say whether the ground is 
common or not. 


The Court delivered the following 


JUDGMENT :—Munro J :—The petitioner brought a suit to 
zxecower from three persons personally and as managers of a Devas- 
thanam Rs. 27-6-0, being revenue paid by him for the defen- 
d&nts. The defendants did not appear, and the petitioner obtain- 
ed an ex parte decree ordering that the defendants “ personally 
and from the Devaswom property do pay to the plaintiff the sum 
of Rs. 27-6-0? with interest and costs. On application by the 
3jd defendant under S. 108, Civil Procedure Code, the District 
Munsif setaside the whole decree as against all the defendants. 
The petitioner contends that the District Munsif acted illegally. 


S. 108, Civil Procedure Code, does not lay down that if 
an application by one of several defendants is granted, the whole 
decree must be set aside in favour of all the defendants— 
Gopala у. Subbter.? The extent to which the decree must 
be set aside will depend upon the circumstances of each parti- 
cular case. On what principle then is the Court to act in 
deciding how far any рагіісијаг decree is to be set aside? 
'There can, I think, be no doubt that the object of the section is 
that a more successi] applicant should be put in exactly the 
same position as if по decree had been passed in the suit, and the 
decree, therefore, musé beset aside so far as is netessary to achieve 
this objec& and no further. In the present case the 3rd defendant 





1. (1904) I. І, R. 28 M. 192 #2, (1903) I. І. lt. 26 М. 604, 
8. (1902) I. L. R. 24 A. 888 (Е. B.) 4 (1871) 15 W. R 871. 


Б. (1867) 7 W. R. 397. , 6. (1898) I. L. R. 18 B, 143. z 


Ye 
Marutha 
Veera 
Kavundan. 
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Paty, Achau was entitled to plead in the suit that neithes -himself personally 


Маша 
Veera 


IKavaudan, 


Мишо J. 


-nor the,Devaswom Property was liable for the, petitioner’s claim. 
Therefore, en he principle above enuuciated, "he was entitled to 
have the ex farte decree set aside so far, fand so fà» only, as it 
ordered: *payment by himself personally апі ош the Devaswom 
property. With the personal decree agaifst the rst and 2nd 
defendants, there was no need to. interfere.] The personal decree 
against the rst and 2nd defendants is, therefore, restored, and the 
District Munsif's order is modified accordidgly. There will be 
10 order as to costs. 


Abdur Rahim J :—The petitioner sued to recover from three 
defendants, personally and as managers of a Devaswom property, 
Rs. 27-6-0, being the amount of revenue paid by the plaintiff 
for the defendants with interest, and, the defendants not appear- 
ing, а decree was passed ex parte in the terms of the prayer in 
the plaint. Subsequently, the 3rd defendant made a successful ap- 
plication under S. 108, Civil Procedure Code, and the Di$triet 
Munsif thereupon set aside the entire decree as against all the 
defendants. The petitioner contends that he was not authorised 
to do soatleast as against the rst and the 2nd defendants, and 
that is the objection pressed before us. 


As I read S. 108, Civil Procedure Code, it prima facie means 
that,the decree, so far asit gives any relief to.the plaintiff agaimst 
the defendant whois able to establish that he was prevented 
from sufficient cause from appearing at the time of hearing, is to 
be set aside, and not against those defendants in the suit who 
have no good cause to make for non-appearance or have not 
chosen to take any action. But it may happen that the decree, 
from its nature, must, if set aside, necessarily exempt all the de- 
fendants from liability as is the case here with respect to so much 
of the decree as directs the amount iu questiou to be paid out of 
the Devaswom property. In such cases the scope of S. 108, 
Civil Procedure Code, as I understand it,is no doubt enlarged, 
but thatis because it cannot be helped: hut if опе were to go 
further and to hold that in all cases where there is one cause of 
action against #1 the defendants, or whexe there is а cgmmon 
defence, the Court acting under this section has the power to set 
aside the decree so far as iqgffects tfe defendants other than the 
applicant, it would, in my opinion, be putting too great a strain on 
the langyage of the Legislature. I may referto S. 544, Civil 
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Procedure Code, where in the case of an appeal the Legislature Panj Achan 
found it necessary to expressly empower ones of several &lajntiffs мала 
or defendants in a suitin which the decree proceddson'a ground Veera 
common te'all thef plaintiffs or all the defenflants to appeal асы 
against the whole decree and to authorize the Court to reverse Abdur Bahin И 
the whole decree, if, it thinks fit, as furnishing a strong though 
indirect corroboratio of the view I have suggested. 'T'he decisions 
of the different High Courts on the point are not in accordance 
with one another. “The view I have mentioned isin agreement 
with that of the Bombay High Court in Manek Kom Pedru 
v. Sitaram Atmaram Kagh? and of W. S. Seton-Karr and 
Dwarka Nath Mitter JJ. iu Hurs Krishna Doss v. Motee Chand 
Babu.* The language ofS. IIg of Act VIII of 1859 which the * 
learned Judges in the last case had to construe was substantially 
the same as that of S. 108 of the present Code. More recently, 
however, in Mahammad Hamidulla у. Tohurennisa Вз? the 
Judgment of Maclean C. J. would, at first sight, seem to imply that 
in all cases under S. 108 a decree must necessarily be set aside as 
against all the defendan ts, but Banerji J. seemed inclined to 
limit this to cases in which the decree is one and indivisible, or is 
based upon a ground applicable to the case of all the defendants, 
In Monomohint Chowdhurant у. Nara Naratn Roy Chowdhri,+ 
however, Maclean С. J. points out that he did not intend фо lay 
down in Mahomed Hamidulla v. Tohurenntssa Bibis any proposi- 
tion wider than that enunciated by Banerji J. ln Bhura Mal v. 
Har Kishen Das® the majority of the Full Bench (Stanley С. J. 
and Бит J.) adopted the view of the Calcutta High Court, 
but Arkman J., while agreeing with the judgment of the Court in 
that particular case, gives strong reasons for the more limited 
construction of the section. In this High Court, in Gopala 
у. Subótzr* the learned judges held that where the claim of 
the plaintiff, as in the case with which they had to deal, did not 
rest on a basis common to all defendants, the Court cannot, on 
application by one of them, set aside the decree as against the 
other defendants aş well, but they expressed a doubt as to whether 
the result might not be different if the decree* was based on a 
common ground. m 





—e— 








L (1898) [. L. R. 18 D. 42, 9. (1867) 8 W. В. C. R. 260. 
3. (1897) I. L. R. 25 С. 166. i. (1899) 4 О. W. М. 456.. b 
5. (1902) I. L. В. 24 A. 888, 6. (1908) LL. R. 26 M, 604.4 
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Panf Achan Holding, asI do for the reasons which I have briefly set 
Maratha forth, that the decree, as against the defendants other thau the one 
' Vera ^ who has showg sufficiet cause within the meaning of S. 108, 
Kavondan. Cis] Procedure Code, cannot be set aside dxcept so „far as it is 
deny Rahim one and*indivisible I am of opinion that ‘the Munsif had no 
: power to set aside the decree obtained againstthe defendants т 
and 2, tespectively, but that he was right in setting dside so 
much of the decree as made the Devaswom liable for the money. 
I, therefore, agree that the order of the Muns}f should be modi- 

fied as indicated. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. Present :—Mr. Justice Wallis and Mr. Justice Munro. 
R. M. P.L. Palaniappa Chettiar and 
another . .. Appellants* 
(Plaintiffs : 
v. Deeree-holders).e e 


Raja Visvanatha Vijaya Kumara Bangaru 


Tirumalai Savari Naidoo & another.. Respondents • 
(Defendants 2 & 3; 
Fudgment-debtors). 
Palaniappa C. P. C, 5з 230, 257-A—Order sanctioning а oom promise not а new deor ee or order 
Chettiar  @u'eotvag payment of money—C. Р. C, S 13— Res judicata’ on question of law—Erro- 
Ve neous decision on a point of law. 
Sayarı Naidoo. Aĥ order sanctioning a compromise under 8. 257-А, C. P. C, 18 neither а nfw 
decree nor an order for the payment of money within tho meaning of 5. 230, О.Р С. 
A decision come to оп а mistake of law cannot operate as res judicata in subse- 
quent proceedings not affecting the operation of the prier order. 
[ Mangalathammal v. Narayanaiwam Aiyarl; Адатта v. Naraina Bhatta? fol- 
lowed.] 


Appeal from the order of the Subordinate Judge’s Court, 
Madura (East), passed in E. P. No. 127 of 1906 in O. S. No. 16 


of 1892. - 

Р. R. Sundara Atyar aud К. Srintvasa Atyangar for 
appellants. i 

C. S Govindaraju Мийайа" and S. Venkatachartar for 
respondents. Ld 


'The Court delivered the following " 
JUDGMENT :—The application is hgrred under S. 230 un- 
less the order sanctioning the agreement under S, 257-4 can be 





—— —e 
* А. А. О. No. 97 of 1908. 7 22nd April 1908. 
} (1907) LL В. 30 M. 461. 2. , (1907) 1. L. B. 30 M. 804. 
e . ә 
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said to bea new decree or an order subsequent to decree directing 
the payment oft money within the meaning pf S. 230 (5) In our 
opinion, the order: sanctioning the compromise cannot be Said to 
be either e'new decreeor an order for the payment of money 
within this section—see Venkatagiri Iyer v. Sadagof&chariar.? 
It is then contended that it is res. judicata between these parties, 
that Ше order amouńts to a decree, because, on an objection taken 
under 9. 311 to the confirmation of a sale in execution of the 
decree, it was held that the orderoperated as a decree and render- 
ed gotice under S. 245 unnecessary. This ruling, in our opinion, 
proceeded on a mistake of law, and such a mistake cannot operate 
as res fudicaía in a subsequent proceeding which іп no way 
* üffects the operation of the previous order confirming the sale— ° 

Mangalathammal v. Narayanaswamt Aiyar? and Айатта vw. 
Narayana Bhatta.* 

„Ме agree with the lower Court and dismiss this appeal with 
costs. 


IN THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL. 


[ON APPHAL FROM THE HIGH COURT AT CALCUTTA, | 
e Present :—Lord Robertson, Lord Atkinson, Lord Colling, Sir 
Andrew Scoble and Sir Arthur Wilson. 


Mahomed Ali Haidar Khan and another, 
heirs and legal representatives of 


Mahomed Ali Amjad Khan .. Appellants* 
(Plaintiffs). 
0. 
The Secretary of State for India in 

Council and others .. Respondents 

Р (Defendants). 

Assam Heg. III of 1891—Onxs—Legislation to extinguish proprietary rights in Mahomed Ali 
land—Priry Council practige—eQuestion of fact—Conexrrent findings—Consider vg 


of law in the process of peasdhing—Possession for lesa than 60 years as proof of title. Secretary of 
Where Governmgnt claings to apply to certain lands a Regu®ation having the effeot Btate, 
of confisenting proprietary rights, and giving compensation in exchange, it lies upon 
__а 





* Jone 18 add 19 and July 31, 1908. 


1. (1900) 14 M. L. J. 369. ° 2. (1907) 1. L. R. 30 461: 
J 
3. (1907) L L. R 30 M. 504, . e 


2 се e. 
e. e. 
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Матеа “Ali the Government to show that the facts of the саве аге auch, oe t to bring it within the 


v. 
Secretary of 
State. 


operation of the Regulation. 

Thé rekordships also héld teat they were entitled to go*into a question of "fact 
even thougfi thofe Be concurrent findings on 16, 1f at every point in the process of the 
reasoning on the question, considerations of Jaw have to be regarded. `. 

In this*case, though the evidence as to possession and enjoyment was insafficient 
to establish a title by adverse possession for sixty years, their Lordships relied upon it 
as proof of title, and, on thé strength of that evidence, reversed the judgmemtts of the 
Courts below. 


Appeal trom a judgment and decree of : the High Court of 
at Calcutta affirming a judgment and decree of the Court of the 
Subordinate Judge of Sylhet. . 


'The principal questions raisedon the appeal were the nature 
and extent of the appellants’ rights over the land in suit and the 
application thereto of Regulation III of 1891. 


On May 16, 1891, the Sylhet Jhum Regulation (Regulation 
III of 1891) was passed. Material parts of the Regulation are set 
out in their Lordships’ judgment. Inthe exercise of the powér 
vested in him by the Regulation, the Commissioner of Assam, on 
July 25, 1891, notified in the Assam Gazette that the Regulation 
would be put into force in certain areas from the rst October 
following. Among the tracts of land to which the notification 
related, was the area, which was the subject of the present litiga- 
tion, and was known as Mouzah Puber Pahar, situated on the 
eastern border of Perugunnah Langla in the Sylhet District. 


On April 13, 1897, Mahomed Ali Amjad Khan instituted the 
suit in the Court of the Subordinate Judge of Sylhet. The de- 
fendants were the Secretary of State for India in Council, and 
nineteen persons who, jointly with the plaintiff, held fractional 
shares in the villages described in Sch. V annexed to the plaint. 
The plaintiff alleged that he was the sole owner of certain 
villages described in Sch. IV attached to the plaint, and part 
owner of certain villages described in Sch. V; that the land des- 
cribed in Sch. II appertained to the taluqs mentioned in Sch. IV 


and, the land described in Sch. III to thedalugs mentioned ‘in 


Sch. V of the plaint ; and that he was still’ ine possession of the 
lands. The entire tract in dispute was deScribed'in Sch. Isto the 
plaint. The plaintiff claimed to be the sole owner ofthe land of 
Sch. П, and to be part owner of the land of Sch. III on the 


e gromnds that the lands in dspute (known as the lands of Puber 
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Pahar or Eastern Hill) were partaud parce! of the permanently flahonted Ali 
settled lands déscribed in Schs. IV and V attached to Д5 plaint, Beas i 
not lands‘in which he and his co-sharefs had mgre]y the’ Jhum State. 
rights, and that by adverse possession for over фо years he had 
acquired a title against the Government. The plaint adso stated „ 
that nnder the permanent settlement, the settlement holders of 
„those states were given absolute proprietary right tothe land 
desciibed in Sch. I; and that the highest Revenue authorities 
had decided that those lands appertained to the permanently 
settled estates. The plaint further alleged that the Reg. ПІ of 
1891 was séra vires, and that in any event it had no operation on 
the rights of the plaintiff, and prayed for, among other things, 
the following declarations :— . 
(а) That on a declaration that the land of Sch. I does not 
come with the purview of the Sylhet Jhum Regulation, a decree 
шау be awarded confirming the plaintiffs! absolute proprietary 
‘tight and the right created by possession over бо years in respect 
gf the whole of the land of Sch. II and of 19: 7 gundahsshare 
of the land of Sch. III. 


(6) That a decree may be awarded declaring that notifi- 
cation No. 2788 issued by the Chief Commissioner of Assam and 
Qublished in the Assam Gazette of the 25th July 1891 had not 
affected and could not affect the plaintiffs right and possession 
in respect of the disputed lands under the permanent settlement 
and by virtue of possession for over бо years. 


In his written statement, dated September тт, 1897, the 


Secretary of State for India in Council denied that the lands in P ed 


suit were included in the taluqs or estates named by the plaintiff 
and that the plaintiff had acquired any title to the land by 4 
adverse possession. With reference to the other allegations made 
in the plaint, it was stated, in answer, thatall that the highest 
Revenue authority admitted was that the plaintiff had jhu 
rights attached to tle dands in dispute, but it was contend 
that, even if it «were admitted that the plaintiff and his 
sharess really had such Jhum rights, they had Been extingui 
by Reg. HIof 1891. e> А 

The Subordinate Judge framed eight issues, of whicj the 


three following até matetial :—— ~ соё с 










Маһёшей Ali 


у. 
Secretary of 
State. 
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sth;—Whether the lands specifed in,Sch. II and III 
appertain to the tgluqs mentioned in Sch. IV and V of the 
plaint respectiyely ? : , | 

6th :—Whether the land in dispute does not lié «within the 
limits of the permanently settled estate? And therefore whether it 
comes within the operation of the Jhum Regulations ? 


7th :—Whether the plaintiff has acquired any title to the 
disputed land by adverse possession ? And whether the plaintiff 
is in possession of the same or not? And whether the plaintiff has 
the alleged share in the land specified in Sch. II of “ће 
plaint or not? 

The documentary evidence relied upon by the plaintiff 


may be summarised as follows :— 


The records of the decennial settlement afterwards made 
permanent were not forthcoming, but the Mauzawari papers for 
the year 1208 B. S. (1801-1802 A. D.) showed that the incbmé 
derived from Puber Pahar was included inthe collections of the 
villages described in Sch. IV and V of the plaiut, and the 
Mauzawari papers for the years 1209 B. S. (1802-1803 A. D.) 
and 1236 B. S. (1829-1833 A. D,) contained the following 
remarks :— | 

© This quantity is estimated by sight only, but it may be 
less or more on inquiry being made in the Pergunnah. The 
dastur of Jhum cultivation is this :—Jhum is not cultivated in 
one place every year. When land is found anywhere within 
these boundaries Jhum cultivation is made thereon, and after 
measurement and assessment the mirasdars take the rest by 
apportionment according to their respective shares in the Jhum 
revenue at the time of the hastbud measurement. This hill 
is jummai . ” 

The latter statements referred to Mouzah Puber Pahar, and 
urported to be statements ‘of Mahals ,chuckla Sylhet, except 
the abadi and jungle lands of taluqs, belengjng to 1nirasdars 
rding to the kastbud prepared by Mr. Jehn Willes.” 


here was documentary evidence,to shéw that from 1837 the 
iff’s predecessors in title. received Kabuliyats from persons 
g on Jhum cultivation’ ou the lands 1n question. | 
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About the yeaz 1840 the Government granted a leaseof certain Mahomtd Ali 
lands, not settled at the time of the permaneut Wb ck to MM of 
Ghun Singh Hazari and Gobind Singh Hazag.. e lands вае, 
leased were in the neighbouring pergunnah Patharia. ‘The 
lessees made an attempt to realise rents from tenants cultivating . 
in Puber Pahar. Gour Ali Khan, the predecessor in title of 
the plaintiff, made objections, which were, on December I4, 1842, 
decided in his favour by the Munsif of Hingajia, who held that 
“it was satisfactory proved that the Jhum lands, on account of 
the disputed rents as stated by the plaintiffs, belong to the 
jammai talugs possessed by the mirasdars of Langla Pergunnah ” 

That £nding was affirmed on appealby the District Judge of 
Sylhet by judgment dated May 20, 1843. | ° 


After inquiry an order was made on September 18, 1848, 
excluding Mouzah Puber Pahar as lands permanently settled from 
the area of land claimed by the Government, as land in regard to 
which a settlement was still to be made. 


• ‘Later on further measurements were made of the Government 
lands, and in the maps prepared a large area of Puber Pahar was 
included. On objection the Revenue Commissioner of Dacca 
ordered the exclusion from the map of the area claimed as part of 
the estate of the plaintiff. 

e. 


On September 14, 1855, the Board of Revenue again affirmed 
the title of the plaintiff, and directed a refund of all moneys 
wrongly collected by the Government. 

In the year 1860, some portion of Puber Pahar was again 
included in maps prepared of Government lands, and was released 
by an order dated February 28, 1861. 

Since then the plaintiff remained in undisputed and undis- 
turbed possession of Puber Pahar. 


On April 15, 1899, the Subordinate Judge delivered his judg- 
ment. Hedecided that the plaintiff failed to show that the dis- 
puted land was inclf&déd in the permanently settled estates, an 
it necessarily follbwed that it did not appertain to the taluqs,dir 
estates, mentioned in Schs. IV and V of the plaint ; and that fhe 
land in дієриќе was béyond ће limitsof the permanently зе еа 
estates, and therefore that land came within the operatio 
Кер. ШІ of 1891. On the question of possession he was of e 









‚554 * THE MADRAS LAW JOURNAL REPORTS. [VOL. XVIII. 


Маһоше1 АН that the leases and accounts filed by the plajntiff were genuine. 


v, 
Secretary of 
, Btate, 











The eaniest lease was dated December 28, 1837, ‘and he consider- 
ed that’ possesgion for 60 years was, therefore,” not proved. He 
was also of opigion that the nature of the acts of possession indi- 
cated a‘¢asual interest and not an absolute interest in the land 
which could by prescription mature into ownership. In conse- 
'quence of those findings he made a decree dimissing the plhinti в 
suit with costs. 


The plaintiff Mahomed Ali Amjad Kha died pendente lite 
anc on his death his heirs and legal representatives Mahomed Ali 
Hailar Khan and Mahomed Ali Asgar Khan, minors, through 
their next friend L. W. LYDIARD, Manager under the Court of 
Wards, were brought on record. 


Against the decree of the Subordinate Judge the appellants 
appealed to the High Court of Judicature at Fort William in 
Bengal, which Court delivered its judgment on March 29, 4904, 
and agreed with the Subordinate Judge that the appellants failed 
to prove that the lands in suit lay within the boundaries of his 
permanently settled talugs. The Court, therefore, decided that 
the appellants did not prove that a permanent settlement of the 
lands in dispute had been made with their predecessors in title, 
and that the rights exercised by them over those lands were not 
exerdised in such a manner as to confer a title by adverse possés- 
sion. Та Һе result a decree was made dismissing the appeal 
with costs. 


Against the decree of the High Court the appellants appealed 
to His Majesty in Council. Of the respondents only the Secre- 
tary of State for India in Council appeared. 


Sir Robert Finlay K. C., and De Gruyther, K.C., for 
the appellants, referred to the Assam Code (Ed. 1897) the Sylhet 
Jhum Regulation, 1891 (Reg. Ш); Reg. I of 1793, 8. то; Reg. 
VIII of 1793, Ss. 23—25; The Fifth Report fiom the Select 
ommittee on the affairs or the East India Company, Vol. I, 
ngal Presidency, (Madras Edition, 1883), рр. 14, 18, 21, 22, 23 

(Фр of), 130, 139, 146 (recommendation), 147, *150, 568*(third 
reM@lution), 569, 571 (fifth resolution), 580, 585, 592} боо, 611, 
6134616, 626 and 630; Thes Assam Land Revenue Manual, by 
«E. $. -Garr, Calcutta Edition, 1896), pp. CXXV (refers to the 


* ° 
PART XXIL] THE MADRAS LAW JOURNAL REPORTS. 595 


permanent settlement in Sylhet), C XXVIII (refers to the settle- Mahomed ali 
ment of the Sylhet District carried out by Me Witt), QXXIX, ы, of 
CXXXII, CXXXIV, 132 and 137; and Directions *foreRevenue State. 
Officers in the North-Western Provinces of the Bengal Presidency 

(Calcutta Edition, 1850). The officers of Government, who made : 
settlements, were allowed to take into account only assets arising | 
out of the estate. They could not lawfully take into account any 
asset that did not arise out of the estate. The evidence clearly 
shows that profits df the lands in suit were taken into account in 
settling the appellants’ talugs. It must be presumed that in this 
case the officers of Government duly followed the course laid 
down by law and included the profits of the lands in suit in esti- 
mating the assets of the appellants’ talugs because the land ° 
formed part of the appellants’ estate. The land in suit 15, there- 
fore, beyond the scope of Reg. III of 189r. Itis for the Govern- 
ment to show that the lands in suit are ‘ beyond the limits! of the 
appellants’ estate, and unless the Government succeeds in show- 
ing [hat the lands are so situated, the appellants are entitled to 
succeed. Whether the lands in dispute are within ог“ beyond’ 
the limits of the appellants’ estates is. not merely a question of 
fact. In the consideration of that question, as already shown, 
considerations of law are involved. 


The Mauzawari papers for 1802-1803 and 1829-1830 Show 
that the lands in dispute were included in the appellants’ estates 
as mirasdar, 7.є. proprietor, and was assessed to revenue as such. 
From the date of the settlement the appellants and their prede- 
cessors in title have held continuous possession of the lands, 
received rents realised therefrom and paid revenue originally 
assessed thereon. The word Jhum means a hill or forest village. 
The cultivation in such a village would naturally be shifting. 
There is nothing in the word itself, or its use, to indicate that a 
hill or forest village cannot forfn а portion of Zémindar's estate 
to which his title was recognised at the permanent settlement. 
After a review of théwhole of the evidence it was submitted th 
the evidence on record proved the title of the appellants and t 
the décree of the High Court should be reversed. For the moh- 










ing of the*word * mahal’ reference was made to the Regulatijns . 

of the Bengal Code, by €. D. Fiel@, (Calcutta Edition, т# 5), 

Introduction, р. 25. . е 
е • s P 


a 
2 
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‚ Métfomed АН Cohen, К. С. and Ross, for the respondent, the Secre- 


у. 
Вестебагу of 
State. 












tary of State for India in Council :—Reg. Ш of 189: is 
passed under the authority of 33 Vict. C. 3, and is not ultra 
vires. A reference to the Preamble of Reg. ПІ of 1891 
and the Assam District Gazetteer, Vol. 2. Sythet, pp. 212 et seq. 
shows that the contention that there is a strong presumption in 
this case that the lands in suit formed part of the appellants? 
talugs because the officers of Government, who made the assess- 
ments, were not allowed by law to take into account the profits 
of any land that did not form part of the estates settled, is upte- 
mable. It is clear from these authorities that the officers making 
permanent settlement in the District of Sylhet did include among 
the assets of the estates settled ‘the income then derived by the 
proprietors of those estates from shifting cultivation carried on 
by them Jeyond the limits of those estates.” The lands 
in dispute are beyond the limits of the appellants’ taluqs. It is 
for the appellants to show that those landsare within the lifnit8 
of their talugs. Both Courts in India have laid the burden of 
proof on the appellants and come to the concurrent finding thát 
the appellants have failed in proving that thelands in suit were 
within the limits of their permanently settled estates. 


(Lord Collins :—Concurrent findings seem to be conjectures, 
not fndings). e 


Cohen :—The question whether the lands аге within or 
beyond the limits of the appeliants' settled estates is treated in 
both Courts in India asa question of fact. The first time it was 
contended that it was a question of law is when the appellants 
presented their petition to the High Court forleave to appealto 
His Majesty in Council. Itis now too lateto allow the appel- 
lants to raise that contention and it is submitted that such a con- 
tention is not open to them. There are also concurrent findings 
of the Courts inIndia, that the “appellants failed to prove as 
outended in their plaint, their title to the lands in suit by 
verse possession of 6o years. It is submitted that the docu- 

tary evidence оп record, taken as а whole, clearly shows that 
thA officers who effected the permanent settlements of the 
appellants’ talugs, included, for the purposes of assessment among 
the Assets of those taluqs, uler the nant of Jhum, the income 
"һе ауе by the proprietors of those,talugs from shifting 
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cultivation, cartiedjon by the proprietors or their dependents Mahomed ali 
beyond the limits, of those taluqs ; and further, that the areas Stace os 
of such cultivation were altogether undefined, aud varied in State 
different years. The lands so undefined could nœ be, and were s 
not, included in the settled areas; and it is further sifbmitted 

that this state of thingsis exactly what the Legislature contem- 

plated When Reg. III of 1891 was passed. The decrees of the 

lower Courts are right and ought to be confirmed. 


Fot the meaning ofthe word ‘ mahal ’ reference was made 
to the Glossary of Indian Terms by Wilson. 


De Gruyther replied. 
The judgment of their Lordships was delivered by 


Str Arthur Wilson :—Thisis an appeal against a judgment 
and decree of the High Court of Calcutta, dated the 29th March, 
1904, which afirmed the judgment and decree of the Subordinate 
Judge of Sylhet dated the 15th April, 1899. 


The question raised upon the appeal is whether R P 
nt of 1891 issued under the authority of the Act, 33 Vict., €. 3, 
can properly be applied in the case of certain lands known by the 
name of Puber Pahar. 


The Regulation in question begins with a most useful pre- 
amble, which recites as follows :— : 


“Whereas the officers who effected the permanent settlement 
of certain estates in the district of Sylhet included, for the pur- 
poses of assessment, among the assets of these estates, under the 
designation of hum * * * the income then derived by the 
proprietors of these estates from shifting cultivation carried on by 
them or their dependents beyond the limits of those estates, and 
from tolls levied by them on forest-produce cut, gathered or enjoy- 
ed in places beyond the limits of those estates * * *; rs 

“ And whereas, in as muck as the said cultivation and the 
operations of those who cut, gathered or enjoyed the said forest- 
produce shifted from •уейг to year over immense and altogethe 
undefined areas, {Йе tracts of land over which they extended w 
not specified at fhe time of settlement, and in consequence of t 
tights of various, and ih some cases vague, descriptions are f 
time to time asserted byethe said pueprietors over immense 


undefined areas ; . 
* 3 Tos ° 


m 
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Mahomed АП ^ “Апа whereas it is thus impossible for any person to obtain 


v. 
Secretaiy of 
State. 












a ваїе,а d clear title, to land in those areas, and ‘the extension of 
. * к е » `~ 
cultivation &s,*in consequence, impeded ; . 
« Ала wheteas it is expedient that the rights, if ‘any, corres- 
ponding to the said Fhum * = * assets should be commuted.” 


Section 2 enacts*that :— $ 

« All rights * * * in respect of which Fhum* * * assets were 
assessed in any permanent settlement of land, or which have been 
at any tíme acquired by virtue of, or under cover of, such assess- 
ment shall be deemed to bave been extinguished.” М 

And 5. з declares that: АП proprietors of such estates 
shall be entitled to compensation. The nature of Sum culti- 
vation is explained in an earlier official document felating to the 
hill lands in question :— 

“The dastur of Yhum cultivation is this: Fhum is not culti- 
vated in one place every year. When iand is found anyWhere 
within the boundaries kum cultivation is made thereon, and 
after measurement and assessment the Mirasdars take the rent by 
apportionment according to their respective shares in the 5 Aum 
revenue at the time of the hastbud measurement." 

And that description seems to be correct to the present day. 

After the passing of the Regulation the Government ғ 
Assam, whose jurisdiction included Sylhet, issued and published 
orders in due course, extending the Regulation to the areas in 
question with others. 

The question, therefore, raised in the case and discussed 
on this appeal is whether the Regulation can be put in force with 
reference to the lands to which it is sought to apply it, Those 
lands have undoubtedly been long in the enjoyment (such enjoy- 
ment as is practically possible under the circumstánces of the case) 
ofthe appellants’ predecessor in fitle. The Government claims 
[o apply to these lands a Regulation which would have the effect 

confiscating proprietary rights, and gividg compensations in 

eMohange. Undg these conditions their Lordships think it clear 

th it lies upon the Government to show that the facts of Ше case 

areWuch as to bring it within the opesation of the Regülation—in 

othd words, that the present case is offein which, at the Per- 

f settlement, in making settlement „ОҒ certain talugs with 
A . 
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the appellants’ predecessors in title, the officers of Government Mahomed Ali 
included, for the gurposes of assessment, among the assets’ of those p : 
talugs the income derived by their owners from Yum citltivation pde li 
carried on beyond the limits of the settled estates " 

That the talugs now held by the appellants were settled at 
the Peunanent Settlement is beyond disputé, and that in estima- 
ting the assets of those talugs the profits of the present йит 
lands were then brought into account is also beyond dispute. But 
according to the appellants those profits were taken into account 
because the 9/4172 lands formed part ofthe settled estate; while, 
according to the other side, the Yhum land profits were taken into 
account as assets accruing to the owners of the settled estate, but e 
derived fromelands lying outside it. The question is, which of 
these views is to be accepted. 


It was contended on behalf of the Secretary of State that the 
question whether the лит lands lay within or without the limits 
of the settled estate was a question of fact, and that their Lord- 
ships should accept the concurrent findingsofthe two Courts in 
India. ‘This contention their Lordships are unable to accept. In 
a sense the question is one of fact; but at every point in the 
process of reasoning considerations of law have to be regarded. 


It was contended on the other side that, under the Régula- 
tions in force at the time of the Permanent Settlement 10 assets, 
could lawfully be taken into account in setting the Thum of an 
estate, except those arising out of the estate itself; and that this 
consideratio established a very strong presumption that in any 
individual case the course in accordance with law had been 
followed. But this contention was met, and in their Lordship's 
opinion effectively met, by a reference to the preamble of the 
Regulation under consideration. That preamble shows that the 
course said to have been impossible was in fact followed, rightly 
or wrongly, and followed in a number of cases sufficient to rend 
legislation desirable. °, If remains, however, to consider, in eac 
case that comes béfore the Courts, whether є facts bring 

case Within the operation of the Regulation. : 











The talugs in which thelands in question are said to 
been included were, по dbubt, settlefat the decennial sett] 
and that settlement wag in due course made permanent. BE s^ 2 


e 
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Mahomed АШ might be expected after so great a lapse ef: time, little now 


v. 


Secretary of 


Btate. 














survivestof the origixal official papers, and what does survive* is 


not very азу fo construe. 


The,most “important of the early documents ате certain 
mauzawati papers from 1801-1802 onwards. These shew clearly 
that in assessing the taluks, the Jhum assets were takqn into 
account. But this, as has been shown, is a neutral fact consistent 
with the case of either party. Beyond this it is difficult to carry 
the effect of those papers. 

Those papers were examined in detail by counsel upon both 
sides on the argument of appeal. It appears to their Lordships 
unnecessary to repeat that examination. It is enough to say that 
there are circumstances favorable to one side and eircumstances 
favorable to the other, but that no confident conclusion could be 
drawn from these papers either one way or the other. 


Reliance was also placed upon certain thakbast maps, *but 
these are equally inconclusive. 

The only other matter which remains to be considered is tHe 
evidence as to possession and enjoyment of the lands in question 
on the part of the plaintiff and those who preceded him. In 
the Courts in India the plaintiff sought to establish a title by 
adverse possession for sixty years. In this he was held to haye 
failed, and, on the argument of the appeal, no such case was 
contended for, but the evidence of possession and enjoyment was 
relied upon as proof of title. 


Regarded in this light, that evidence is important, and it all 
points one way. It wasshown that from as early as 1837 the 
appellant’s predecessors in title received kabuliyats from persons 
carrying on Fhum cultivation on the lands in question. 


In 1842 and 1843 those predecessors in title succeeded in 
defeating an attempt to exercise rights over these lands on the 
rt of the persons interested in an adjoming mouja. 

e 


On several occasions in subsequent ‘yeays the appellant's 
рф decessors successfully resisted proposals on the part of Revenue 
ers of Government to settle portions of those hill lands as ¢lam 
lanWs open for settlement. The most"importent instance was опе 
tha Mterminated in an order passed by the Board of Revenue (the 
est Revenue authority in the Rrowince) dated the 14th 
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September 185g: *It had been proposed to offer for settlement Mahomed Ali 
a portion ofthe Jands now in suit аз, ilam lands. Alis. was acs of 
objected to by the appellant’s predecessors. The*Cdlle@tor over- State. 
ruled the ‘objection, but the Board of Revenue® concurring with 
the Commissioner, reversed that finding, on the ground, as their 
Lordships understand it, that the lands were included in the 
Permanent Settlement. After that the possession and enjoyment 
ofthe appellants and those through whom they claim seem to have 
been continuous. 

* Their Lordships will humbly advise His Majesty that the 
appeal should be allowed, that the decrees of the Courts in India 
should be set aside with costs, and a decree made granting the 
appellants the declaration asked for by the plaint. The tespon- ° 
dent (the Secretary of State) will pay the costs of this appeal. 


Solicitors for appellants :—Messrs T. Г. Wilson & Co. 
• Solicitor for the respondent (the Secretary of State for India 
in Council) —Solscttor, Indta Office. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Munro and Mr. Justice Sankaran Nair, 


Rudra Gowd and others e Accused* in Ca é 
Case Мо. 165 of 190 
e on the file of vs 
Stationary Su 
Magistrate of 
Hospet. 
Cr. P. C. S. 259—Jurisdiotion of Magistrate to re-entertain complaint on the same 
Jacts after a discharges. 
A Magistrate who has discharged an accused person under 8, 259, Or P.C, is 
competent to re-entertain a fresh complaint on the same facts, 2 E? 


[Chinnathambi v. Salla Guruswana Chettyl aud Dm peror v. Chinna Kaliappa Ё Ko 
Gotinden?. followed. 


Case referred for the orders of the High Court under S. 438 
of the Criminal Procedure Code by the Sessions Judge of Bellary! 

The Public Prosecutor for the Crown. P. 

The Accused whs unrepresented. 

The Court made the following 

@RDER :—The question referred to us is whether 


a 
t1S- 
trate who has discharged an,accused person under S. 2 59/C 


Н 





* Ог. Rev. О. 289 of 1908 ° x 30th July 1 
Case Ref. Мо, 49 of 1908. > : 
1. (1904) I, L. R, 28 M.*319 2. (1905) I, L Bog e > 
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Inre ^ can re-entertain a fresh complaint оп the same feets. The accused 


Rudra Gowd. ате not fepresented. e К 
‚ * %% Ф e 


In Chtnnathambi v. Salla Gurusawmt Chetty? it: was held by 

` Sir Arnold White, С. J., sitting as a single Judge, that a Magis- 
tratehas such a power. In Emperor v. Chinna Кайарфа Gounden? 
the question for decision was whether it was competent to a 
Magistrate after dismissing а complaint under S 203 to re-hear 
the complaint when such order of dismissal has not been set 
aside by a higher Court. The decision of the majority of the Full 
Bench was that а Magistrate had power to re-hear the complaint. 
It was further observed by Sir Arnold White, C. J, that as regards 

, the point which had been under consideration no distinction could 
Ље drawn between an order under S. 203, Cr. P. C., and an order 
under S. 253 or 259, Cr. P. С. With this observation we agree. 
We, therefore, answer the question referred to us in the affirmative. 


. . 
IN THE HIGH COURT ОЕ JUDICATURE AT MADRAS. 
Present :—Sir Charles Arnold White, A, Chief Justice, arid 
Mr. Justice Sankaian Nair. 


K. T. Ellusah Appellant.* 
v 


fuppu Rangayyan and another .. Respondents. ° 
C. P. C, S. 295—" Against tha same judg ment-debtor "— Application. for rateable 
distribution by attaohing creditor of decree-holder, i 
An application for rateable distribution by an attaching creditor of the judgment- 
creditor in a suit does not fall within 8, 295, О. Р.С. 


Ellusah 
v. 
Rangayyan. 


On appeal from the orders of the Hon'ble Mr. Justice 
Boddam in Ordinary Original Civil Jurisdiction of this Court in 
C. S. No. 52 of 1904. 

G. Krishnasawmi Atyar for appellant. 

P. M. Stvagnana Mudaliar for respondents. 

The Court delivered the following ° $ 


\ JUDGMENT :—As regards the appeal against the order of 
Y 16th, the appellant, the party who asked for an order for 
| able distribution under S. 295 ofsthe Civil Procedure Code, 
'O. В. A. No. 88 of 1907. : 17th August 1908. - 
= (1904) т, L B 28 M. 310, $ 41905) I D. B, 29 M. 126. 
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was an attaching ¢reditor not of the judgment-debtor in the suit? ` Elufah 
inewhich the application for rateable distribution was made (О, Barna 
S. No. 52 of 1904) but of the judgmefit-credito» in fiat suit. 
This being $0,it is not a case where “the Court ho[is assets for exe- 
cution of decrees for money against the same -judgmerft-debtor ” ° 
within the meaning of the section. The application under : 
S. 295' was, therefore, rightly dismissed by the order of the 16th 
July. The appeal is dismissed with costs. 
Аз regards the*appeal against the order of August 1 3tb—an 
order for the payment out of the whole of the money in court in 
О. S. No. 52 of 1904 toanother attaching creditor (Ruppu 
Rangayyan)—the application‘on which the order appealed against 
was made was resisted on the ground that the appellant was ° 
entitled torateable distribution. As we have pointed out in our 
judgment in the other appeal, he is uot so entitled. 


e „Ме decline to consider the point taken in appeal that the 
appellant was entitled to payment as a prior attaching credi- 
ter, since it seems clear that this was not the groundon which 
he resisted the application in the lower Court. 

The appeal is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmanya Aiyar and Mr. Justice 


Wallis. 


Darapu Reddi Subramaniem and others .. Appellants * 
(Defts. 2 and 


3 and st 
efts.’ repre- 
2. sentattva). 
Suri Venkatasubbaraya Sastri .. Respondent 
(Plaintif). 
Madras Acts—Rent Resorory dot—Patta—Supyly of water at tenants request— g maniem 
Share in produce to landlord—Water rate—Proportronate habilty—Mazim “ Qui 
commodum sentit sentire debet. et onus." 
e 
Where water was aupplied al the request of the tenant and the landlord has bee 
allowed half the produce raised with the water: Held that the tenant can be h 
hable omly for half the water rate. 
Second appeal fróm the decree of the District Court 
e 
Kristna at Masulipatam iu A. S. No.6 of 1904 presented ag 


* B. A. No. 1217 of 1905. 5 5th October P90 
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Bubidinaniem the decision of the Court of the Deputy Collector, of Masulipatam 


Venkata- 
subbaraya 
Bastri. 














Division dn S. S. No. 318. of 1903. 


e 
"V. ” Rumesahi for appellants. 


K. 5, Ramdswam: Sastri for respondent. > 


The Court delivered the following 

JUDGMENT :—This isa suit to enforce acceptanoe of a 
puttah, and the only question raised before us in second appeal is 
as to the liability to pay water rate to Government under Act 
VIII of 1865. The water was supplied at the request of the 
tenant, but the landlord has been allowed a share of the wet crop 
for the fusli in question. Under these circumstances, although the 


.Water was supplied at the request of the tenant, yet, as the land- 


lord has been allowed half of the produce raised wite the water, 
we think he ought to bear his proportion of the water rate onthe 
principle of gut commodum sentit senitre debet ef onus, or iu other 
words, that the benefit and the burden should go together. в o 


We, therefore, allow the appeal, and direct that the patta 
shall provide that the tenant shall be liable for half the water Та, 
the landlord being liable for the other half. The appeal is allowed 
with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


Radhakrishnier and others. Mu Appellants * 
7. (Plaintiffs). 
Muthusami Sholagan and others - Respondents 
(Defendants). 


Mortgage decrea—Deoree for aıle subject to а prior usufructuary mortgage held by 
plaintiff himself — Propriety. 
There ів nothing to prevent a Court from granting a person a decree for sale on 


a second mortgage of his, subject to a prior usufructuary mortgage on the same property 
e 
held by himself. 


Second appeal from the decree of the District Court of Tanjore 
A. S. No. 962 of 1904 against the decree” of the Court of the 
ordinate Judge of Tanjore in O. S. No. 23 of 1,904. 


The Advocate General (Р. 5. Stvaswams Atyar) for appellants. 


he respondents were not represented, 





A. No, 1089 of 1905. Tth September, 1908, 


Ы е 
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The Court delivered the following x Radha- 


* JUDGMEN'I— Certain property wąs tsufructuarily mort- 
gaged to the-plaintiffs in 1890. The plaintiffs subséquéntly got 
two other mortgages on the same property. Thef brought the 
present suit on the two subsequent mortgages and asked for sale 
subject,to their prior usufructuary mortgage. Both the Courts 
below held that the suit was not maintainable. That іп а case 
like the present the plaintiff could have a decree for sale on the 
subsequent mortgagts free of the prior mortgage is clear from 
Rengasamt Nadan v. Subbaroya Iyen.+ The plaintiffs are willing 
to accept such a decree if the decree they asked for cannot be 
granted. But we see no good reason why there should not be a 
* decree for sale subject to the prior mortgage, and there is direct 
authority for granting such a decree in Ram Shankar Lal v. 
Ganesh Prasad.? 

We, therefore, reverse the decree of the District Judge and 
remand the appeal for disposal on the merits. Costs will abide 
the rgsult. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Charles Arnold White, К, Chief Justice, and 
Mr. Justice Sankaran Nair. 
* К. Mangiah Chetty .. Appellant * 


v. 
K. Ramiah Chetty and another .. Respondents. 
Така right of audiwnce—Insoleency appeals wn the High Court. 
А vakil has tho right of audience I^ “е Bench of the High Court in x 
appeals from the Insolvency Court. ^ Ramiah 


“ship Mr. Justice Chetty. 


Mangiah 
Chetty 


On appeal from the order %. 
Boddam, Commissioner in Insolvency, їй 1, а No. 133 of 1897 
on the file of the Court of the Relief of Їйзо[уеп® Debtors at 
Madras in the matter of Kanchi Ramiah, an insolvent. - 


~ —— 


Sir V. Bhashyam Atyangat for the Vakils Association. 
K. Ramaswamt Atyar, Attorney, in person. 
е 


The Court de]ivefed the following 

JUDGMENT :—A preliminary objection ehas been ta 
that a vakil has no right of audience in appeal from an o 
made by the Insolvency Cotfrt. 











* О. B. А. No. 12 of 1907. . 25th Augral 1963, 
1. (1907) I. L. R. 80 M. 405, 2, (1907) I І. R. 29 A. 283. 
е 


“4 К " : 


6 
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Mangiah ® This point was raised in 1889 in О. S..appeal то of 1888, and 
Chetty — it wag there held that а vakil had the right of audience before 


poc this бош in in appeal from the Insolvency Court. . 
hetty. . 
We agree With this decision. 'There is nothing im the Insol- 


vency Rules, 1905, which has the effect of taking away this right. 
The preliminary objéction is overruled. ; 

It seems to us that documentary evidence of considerable im- 
portance was not considered by the learned Judge, and that the 
inquiry cannot be said to have been complete. We accordingly 
set aside the order of the learned Judge and send the case back to 
the Insolvency Court in order that the application may be dealt 


e with by the Commissioner in Insolvency. Costs incurred up to 
date will be dealt with by the Commissioner in Inselvency. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Sankaran Nait. 


Signor Coppa D'Angelis .. Petitioner* 
D. (Plaintiff. P 

Signor С. D’Angelis .. Respondent 
? (Defendant). 

C. P. C, S. 622— Revision — Practice. 

Coppa 
D Angelis Te High Court will not, unless it be in а very special case, interfere ugder 
а, D’Angelie, В, 622, C, P. C, when the party aggrieved has a remedy elsewhere. 


Petition under S. 622 of the Civil Procedure Code and under 
S. 15 of the Charter Act praying the High Court to revise the 
judgment of the Acting Chief Judge of the Court of Small Causes 
at Madras. 
Orr; David and Brightwell for petitioner. 
Grant and Greatorex for respondent. 
The Couit delivered the following 
{JUDGMENT :—An objection is taken now that we ought 
not to hear this petition under $. 622 of the Civil Procedure Code 
ecause it was open to the petitioner before*coming here to seek a 
medy under S. 38 of the Small Cause Court Act, It is not denied 
tWat that remedy was open to him, and we think the objection 
mst prevail. This Court will not, unless it be in a Very special 
interfere under 5. 622 when the party aggrieved has, a 
















C. R, P. 81 of 1908. a) 24th September, 1908. 
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: e 
remedy elsewhere; end no specialreason is shewn here why the 


application providgd by S. 38 of the Small Cause Court Act, could 
not have been made. We, therefore, dismiss this *etitien. The 
objection should have been taken at an earlier stage of the pro- 
ceedings, and we direct that each party kear hif own costs. 





— 


IN THE HIGH COURT OF JUDICATURE АТ MADRAS, 
Present :—Mr. Justice Sankaran Nair and Mr. Justice Abdur 
Rahim. i 


e Rajai Thimmanayanim Bahadur Varu .. Appellant* 
7. (and Plaintif tn both). 
P. Rama Rayanim Garu .. Respondent 


( Defendant tn both). 
‘Madras Acts*-Rent Reoorery Aot, S. 11—Propriety of puttah—Inproper stiywla- 
tion—Term restraining tenant from cutting trees Fruit bearing and other trees. 


A puttah containing a term restraining the tenant from cutting fruit-bearing trees 
ig a pgoper puttah. А lerm restraining the tenant from cutting tiees other than fruit- 
bearing trees ia improper. ; 

* Second appeals from the decrees of the District Court of 
North Arcot in А. S. Nos. 232 and 233 of 1905 presented against 
the decision of the Head Assistant Collector of North Arcot in 
S. S. Nos. 1092 of 1904 and 266 of 1905 respectively. 

• L.A. Govindaraghava Atyar and A. Ramachandra, Atygr for 
appellant, relied upon Bodda Goddeppav. Maharajah of Viztana- 


garam? distinguishing Kakarla Abbaya v. Raja Venkatapapaya? 
and Ss. 3 and r2, Estates Land Act. 

C. R. Ttruvenkatachartar, for respondent, relied upon Ka- 
karla Abbaya v. Raja Venkatapapaya? and Narayana Atyangar v. 
Orr? and also Ss. 3 and 12 on Estates Land Act. 

The Court delivered the following 

JUDGMENT :—We cannot interfere with the decision of 
the lower Conrt as to the rate of rent payable by the defendant. 

On the other questien raised, the Judge’s decision is opposed 
to the recent decision Of this Court in Bodde Goddeppa v. Ma 
rajah ef Viztanagaram? in which it was held tht the landlor 
entitled tocestrain the tenant from cutting down fruit-bear 

КИС: ——— —— 


GQ 





—————————————.——— 
* 8, A. Nos, 1012 and 1013 ef 1907, è 6th August 190 
1. (1906) I. L, R. 80 M. 156. , е 2. (1905) I. L. R. 29 M, 2 


8.« (1902) I. І. Б, 26 M, 262, 


Coppa 


D'Augelís 


v. 
D'Angelis. 


Thimma- 
nayanim 
v. 
Rama 
Bayanim. 









Krishna- 
swamier 


у. 
Swaminadhier 
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` trees. The contention of the plaintiff that ethe tenant is not 
entitle? te cut down other trees also on his holding cannot: be 
accbpted Tife puttah "must be amended; and the decree of 
the lower appellate Court will be modified Accordingly, No 
costs will be allowed. 


2 





IN THE HIGH COURT OF JUDICATURE Av MADRAS. 
Present :—Mr, Justice Miller and Mr. Justice Pinhey. 


Krishnaswamier Petitioner* 
(5th Counter-Petttroner® 

v. 5th Defendant). 
Swaminadhier and others m .. Respondents 


(Peter. & x $04,686 
Ctr. Peters —Piff. x од & 


6 Defts. 
C. P. C, Ss 287, 811, 622.—Order, construction of —Determinatron of seotivn пагы 


"wlaoh it $8 passed— Order passed without jurisdictwr—Reevrsiin— Concersion af appeal 


into revision—Juvisdition of successor 1а office to modif gipredeoessur'8 order -- Magtgage 
deores, form of—Sale by an widiuded sharer bad. 

The fact that a Court by an order purporting to be passed under one section does 
some thing which ıt is not empowered by the section to de, will not make it an order 
under some other section. An order purporting to be passed under S. 287, J. P. С. but 
without jurisdiction, cannot, on that ground, be deemed to have been passed under 
some ofher section and consequently appealable.. 

A judicial order not warranted by tue section is open to ievislon by tne High 
Sourt under 8. 622, C. P. C. 

A mortgagee ів not entitled todivide his security into undivided shares and say that 
he will sell one third of ıt for the whole debt, and if that зв not enough, another third, 
and во on. though it is open to the Court to eell a specific portion of the property first, 
and then to proceed to sell the other porticns. 

A Court has no jurisdiction to modify an order passed by the predecessor in office 
of the presiding judge. 


Petition under S. 622 of the Civil Procedure Code praying 
the High Court to revise the order of the Subordinate Judge of 
umbakhonam in (E. P. No. 2) Е. Р.К, No. 190 of 1907 in 
. 5, No. 84 of 1905, > 
V. Krishnasamy Aiyar and T. Р. Venkatkama Sastet for 





Lom ek S 
C. R. Р, 592 of 1908. е € 2nd Scptember 1908. 
° неп ally fied es A. А. О 126 of 1908. 
° P 
e е e 
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T. Rangarqmeniwya Chartar, B. Govindan Nambiar, G. S! 
Ramachandra Atyar and T. Gopala Destkachartar for рше 
The Court delivered the following ^ 
JUDGMENT: :—A preliminary objection i is taised on Stva- 
gami Acht v. Subramania Iyer? on the ground that the order under 
consideration is an order made under S. #87 of the Civil Proce- 
dure Code. The order purports to be under that section, and it 
is difficult to say that the fact that the Subordinate Judge, by his 
order, does something which he is not empowered by the section 
to бо, will make it an order under some other section, and so 
appealable. But though the order is not appealable, or rather 
because it is not appealable, we can treat the appeal as an appli- . 
cation for reyision under S. 622 of the C, P. C. in a proper case— 
and we think this a proper case. 


The Subordinate Judge has expressly departed from his pre- 
decessor’s order made under S. 89 of the Transfer of Property Act. 
By that order all the property was to be sold, and the question of 
lets into which it was to be divided and the order in which they 
were to be sold was reserved for consideration when the procla- 
mation should be settled. But this order the Subordinate Judge 
considers he may treat as a mere obiter dictum, unnecessary for the 
making of an order for sale under S. 89. We do not agree. 


The order of the Subordinate Judge directs that the 2 def- 
endant's undivided share be first sold, and then, if necessary, the 
shares of defendants Nos. 2 & 3. We may observe that all their 
shares have passed into the hands of the appellant by purchase 
in execution of another decree. 

The decision in Sivagami Acht v. Subramanta Iyer? proceeds 
on the ground that the powers exercised under S. 287 of the Civil 
Procedure Code are ministerial and not judicial, and the Subordi- 
nate Judge having made an order modifying his predecessor's 
order, which he had no power to make, has acted with mate- 
tial irregularity in,thg exercise of his jurisdiction. Не ha 
done more than фігеё the order in which the property is to 
sold: he has disected the order іп which the shares of the ju 
ment- debtors are 0 be sold, and so has реа altered 


decree. : 


19 61903) Т.І Е. 27 M. 259, 


e . е | 





Rrishuo- 


Swamier 
Ж 
Swami- 
nadhier, 
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The decree, as we understand it, givés the slecree-holder a 
charge о ou the wholesproperty to the amount of-Rs. 48,000 or ‘so, 
and'a charge on an undivided two-thirds part of the property for 
а further sum, and on an undivided one-third for a still further 
sum. We have not been referred to any authority in support of 
the contention thatethe mortgagee is entitled to divide his 
security into undivided thirds and to say “І will sell one undivid- 
ed third for the whole, and if that is not enough I will sell another 
undivided third for the balance, and if necessary the remaining 
undivided third." .- 

He must take his security as the decree gives it to him, and 
though the Court may, of course, divide the property into lots so 


"that no more than is necessary may be sold, these lots will not 


be undivided shares of the property. 

There is no question here of enforcing the claims of a decree- 
holder against the personal liability of joint debtors ; here we 
have simply a charge on the whole property for one sum, and on a 
part of the property for further sums, and the only order whieh ip 
the circumstances of the case can, we think, properly be made is 
an order to sell so much of the property as is necessary for, the 
sum for which the whole is liable, and then to proceed to sell so 
much as is necessary of undivided shares of the unsold property 
for the sums for which those shares are liable. We have heafd 
argument to-day on the inapplicability of S. 622 to the matter in 
question, but we think that section is properly applicable. The 
order made is a judicial order not warranted by the section under 
which it purported to be made, and it is at least doubtful if the 
petitioner. has any remedy under S. 311 of the C. P. C. 

We set aside the order and direct resettlement of the sale, 
proclamation inthe light of the above remarks. We allow no 
costs as the application is made in the guise of an appeal which 
we think is inadmissible. t 


\ 
6 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS! | 


Present мұ. Justice Sankaran Nair ама Mr. Justice Abdur 
Rahim. 
Salakshi as ‚+ * Appellant * 
(Betr.-3rd Deft.) 


v. . 
Ifakshmayee T .. Respondent. 
(Respt.-Plif.) ° 


C. P. C. S. 266—Right of residence of Hindu widow in family house wot liable to Balakshi 


be attaoned and soll in execution of а deoree against her. 


The right of a Hindu widow to reside inthe husband's family house is a right 


personal to the widow and ia not liable to be attached and sold in execution of a 


decree against her. š * 


Appeal drom the decree and judgment of the District Court 


of Tanjore in A. S. No. 466 of 1907 presented against the order of 
the Court of the District Munsif of Tanjore оп E Р. No. 715 of 
лдар in О. S. No. 241 of 189g. 

T. V. Seshagiri Aiyar for appellant :—Widow’s right of 
residence when defined is saleable—Ramanadhan v. Rangammal + 
Jayanti Subbiah v. Alamelu Mangammal?. 

С. 5. Ramachandra Atyar for respondent, referred to S. 6 (4) 
C. P. С,; and 5. 266, cl. (2), West and Butler, р. 252; Gulab v. 
Ranstdhar® which lays down the inalienability of future right to 
maintenance though defined. 

T. V. Seshagiri Aiyar referred to Banstdhar v. Gulab* on 
appeal from Gulab v. BanstdAar?. 

The Court delivered the following 

JUDGMENT :—The question for decision is vicit the 
respondent has апу -interestin the property—a dwelling house 
liable to be attached and sold in execution of a decree against her. 


Inasuitfor maintenance brought by the respondent, a Hindu 
widow, against her step-son, his two sisters, wife and daughter, she 
obtained a decree against the rst defendant, the step-son, for pas 
and for future а лад; which was made а charge on certaj 
properties. There was also a decree for surrender to her of 
rst defendant's share of item No. r in the plaint for her resid 





т 
* А. А. А. О. No. 87 of*1907. 26th August 19 
1. (1888) I. L. R. 12 M. 260. $ 2. (1902) L L. R, 97 M, 
8, (1898) LL, R. 15 A. 371? 4. (1894) I. L R. 16 A 
e 


ү, 


Та®аһшауее, 










Safaksht 
v. 
Lakshmayee. 
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Uuring life. Нег interest in that property ie now. attached by one 
of the, dther defendants in execution of the, decree for costs 
decréed Against® her. 


The Judge Ras held that she has по alienable iutereit, and that 
the attachment misst, therefore, be set aside. In appeal, reliance 
is placed upon the dictum of Muthuswamy Атуат J. in Ramana- 
dàam v. Rangammal.1 That wasa suit in which the question 
for decision was as to the right of a Hindu widow to live in the 
family house sold in execution of a decree for ù debt binding on 
the family and purchased by a stranger in good faith but with 
notice of her claim to residetherein. Inthe course of bis judgment 
negativing her daim Muthuswamy Atyar J. observed: “ A sale-for 


" the payment of her own debt would bind her interest in the house, 


whatever it might be." This expression of opinion is referred to 
without disapproval in пуат Subbiah v. Alamelu Mangammal.? 
The right of the widow is to live in the husband's family house, 
She has no right to insist on residing in any particular house, and 
ordinarily when living with the members of her husband's family 
she must accept such reasonable arrangements for her residence 
therein as they make for her. The interest is, therefore, obviously 
one restricted in its enjoyment to her, and itis this interest 
which the decree gives to the respondent. If this interest can be 
transferred, what is it that the purchaser takes? It is the right to 
reside in the portion allotted to her, with the other members of 
the family living in the family house. ‘This could not have been 
contemplated by the Hindu Law-givers. The case may be dif- 
ferent where land or other property isallotted to a widow in lieu 
of her claim for maintenance. It appears to us, therefore, that the 
respondent has been given a portion of the house only for her 
personal use, and her right of enjoyment cannot be transferred. 
Recognizing a right of sale might be oppressive to the family and 
would result in allowing her ariglt to choose а separate resi- 
dence even where she is not entitled to do so under the Hindu 


aw. * e 


We agree with the Judge and dismiss this Appeal with costs. 





(1888) 1, L В. 12 M. 260. ~ fa (1902) 1. L B. 27 M. 80. 
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IN THE HIGH*COURT OF JUDICATURE АТ MADRAS. 
Present :—Mr. “Justice Sankaian Nair’and Mr. Pusticé ^bdur 


Rahim. (^ ° 
Chinna Ramana Gowd .. * Appellafit* si 
00 (Prisoner) ` 
T, PAC, S. 211—False charge— Statement under S. 169, Cr. P. C., not falso charge In re 
—Statement to Police of non-rognssable offence—Complaint to Village Munsif. * Ramana 


In order to constitute the offence of preferring a false charge, the charge must be 
made before an officer entitled to investigate. An accusation before an official who 
has nothing to do with the administration of justice, o1 an accusation ot а non-cognizable 
offence before the Police, or of any offence before the Village Magistrate in respect of 
which he has no powers to investiyute or send up for trial, cannot bring tha accuser 


qrithin tbo scope of 8. 211, I. P. C. А Я 
A statement made in auswer to questions under 8. 162, Ог. P. C. by a Police officer, 


cannot be made the basis of a prosecution for an offence under S. 211, I. Р. C. 

Appeal from the sentence of the Court of Session of the 
Bellary Division in Case No. 26 of the Calendar for 1907. 

* T. Streentvas, T. Arumatnatha Pillai and A. Sanappah for 

the appellant. 

The Public Prosecutor—Contra. 

The Court delivered the following 

JUDGMENT :—The appellant complained to the Village 
Reddi that as he was returning to his house, he was robbed by 
certain persous, whose names were mentioned by him. ‘he 
Village Reddi embodied this information in his reports to the Sub- 
Magistrate (Exh. A) and to the Inspector (Exh. B) who 
went to the appellant’s village and took a statement from him 
(Exh. C) in the hand-writing of the Kurnum, which was 
read over to the appellant and signed by him. His complaint was, 
on inquiry by the Inspector, found to be false, and he was*origin- 
ally chaiged under the second part vf S. 211, Indian Penal Code, 
with baving iustituted criminal proceedings by falsely charging 
the persons named by him with dacoity beforethe Police Inspec- 
tor (Exh. C). 

The Sessions Judge who first tried the case held that Exh, 
C was a statement. taken under S. 162, Criminal Procedure ; 
Code, and that the appellant could not be prdsecuted for an` 
offence undey S. 211, Indian Penal Code, for answering question 
put to him by a Police dfficer making an investigation under S. т 
of the Criminal Procedure Code, aud *accordingly acquitted the 
ws llth August 4908. 





* Or. A. No. 331 of 1908. 
* I e e 
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Gowd 
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appellent In his judgment, referring toa suptestion made be- 

fore hk by the Public Prosecutor that the complaint to the Village 

Magistrate might amount to an offence under 6, 211, Indian 

Penal Gode, he beld, following the case of In the matter of the Pett- 

tion of Sfamoona,! that.the false charge must be made to a Court 

or to an officer who has powers to investigate and send up for 
" trial. 

On appeal against this acquittal the learned Judges of this 
Court who heard the appeal held that “the case is on all fours 
with the case Emperor v. Jonnalagadda Venkatarayudu? which 
should have heen followed by the Acting Sessions Judge.” : 


The acquittal was set aside, ‘and the Sessions Judge has now 
convicted the appellant of an offence under the Second part of 
S. 211, Indian Penal Code, and the appellant has appealed from 
that conviction. 


~ 


We are satisfied that Exhibit C 
complaint or charge. It is a statement made under $. 362, 
Criminal Procedure Code. The statements in Exh. С are answers 
to questions asked by the Police Inspector, often as if in cross- 
examinations. We agree with the Acting Sessions Judge that 
Exh. C cannot be made the basis of a prosecution for an offence 
under S. 211, Indian Penal Code. . 


cannot be treated asa 


"Све next question is whether the statement to the Village 
Magistrate can be treated as a false charge or as an iustitution of 
a criminal proceeding. 

In the judgment setting aside the acquittal, it is stated that 
the case is on all fours with the case of Emperor v. S'onnalagadda 
Venkatarayudu?. This is clearly an error. In that case the ques- 
tion for consideration was whether the oral information given was 


| B ure under S. 182, Indian Penal Code. "That case had 


reference to S. 211, Indian Penal Code, and we have, therefore, 
“а the appellant’s pleader to argug whether the information 
the Village Magistrate was a ‘ charge ’ or the institution 


o» inal proceeding under S. 211, Indian Penal Code. 


In Karim Buksh v. Queen-Emprest® it was decided by a 
1l Bench of the Court that a false ёһатре to the Police of a 
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cognizable offenes 15 the institution of criminal proceedings under 
S. 211, Indian Реља] Code, on the ground fhat бош thg fige a 
person makes the charge the control of investigation of enquiry 
passes out of his hands into the hands of the consfituted, authori- 
ties, and that for the same reason a charge to the Police of a non- 
cognizgble offence can hardly be called the investigation of cri- 
minal proceedings. See also Queen Empress v. Nunjunda Raos 
and Ze Queen v. Subbanna Gaundan?. 

'The Village Reddi, like the Policeofficer to whom information 
of d non-cognizable offence is given, has no power to make any 
investigation in a case of dacoity, and for the reason given in 
Кафия Buksh v. Queen Empress’, therefore, the dppellant cannot 
be held to hage instituted any criminal proceedings. 


Has he then made any false charges?  'The only direct 
authority on the point brought to our notice is the case of Jy 
the Matter of the Petition of Sfamoona*. Inthatcase a woman 
charged a Non-Commissioned Officer with the offence of rape 
b&fore the Station Staff Officer who had neither Magisterial nor 
Police powers. The High Court there held that S. 211,1. P. C., 
will not apply on the ground “ that the false charge must be 
made to a Court or to an officer who had powers to investigate 
and send up for trial.” К 

It appears {© us that this decision is 1ight. Though the 
section does not state that the charge must be made before any 
officer entitled to investigate, that appears to be the reasonable 
conclusion. Itis obvious that accusing a person of the commis- 
sion of an offence, or giving information against him to a person 
other than an official, cannot be treated as a ‘charge’ wnder that 
section. An accusation before an official who has nothing to do 
with the administration of justice seems to stand on the same 
footing. In our opinion the test is: Was the appellant setting the 
criminal law in motion against the persons against whom he gave 
information ? Underethe Code he may set the criminal law in 
motion by.preferring д charge to the Police of a cognizable offence 
(S. x54) or by preferring a complaint to the Mdgistrate (S. тот). 
It is not the appellantebut the report of the Village Magistrate 
which set the crimiifal law "in motion, and we are, therefore, of 





1. (1896) 1. L. R. 20 M. 79, s 2. (1862) 1. M. H. 9.80. ¢ 
8. (1888) I. L. R, 17 0. $74 4, (1881) I. L. R. 6 0,620, 


In ve. 
Ramana 
Gowd. 





Kana Row 
у. 
Nutramma. 





376 ТНҚ MADRAS LAW JOURNAL REPORTS. [VOL. XVIII. 


opinion that the appellant cannot be said to “аже made a false 
chargt йрбег S.211* o e 

On this ground, we set aside the conviction, allow the appeal, 
acquit the accuted, and direct him to be set at liberty. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Millerand Mr. Justice Abdur Rahim. 


Kondeti Kana Row, minor, by his mother 


and next friend Ramanna .. Appellant ** 
v. (Plaintif). 

Lolle Nutrhmma and another , .. Respondents * 
(Defendants). 


С.Р C, S. 13—Estoppe! by judgment — Fraud— Sale with intent to effect frava— 
Claim in eceoution by purohaser—Deoree in favour ог pwrchaser—Subsequent suw by 
purohaser for possession—Defence that sale was sham. 

In execution of а decree against the father of the second defendant plaintiff, ley his 
next friend laid claim to the suit property and obtained a decree declaring him to be the 
owner ав purchaser from the second defendant. To that suit, the defendant was a pariy. 
The plaintiff now brought this suit for possession on the strength of the declaration so 
obtained. In the prior suit the Oourl found that the property was the self-acquisition 
and separate property of the defendant purchased by him afcer separation from his 
father. 

Held per Curiam :—The decree operated as res judicata between the plaintiff and 
the defendant who were parties to the suit, and it was not open to the defend&nt 
now to set up that the sale deed by him to the plaintiff was nominal and colourable 
with tue intention of defrauding the creditors. 

Per Abdur Rahim J:—It 18 a clear and well established principle of law that where 
the decree of а Court has been passed upholding а certain transaction between the 
parties to a suit, neither the p'aintiff nor the defendant will be allowed afterwards to 
вау that the decree was the remult ofa collusive arrangement arrived at Ey them in 
order to cary out a scheme of fraud and that ıt should therefore be treated аз a nullity 
and the atate of things which existed previously to the passing of such decree be res. 
tored. Where two persons have combined to defraud а third person and succeeded in 
their effort without obtaining the decree of a Court, the Court will not permit one of 
the parties to such fraud to show that the tramsaction bel ween him and the other party 
to the fraud was not really what 16 purported to be and that 1t does not therefore bind 
them. [Petherperumal v. Muniandy? distinguished.]e ө 


Second appeai from the decree of the Additional Subordinate 
Judge’s Court of*Godavari at Rajahmundry in A. S, No. 442 of 
1904 presented against the decree of the Court of the District 
Munsif of Cocanada in О. 8. No. 48 ot 1903.* 





e "5. А. No. 1331 of 1905. е > 8th September 1908. 
i 1, (1908) I. LB. 85 C. 551.(Р O.) 
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P. Nagabhgishanam for appellant. 
* Т. Ramushandra Rao for respoudents. * 2 í ee 
The Court delivered the following ic 


JUDGMENT :— Mer J.—1t is necessary fo set ont in some 
detail the facts found in this case. 


Is execution of a decree against the father of the and defend- 
ant the house in dispute was attached; the plaintiff, by his next 
freind, laid claim t6 the property as vendee of the 2nd defendant, 
апд obtained a decree declaiing him to be the owre. In the 
suit in which this decree was obtained he and the attaching 
creditor and the 2nd defendant were parties, the 2nd defendant 
being then the 3rd defendant? The Court found that the propertye 
was the self*acquisition and separate property of the and defendant, 
Mondi Venkanna, purchased by him after separation from his 
father. 

* On the strength of the declaration and his title as vendee, the 
plaintiff, by his next friend, now sues for possession of the house 
dnd. site, and the and defendant, who is in possession, resists the 
suit on the ground that the sale-deed was nominal and colorable, 
and executed because the 2nd defendant “ had to pay certain debts 
at the time.” The Court of first instance has found that the sale 
te the plaintiff was not valid or supported by consideration, that 
the and defendant has remained in possession after the sale-deed 
as before it ; and that money borrowed in the plaintiffs name for 
the reconstruction of the house after a fire was paid off by, and 
borrowed from, the 2nd defendant. The lower appellate Court 
conctrs in these findings, and both Courts have dismissed the suit, 
the question of law raised in the appeal memorandttm to the 
lower appellate Court (grounds 5 & 6) not being dealt: with by the 
Subordinate Judge. 

Finally, it is not found by either Court that the 2nd defen- 
dant has, or ever had, any creditor who has been defrauded by the 
colorable sale to thesplaintiff. On the finding of the Court in the 
former suit, the creditor of the 2nd defendant's father could, in no 
circumstances, have had recourse to this property, whether it had, 
or had nat, been sold о the : plaintiff. 

In these circumstances ‘the plaiptiff appeals, contending that 
the 2nd defendant, being a party*to a collusive decree, cannof 
set up the collusion fo defeat the effect of the decree ; and the 


Kana Row 
Y. 
Nuttramma. 


Miller, J, 
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Kana Bow respondents, on the other hand, contend that'no*fragd was effected 
ү. by the decree, and consequently, theplaintiffcaneely on it only as 
Suan, estopping the’and defendant from contesting it, and, inasmuch as 
Miller, 1. the plea of res judicata was not taken in the Court of first instance, 
effect cannot be given to that plea now. Itis also contended for 

the respondents, and not denied ол behalf of the appellant, that, 

as the law has been laid down by this Court, a purchaser cannot 

demand possession of the purchased property until he has paid 

the purchase-money. 


Now, it was the case of the 2nd defendant that the nominal 

sale was intended to shield the property from his creditors. That 
s what he allegéd in his written statement. Upon that case the 
first issue was drafted, and upon that case the Subordinate Judge 
in the appeal propounded the question for his decision. We must 
take it, in these circumstances, that the keeping up of the sham in 

the suit No. 218 of 1894, though it may not have deprived the ast 
defendant in that suit of the property, was none the lessa fraudu- 
lent and collusive proceeding intended to carry out the fraddu* 
lent intention in pursuance of which the sale-deed was originally 
executed and registered. 


The 2nd defendant is now alleging his own fraud to escape 
from the consequence of the decree thus fraudulently and coliw- 
sively obtained, and on the authorities in this Court he cannot be 
allowed to succeed— Ven£atramanna v. Viramma ?, Rangamma v. 
Venkatachart?; Үаттаї Krishnayya у. Chandru Papayya.* Ido 
not think Petherperumal Chetty v. Muntandt Servat* overrules 
these authorities. In that case the question of the effect of a decree 
between the parties is not discussed. We must, therefore, in my 
opinion, proceed in the view that the decree is a subsisting and 
effectual decree, and that, as bet ween himself and the 2nd defend- 
ant, the plaintiff is the owner of the house and site in dispute. He 
is, therefore, entitled to possession, but both Courts have found 
that he has not paid the price fixed in the sale deed. I have had 
some doubt whether the plaintiff ought to be allowed to succeed 
without now payiifg the price before obtaining possession, bug as I 
find that the decree in the former suit was based on a finding that 
he had paid the price, or at any rate a large portion of it, I think 





e l (M86LL В 10м, 9. ° d. І.І. В. 18 M. 878. 
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. Ф E 
that to direct Mim to do so now would in effect be to call in Kana Bow 
question the decf&e, which is just what eeither pagty саду Be, per- m 
mitted to do. : 

I would, therefore, reverse the decrees of the Courts below, and 
give the plaintiff a decree, but, in the circumstances, without 
COStS. e ? 

Abdur Rakim J.—It isa clear and well-established principle 
of law that when the decree of a Court has been passed, upholding 
a certain transaction between the parties to a suit, neither the 
plaintiff nor the defendant will be allowed afterwards to say that 
the decree was the result of a collusive arrangement arrived at by 

e them in order to carry out a scheme of fraud, and that it should, 
therefore, be treated asa nullity, and the state of things which 
existed previously to the passing of such decree be restored. And 
so also when two persons have combined to defraud a third person, 

* anal succeeded in their effort without obtaining the decree of a Court, 
the Court will not permit one of the parties to such fraud to shew 
that the transaction between him and the other party to the fraud 
was not really what it purported to be, and that it does not there- 
fore bind him. 


Miller, J. 


In the first case, the decree is regarded as a subsisting and 
effectual decree, so that the question covered by it is treated as res 
judicata, and in the second case, the Court refuses it on the grounds 
of public policy to help a man who, by his act, has imposed upon 
another to get rid of the consequences of that act as against 
himself. The subject is fully discussed iu Chenvtrappa v. 
Pultab$a! ; and the law as explained therein has been accepted in 
Rangammal v. Venkatachart.? That being so, the defendants, іп the 
suit out of which this second appeal has arisen, have no proper 
answer to make to the plaintiff'8E claim. Sometime between Мау 
1893 and June 1894 a creditor of the 2nd defendant's father, in exe- 
cution of a decree obtained by him, attached the property which is 
the subject-matter ẹOfəthis suit, alleging that it belonged to his 
judgment-debtoy Thereupon the present plaintiff preferred a claim 
to the property, stating that he had purchased it under a deed of 
sale, dated the 21st May 1893, from the 2nd defendant who owned 
itas his separate aitd self-atquired property. Не succeeded in esta- 
blishing this claim in O. S. No. 228 of 1894 with theaid of the 

* А ө _Ф 
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Ы e 
and defemdant who was impleaded in that sita, as “the 3rd defend- 
ant, obtatqing a decree dtclaring his right to the property, with 
the result that it was released from attachment. It is argued on 
behalf of the respondents that it being found іп О. S. No. 218 
of 1894 that the house in question was the separate property of 
the 2nd defendant, there was no necessity for propounding the 
néminal and colorable deed of sale executed by the and defend- 
ant in favor of the plaintiff. But even if that ре so, the convey- 
ance was put into use in order to put off the creditor of the and de- 
fendant’s father, and that, in my opinion, is sufficient to estop the 
and defendant from saying that between himself and the plaintiff 
the sale was a sham Further, as І have said, there being а decree 
ofthe Court in favor of the plaintiff declaring theevalidity of 
the sale in the presence of, and with the concurrence of, the 
2nd defendant, the question is concluded once for all so far as 
those two persons are concerned. Тһе learned vakil for the res- 
pondents, however, urges that the plaintiff is not, in any case, en- 
titled tohave possession of the property without paying the 
amount of consideration mentioned in the deed of sale, as it has 
been found that no part of the consideration was paid by him. 
But I do not think that this contention is well founded. In the 
first place, it is the case of the defendants themselves that it was 
never intended that any money should be paid. And the law 
being that, in circumstances such as these, the effect of the 
apparent traasaction, especially when, as in this case, it has been 
confirmed by a decree of the Court, cannot be got over by shewing 
that the real transaction was something different, if we were now 
to compel the plaintiff to pay the purchase-money as a condition 
precedent to his recovering possession of the property, the force 
of the rule would be materially impaired. The decision in 
Subramantya Aiyar ү. Роотапі cited at the bar is not, in my 
opinion, relevant to the question. "Phat was the case of the buyer 
of а certain property under a dona fide deed of sale seeking to 
recover possession of it from the vendor who taimed to retain 
possession by virtue of a lien for his unpaid purchdse-money. For 
these reasons, I agree that the judgments of both the lower Cotirts 
should be reversed and the suit of the plaintif be decreed, but 
that, in the circumstances of.the case, each party should bear 
hig own ooste throughout. И 

a IT-E ST 8. — — ——————— 
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IN THE HIGH COURT OF JUDICATURE AT MERDA ADS б, 


Present : Mr. ‘Justice Benson aud Mr. Justice Munro. ©; 


so ° 
The Regtilation Collector of Uthumalai у. | Appellante 
, Estate jos (Respondent) 

v. . 

R.'$ubbier ° .. Respondent 

s E (Petttioner- * 
P clatmant.) 
Court of Wards—Rulea—Claim made within time—Reference by Deores Collector — Collector of - 

Exelusion uf tune— Limitation Act, Ss. 4 and 14. Uthumalai 


Y. 
г Where there were both a Regulation Collector and a Decree Collector, and а claim варыег, 


e 88 preferred to the Regulation Collectorein respect of a debt before its recovery e 
was barred by limigition, the claim 1s not liable to be dismissed as barred on the 
ground thal the reference by the Decree Collector to the Civil Court. was made after 

the expiry of the Imitation period mm consequence of the delay that happened in the 
disposal of the claim by the Regulation Collector. 


* тф reference by the Decree Collector to the Court is not to be regaided ав the 
institution of a amt by the claimant, and B. 4 of the Limitation Act has no application 


to i 
The question that could properly be referred is whether the claim was legally 


enforceable when it was made tothe Regulation Coilector and not whether it was 
legally recoverable on rome subsequent date arbitrarily fixed by the Regulation 


Collector. 

Diter :—The сабе will be different £ there was no Decree Collector at all, ®but 
there was only the Regulation Collector, when the suit will have to be filed before it is 
barred. 


A Regulation Collector 1s not a Court **which fiom defect of jurisdiction was n- 
able to entertain the claim” within the meaning of 8, 14 of the Limitation Act, and 8, 14 
will not avail for the exclusion of the timc taken before the Regulation Collector, 


Appeal from the order of the District Court of Tiftnevelly 
їп С. M.A. No. 5 of 1907 presented against the order of the 
Court of the District Munsif of Ambasamudram in M. P. 
No. 3207 of :906. “ 

C. F. Napier for appellant. 

P. R. Sundarater forerespondent. 

The Court delivered the following 


JUDGMENT :—This appeal relates to a claim duly prefer- 
red to the Regulation Collector of the Uthumalai estate for a sum 
due to the claimaut by the estate. Te claim was made within 


t A. А. А. О. No. 62 of 1907. е Sth May 1908 ө 
*2 » 
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Cdlecorof« six months of the publication ofa notidicgtion under S. 30 of 


Uthumala: 


v. 
Sabbler. 


Regulation V of 1804 as amended by Madras Act IV of 1899 and 
at the ti§ue.when it was'made іп December of 3 IGOI its recovery by 
suit in a Civil Court was not barred by the Limitatitm Act. 


A Collector, "for the purpose of executing decrees which were 

in force against the estate, generally called a Decree Collector, as 

«opposed toa Regulation Collector, was appointed on the 20th 
September rgor. 


A new Regulation Collector was appointed on the 3oth 
October rgor, and, as already stated, the present claim was made 
to the Regulation Collector on the rst December 19or. Оп the 
17th September 1902 the Decree €oliector called on the Regula 
tion Collector under Rule 3 of the rules framed Ander the Act 
“ to furnish him with full particulars of all claims notified to him 
under S. 30.” It wasthe duty of the Regulation Collector to 
“ thereupon furnish the (Decree) Collector with such particulars" 
and to state in regard {о such claim whether it was allowed or 
disallowed in whole or in part. ыз 


This, however, the Regulation Collector did not do. 


So far as appears from the record he kept the claim pending 
before him until 1904, and then refused to pay it on the ground 
that a suit for its recovery had become barred at the end of 1903, 
though admittedly a sum of Rs. 255-8-5 was legally due and re- 
coverable when the claim was made in 1901. His decision was 
upheld by the Court of Wards, and the Regulation Collector then 
reported to the Decree Collector that he had disallowed the claim 
as time-barred. 


The Decree Collector then, under Rule 7, referred the matter 
to the Civil Court for decision, and both the District Munsif and 
the District Judge held that there was no bar by limitation. It 
isagainst this order ofthe Courtsthat the present appeal is 
made. : ee 


The construction of the Act and of the rifles framed under it 
are not free from any difficulty, but we think it'is clear that there 
is no bar by limitation in this case. , Е . 


This is not a case in which no Dectee Collector was appoint- 


e ed but only a Regulation Collector. dn such a case, if the claim 


A e * 
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was disallowed by the Regulation Collector and the Court of Wards, {olfector vf 


the claimant world have no remedy except to file a syit dn the 
Civil Court as contémplated in S. 4o of the Act. W guchea * sait 
were instituted, no doubt, S. 4 of the Limitation Act would bar it 
unless it were instituted within the time allowedeby law, end the 
time during which the claim was pending before the Regulation 
Collector could not be excluded since there i$ no. provision in the 
Act for the exclusion of such time, and S. 14 of the Limitation,Act" 
cannot be relied on tg justify the exclusion, since it cannot be said 
` that fhe Regulation Collector is “ a Court which from defect of 
jurisdiction was unable to entertain " the claimant’s suit. Provi- 
sion for the exclusion of such time seems to bg obviously re- 
«quired for the protection of Ьо wards and claimants, for in the 
absence of such a provision each prudent claimant will have to 
filea suit in the Civil Court before his claim is barred even 
though tbe Regulation Collector may be eventually prepared to 
dfsclfarge it. 


* The present, however, is not a case of this kind. There is no 
suit in the Civil Court, and there is no need for any such suit in 
order to obtain the decision of the Court on the validity of the claim. 
Here both a Regulation Collector and a Decree Collector were in 
existence before the claim was made. The claim was, therefore, 
bound to be placed before the Civil Court for decision unless the 
Decree Collector was prepared to payit. The only question in 
regard to limitation that could properly be pleced before the Civil 
Court was whether the claim at the time that it was made to the pro- 
per authority under the Act was or was not one that was irrecover- 
able at law. If it was not irrecoverable when made, and if the sum 
was then other wise legally due, it was the duty of the Decree Collec- 
tor to admit the claim and to discharge it to the extent of assets in 
his hand and with due regard to the provisions of the Act relating ` 
to the discharge of proved debts! If the Decree Collector was in 
doubt, or if the Regulation Collector, on behalf of the estate, dis- 
puted the claim, it was the duty of the Decree Collector ta refer 
the matter for the decision of the Civil Court and,to be guided by 
its decision. The reference by the Decree Collector to the Court is 
not to be regarded as the institution of a suit in the Сош by the 
claimant as plaintiff, agaifist the Regtdatiou Collector as défendant. 


It is a reference made to the Court undera special provision of law, * 


Uthumalal - 


v. 
Bubbier. 
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Collector ofe and, therefore, S. 4 of the Limitation Act has no application. 
Utbumsiat Phe question that could properly be referred i is whether ‘the chaim 
Subbier. was fegally. ewforceable it the time when it was made to the Regu- 
lation Collector, not whether it was legally recoverghle on some 
subsequent date arbitrarily fixed by the Regulation Collector. There 

is no ground for the contention that it is open іо the Regulation 

Collector to keep thé claim pending before him until a sait on it 

*would be barred and then to refuse to pay it on the ground that it 


had become barred. ^ A 


We dismiss the appeal with costs. : Е 


, LÀ 
* IN THE HIGH COURT OF JÜDICATURE AT MADRAS. * 
E е ` 
Present :—Mr. Justice Munro апа Mr. Justice Abdur Rahim. 


A. Narasimhayya of Bidamannur .. Complainant.* 
. 9. 
А. Venkatasawmi and 2 others .. Accused. 


Cr. P. CG, 8. 195 (a)—Penal Code, S 182—Village Magistrate sut subordinat? to 
Sub-Magrstrate—" Subordinate officer ": meaning of. 

A Village Magistrate is not an officer subordinate to a Sub-Magistrate within the 
meaning of 8. 195, Cr. P. С. The subordination of one officer to another should arise 
either by express enactment or from the fact that botn public servants belong to the 
same gepartment, oue being superr in rank to the other. . 

[Regina v. Peiiannan and Nas алал distinguished and doubted]. 
Nara- Case referred for the orders of the High Court under 5. 438 


simhayya 


+ of the Criminal Procedure Code, by the District Magistrate of 


Venkata- Guntur. 
Бату п, 


The question in the case was whether a Village Magistrate 

is subordinate to a Sub-Magistrate, within the meaning of S. 195, 

. Cr. P. C., so as to empower the Sub-Magistrate to grant sanction 
fora false report of theft made to the Village Magistrate. 


The Ag. Public Prosecutor (Ё. Narayana Као) in support of 
the reference. 


7. Prakasam forthe zud and зга аиса 


L. A. Govindaraghavier for C. Venkatasubbaramiahk {рт the 


complainant. . 
: : „_ с 
ОК, б. No. 213 of sc С. Б. No H 010%. . ~2nd'Bepteñrber 1908; 

1. (188)L L.R.4 M 241, ... : эң SA 


б. 
e. 
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The Ag. Publis Prosecutor (К. Narayana Rao) :—The 


` Nafa- 


observation in’ Reg. о. Pertannan and Nazyain і ise obttgr. In ve 
Madhava v. Subba? it was held that a District Mugistffte боша Venkata- 


not withdsdw a case from the file of a Village Magistrate. S. 528 
covets most of such cases. Still some cases remftin unprbvided for 
—Stvakolandai v. Arumugan.? The Village Magistrate is not a 
Magistrate within the Criminal Procedure Code, Sec. т, CI. (0) 
See also King-Emperor v. Thammanna Reddi* ; Abdul Rahman 
v. The Emperor 5 efollowing Hatbatkan v. The Emperor.* The 
Ројісе are held not to be subordinate to the Collector: - : 


Т. Prakasam relied on Regina у. Pertannan and Naran? and 
Regina v. Sherk Beart”. . : 
The Conrt passed the following 


ORDER :— А case of theft was reported toa Village Munsif 
who sent the usual reports to the Police and the Sub-Magistrate. 
„Тр Police submitted a referred charge sheet and asked the Sub- 
Magistrate for sanction to prosecute the complainant. ‘The Sub- 
Magistrate sanctioned the prosecution of the complainant for an 
offence under S. 182, I. P. C. 


Under S. 195 (а), Cr. P. C., no Court shall take cognizance 
of an offence under S. 182, I. P. С., except with the previous sanc- 
tion or on the complaint of the public servant concerned or of 
some public servant to whom he is subordinate. In the present 
case the public servant concerned was the Village Munsif, and he 
took no action, The sanction granted by the Sub-Magistrate 
will, therefore, bea good sanction only if the Village Munsif is 
subordinate to the Magistrate. Ойг attention has been drawn to 
Regina v. Pertannan and Narain. . 


There, one of the grounds on which the sanction was sub- 
mitted to be illegal was that the Sub-Magistrate had no power to 
give sanction as he was not the public servant to whom the infor- 
mation was given. In dealing with this the learned Judges re- 
marked as follows : у“ «Уе think all was done that was neces- 
sary. The publig servant himself complained, which is sufficient 
to satisfy the requirements, of the section, айа if it were not 





1, (1884) L T, R. 4M8. 2. (1891) ІІ. B. 16 M. 94. 
3. (1902) I, І, В. 26*M. 894, 4. (1901) I. L- R. 25 M. 667, - 
5. (1907) 1 O. І, J. 371, А < €. (1905) T. L, B, 38 0. 80. 
7. (1888) L L B. 10 М, 88, (F. B) е Е 
e е 
e е T 


Nāra- ` 
аййпазуа 


Venkata- 
swami. 


Kappuewami К 


Vijia Yainar. 


LJ 
586 THE MADRAS LAW JOURNAL REPORTS. [VOL. XVIII. 
ee 


so, the Village Magistrate may be said to he gubordinate to the 
and Class Magistrate, and {Пе sanction of the zn Class Magis- 
trate «woull be sufficient.” That case is not exactly on all fours 
with the present case, in as much as a complaint seemg to have 
been made by the Village Magistrate to whom the information 
was giveu, It was,therefore, unnecessary to decide in that case 
whether the Village Magistrate was or was not subordimate to 
{бе Sub-Magistrate, and no reasons were given for the opinion 
that the Village Magistrate may be said to be gubordinate to the 
Second class Magistrate. The subordination of one public ser- 
vant to another may arise either from express enactment or from 
the fact that both public servants belong to the same department, 
+оде being superior іп rank to the Other. We аге not aware of 
any enactment which makes Village Munsifs subordiflate to the 
Sub-Magistrates. The Criminal Procedure Code does not do so, 
nor do Regulations XI of 1816 and IV of 18:1. Village Munsifs 
and Sub-Magistrates do not belong to the same department. We* 
are unable, therefore, to see how Village Munsifs can be said tobe 
subordinate to Sub-Magistrates. We, therefore, revoke the sanc? 
tion granted by the Sub-Magistrate in the present case. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Pgesent :—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


Kuppuswami Chetty ..  Appellant* 
0, (Defendant). 
кз Vijia Nainar .. Respondent 
(Plaintif). 


jolda Court, functions of—C. P C, Sa. 561, 577—Piayer for possession and 
in the alternative for the veturn ofthe purchase-money—Deores for possession in the 
first Coxrt—Jurisdiotron of Appellate Court to modify the deoree by үн the alter- 
matice relief in the absence of memo of objections. 
, The plaintiff sued for possession of property or, ш the alternative, the return of the 
purchase- money ‘he first Court gave a decree for possession. The District Judge on * 
appeal held that the suit for possession was barred by 8. 317, О P. C , but gave.a deciee 
for money, which he found the pla'ptiffs to have pal Tne:e was цо memorandum of 
objections under 8. 561, C.P.C. е е 

Held; that the plaintiff having got bis primary relef, thew :as nothing for him 
to file a memo under 8 661, O Г. O, and that it was within the jumsdiction. of the 
appellate court to modify the decree in the way it did Kulaikada Pillar v. Pirwa- 
natha Pillai1 distinguished, - d ° ° ea" Е 


Бер ұт 
* 8. А. No. 1808 of 1905. * 11th September 1908. 


° oo 1. (1904)°T. І, R. 28 M0229. 
о ° 


е 
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Second Arpaal.from the decree of the District Court of Карине 
Seuth Arcot in’ A. S. No. 34 of 1905 presented against the decree Vijia Nainar, 
of the Court of the District Munsif of Cuddalore in © S^ No. 


461 of 1908? x 
T. R. Ramachandra Atyar for appellant. ©  . " ° 
K. C. Seshachariar for respondent. • 
The Court delivered the following E 


JUDGMENT:—Munro J.—The plaintiffs case was that he 
* purchased the plaint house at a court sale for Rs. 360, benami in 
the name of the defendants. Не sued to recover possession from 
thé defendant or, in the alternative, for the epurchase-money 
e paid by him for the house. Тһе District Munsif gave the plain-* 
tiff a decred'for possession. On appeal, the District Judge held 
that the plaintiff's suit for possession was barred by 8.317, C.P.C. 
He found, however, that the purchase-money had been paid by the 
"plfintiff and gave him a decree for Rs. 360. In second appeal by 
the defendant it is contended that he should not have granted 
the alternative relief inasmuch as the plaintiff did not putin any 
memorandum of objections under S. 561, C. P. С. In support 
of this contention Awlarkada Pillai v. Viswanatha Pillai? is 
cited. 


* Iam of opinion that the decree of the District Judge is 


right. ‘The primary or major relief asked for by the plaintiff 
was delivery of the property. Having obtained this relief in. the 
first Court he had no ground for appealing and therefore no ground 
for putting in a memorandum of objections under S. 561, C.P.C. 
The District Judge found that the plaintiff was not entitled 
to the major relief granted him by the District Munsif. "There was 
nothing, in my opinion, to prevent him from giving a decree for 
the minor relief on finding that the plaintiff was entitled to it. 
The case would have been different if the District Munsif had 
refused the prayer for possession and had given a decree for the 
purchase-money. Had*the defendant then appealed, the plaintiff, 
ifhe wished to have the decree altered to one for possession, 
would have been bound to*put in a memorandum of objections 
regarding the refusal Sf his,prayer for possession ; for the rejection 
of that, his major prayer, gave hing good ground for appealing. 


Lg (fpot) t. D. R. 28 M. 229, g ы 





e 
Kuppuswami 


т," 
Vijia Nainar. 
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She case Kulatkada Pillai v. Viswanatha Pillat is clearly 
distingpishable. In ,that case the plaintiff Claiming title 
undef a shte frofh the add defendant who was a veudee from the 
widow of a brother of the rst and 2nd defendants suet» all these 
defendant? for poss@ssion and in the alternative for return by. the 
3rd defendant of the pyrchase-money. The Distiict Munsif held 
that the claim for possession was barred by the adverse posstssion 
of the rst and 2nd defendants, and gave a decree for the purchase 
money against the 3rd defendant. The 3rd defendant appealed, 
making defendants Nos. т and 2 and the plaintiff, respondents. 
The Subordinate Judge found that there was no bar by the /ad- 
verse possession en the part of the defendants Nos. т and 2 aud, 
"although the plaintiff had put in no' memorandum of objections, 
dismissed the suit for purchase-money against the ad defendant, 
and gave the plaintiff a decree for possession. The rst and and 
defen?ants then appealed to the High Court objecting to the re- 
versal of the decree of the District Munsif, so far as it was *in* 
their favour. From the above it is clear that the plaintiff cquld 
have objected in appeal to the decree of the District Munsif in- 
as much as it refused him the major relief he had claimed, namely, 
possession. He was, therefore, boundif he wanted to obtain that 
relief in the appeal filed by the 3rd defendant to put in a memo- 
randut of objections I, therefore, dismiss this second appeal 
with costs. 

Abdur Rahim J:—I think the contention of the appellant 
is untenable on the face of it. The plaintiff, who is tbe respon- 
dent iu this second appeal obtained a decree in the District 
Munsif’s Court for the delivery of possession of the property 
which he had bought, the very relief which he sought by his suit. 
He was quite content with what he got, but the defendant 
appealed, and the appellate Court held that the plaintiff was not 
entitled to recover the property buteonly its value as alternatively 
prayed for in the plaint. It seems difficult to comprehend that 
the plaintiff should be required by law, as*cghtended for by the 
learned pleader for,the appellant, to file a special* memorandum of 
objections against a decree which he “had sought and obtamed. 
He did not want to take any objectioneto that decree, anti, there- 
fore, S. 561, C. P. C., can have no application. The order of the 
* ° l. (1901) I. L. В, 28 M $239. 
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appellate Court varying that decree was quite within its compe- «Жарриву! 
tence under S. 577, C. P. С. . vijia Nainar, 


I, therefore, agree that this appeal iltud be di5misstü with 


costs. )* 
e. 


б , e е: 
IN THE HIGH COURT OF JUDICATURE АТ MADRAS. 
Présent:—Mr. Justice Miller and Mr. Justice Pinhey. 


Janaki "Ammal .. Appellant* 
v. e (Defendant). 
Narayanaswami Iyer .. Respondent 
(Plaintif). 
С. P. C., 5. 503—Acoounts—Jurisdiotion of Subordinate Court v cal upon Receiver Janaki 
o appointed by High Court to furnish accounts. „ Ammal 


A subordinate Court has no jurisdiction to call upon a reciever appointed hy a High Жагаўайа- 
Court pending an appeal before it to furnish accounts or to make aay order or give any swami. 


direction as supplementary to those given by the High Court without authority given 
by the High Court. 


* "Appeal from the order of the Subordinate Judge’s Court, 
Mayavaram, in О. P. No. 182 of 1608 (О. S. No. 30 of 1907) and 
petition under S. 622, C. P. C., praying the High Court to revise 
the said order and petition. 

Ж. L. Rosario and M. Subramanta Atyar for appellant. 


C. Madhavan Ма, T. R. Ramachandra Atyar, Т. R. Krish- 
nafami Aiyar and С. S. Ramachandra Atyar for respondents.e 


The Court delivered the following 


JUDGMENT:—We think there is no appeal under S. 588, Cl. 
(24), of C. P. C.—vide Rant Kesholat Kumari v. Mac Gregor. 
We dismiss the appeal with costs. 

But we have no doubt that the Subordinate Judge’s. decision 
to make the order is a judicial order (he considers the question 
whether he has jurisdiction to make it and decides in favour of 
the jurisdiction) and one which can be revised under S. 622, 
C.P.C. We think the Subordinate Judge had no jurisdiction 
to call upon the firs defendant to furnish accounts. She was 
appointed receiver, by’ the High Court pending an appeal, and, 
in our opinion, ne other Court had power to make any order or 
give any direction as supplementary to those given by the High 


* A. А.О No. 181 ot M08. , 19th September 1908. 
C. В. P. No, 894 of 1908. н 
16 (1908) 12 С. W. N. 648, . ° 


ж . TR 


[] LI 
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Чалам * Court, or without authority given by that Court, There was по 
Ammal proceeding pending,before the Subordinate Judge—Ramanadhan 
Narayana» Chetty "V. Narayanan Chetty1—and the order of the High Court 
' informing him,of the appointment does not give him *jurisdictión 

to give Girection$ to the receiver. E . 
We sèt aside thé order with costs in both Courts. 
"IN THE HIGH COURT OF JUDICATURE AT MADRAS 

(FULL BENCH.) • 
Present :—Sir Arnold White, КА, Chief Justice, Mr. Justice 
Sankaran Nair and Mr. Justice Pinhey. 


Damaraju'Narasimha Rau , T Appellant * 
Е v. х Platnts iff). 
'Thadinada Gangaram and others .. ReSporidents 


(Defendanis 2 to 5 
and 1s! defendants 
legal representae * 


ives.) 
Narasimha Limitation Act Ан». 29, 49, 62, 120.—Suit for value of property attached 8nd sold 
Чап wrongfuily— Cause of ааҢңот—. P. C., S. 283. 
Gangaram. Per Full Bench (Sankaran Nair J. dissentiente.) А`впіб for the value of paddy 


wrongfully attached by defendants in execution of a decree and sold is governed by 
Art: 29, and limitation begins to run from the date of the wrongful seizure. 

Per Sankaran Nair J.:—The article applicable is either Art. 62 or Art. 120, and the 
cause bf action arises from the date of distribution of the sale proceeds among" the 
defendants. 

Per Chief Justice.—Art. 29 is not restricted in в application to claims for conse- 
quentia! damages: 

Per Chief Justice and Pinkey J. 1—8. 283, C. P. C, and Art. 11 of the Limitation 
Act do not affect the scope of the other articles of the Limitation Act. 

Second Appeal from the decree of the District Court of 
Godavari in А. S. No. 7x of 1904 presented against the decree 


of the Court of the District Munsif of Ellore in О. S. No. 219 
of 1903. 

The facts are fully set forth *in the judgment of the Chief 
Justice. 

Т. V. Seshagiri Atyar for appellant.” $ 

V. Ramesam, for respondent. 

Т. V. Seshagiri Atyar:—As ‘against ath defendarit, the 
csuse of action arose on the date of payment, In his Case, either 





* В. A. No, 480 of 1905. 18th August 1908. 
° А 1. дЫ LL R. 27 № 602. · 
. e 


э 
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Art. 


Priya v. Ramakanta. ? There is a distinction between ckaim for 


62 0r 120° wonldapply—Rupatai v. Audtmula! ; see also Luxms „азза 
u 
Y. 


loss of goods, and Toss for damages owifig to attaehmegt.. * Phe Gangaram, 
combination ‘of the claims might affect the question of limitation. 

Fagjivan v. Gulam.?. In Murugesa Mudaltar v. Votharars атау, № 

the: question of limitation did not arise. Manavikraman v. Koya® z 
applies Art. 49. Till the custody of the Court ceases, there is no 
limitation, Raya of Venkatagiri v. Isakapallé Subbiah’ ; Rama? 

swamy v. Muthuswagty." Art. 62 is the proper article applicable: 

see Atyappa Reddi v. Kuppusmamy Reddi? ; Mahomed’ Wahab ` 

у. Máhomed Ameer. Title being declared By judgment, title 

dates back—Hartsankar v. Naran Karsan*? ; Mahomed у. Pitam- 

bar? ; ; Amb v. Kettlamma’? ; Ktisinam po у. Pathma Bee*3, • 
Аена, tight *of action is suspended on the principle of Lakkan- 
chundersen у. Madhusudansen 14 ; Ranitsurnomayee у. Shooshee 


Mokhee Burmonsa?"; Rangayya Appa Row у. Bobba Sriramulu.®® 
` Theft is nothing against the party choosing his own starting point 


when there are several starting points for different purposes 
Otherwise, great inconvenience and injustice might result. 


V. Ramesam:— Under 5. 295, C. P. C., the applicant 


ratifies the attaching creditor's acts. Frame of the plaint is 
immaterial. The tortious act was the wrongful attachment of 
goóds. Art. 62 applies to money. Art. 29 applies to other nfove- 
ables. Rupabat v. Audimula? says Art. 29 does not apply 
to money. Arts. 17 to 43 apply to torts. Arts. 62 and r20 аге 
not applicable when earlier articles apply. Moveables differ 


from 


immoveables іп that present possession is takne away of 


moveables when attached. Multan Chand v. Bank of Madras!" 
is relevant. It is inconsistent with Yagjivan v. бијат. In 
Rupabat v. Audimulam, * money deposited as the judgment 
debtor's drawing alone was wrongful. In Manavtkraman v. Koya," 





1 
3. 
5 


T. 


9, 


11. 
18. 
1g 


. (1887) LL.R. 11 M, 345. 


2. (1902) LL.R. 30 C. 440. 
(1883) LR. 8 B. I7. | 4. (1889) LL.R. 22 M. 478 and 23 M. 621. 
(1895) L L. R, 19 Mas. 6. (1908) LL.R. 26 M. 410. 


(1906) LI, В, 80*M. 13. 8. (1901) LL.B. 28 M. 208. 
41905) I. L. R*82 C. 527. — e 10. (1893) І. L В 18 B.260. 
(1874, 21 W. В. 435. o 12. (1890) І. L. T. 14 M. 28. 


(1905) L L.R 29 Ma 151. ® 14, (1907) Т.І. B. 85 E. 209 (F. B) 
(1868) 13 M. I, А, 944, ° 16. (1903) I. L. R. 37 M. 113 (P. О.) 
1 117. SEO RE R $7 M. 316, А 


Gangaram: 
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ft was immaterial which article applied’ *Vog cannot split 
upa yong Ramanaratn, v. Umrao Singh. lyüculty of аѕѕе5ѕ- 
mentis-nogrouhd for keeping off limitation—Ramasing v. Bhottro 
Мапуге? ; see ago S. A. 1095 and 1096 of 1904 (Benson and 
Wallts ]].); Mitrd, p. 824, quoting a Central Provinces cases 

Syed Mahomed Yusufuddin v. Secretary of State? is also ‘in 
peint. Ignorance of rights is no ground to postpone limitation, 
Rangáyya Appa Row v. Вођа? and other cases have no application. 
‚Т. V. Seshagiri Atyar replied. : 

The Court delivered the following 

JUDGMENTS :—The Chief Fustice.—The question for dehet: 
„mination in this appeal is whether éhe plaintiffs suit is barred’ by 
limitation. For the purpose of this question the material facts 
and dates are as follows: 


Defendants Nos. 1 to 3 brought a suit against the 5th defend. 
ant, aud on December roth 1899 attached certain paddy before * 
judgment. The plaintiff put in a claim petition with respect to 
the paddy. On March 8th, 1900, this petition was dismissed.” Oh 
March 26th, 1900, the plaintiff brought a suit under S. 283 of the 
Code of Civil Procedure to establish his right to the property. Оп 
November 18th, 1901, he obtained а decleration as to his right. 
On February 7th, 1903, this declaration was affirmed on appegl. 
In the meantime, the property had been sold by the Court, and on 
May 15th, 1900, the proceeds had been distributed to the defend- 
ants, the 4th defendant having received his share asa party 
entitled to rateable distribution. On June rst 1903, the present 
suit fora refund of the money by the defendants was insti- 
tuted. The plaintiff contends that time began їо тип from the 
date of the distribution of the proceeds of the sale of the attached 
property. If this is so, and the period of limitation is 3 (three) 
years—deducting (as itis concedgd the plaintiff is entitled to 
deduct) the time when the Court was closed—the suit is in time. 


"The Munsif held that time began to fuy®from the date of the 
attachment (December 10th 1899), that the drticle of the and 
Schedule to the Limitation Act whiclt applies was article 4d, and 
that the suit was time-barred. The District, Judge hefd that the 

1. (1907) L L. R. 294.615, °? Ga (1875) 24^ W. R. 298," 
$. (19089 80 I. A. 151. & c. I. Т. R. 80 O: 872. £t (1903) LL.R. 27 M, 148 (P. C.) 








~ 


в 
PARTS 23 & 24.] THE MADRAS LAW JOURNAL REPORTS. - 593 : 
question of limitation was governed either by Article 49'or Article: Narasfinhs 
36, and affirmed the Munsif’s decree. The lower Coart А have фе 
dealt with the case on the footing that the attached. prqperty wes Gangaram. 
moveable ptoperty, and I deal with the case оп the same footing. Ом? Justice, 
My vjew is that (he appropriate Article is Artigle 29, siace this is " 
theonly Article which refers specifically to wrongful seizure under 
legal process. This was the view taken by this Court in Muru- 
gesa Mudaliar v. Fattaram Davi. I donot think this Articfe 
should be construed as not applicable where the plaintiff seeks 
only to recover the value of property seized or the sale proceeds if 
the property has been sold, and as limited to claims for conse- 
quential damages. ‘This is obviously not the sepse in which the 
word is used in Articles 30 anf 31, and I do not see why it should. 
be construed in this restricted sense in Article 29. If Article 29 
applies, the law is express, and the time is one year from the date 
of the seizure. No doubt S. 283 of the Code makes provision for 
*a special procedure whereby a claimant to property which has 
been seized in execution may establish his right, but I fail to see 
flow the provisions of this section can have the effect of post- 
poning the time when limitation begins to run, or suspending the 
time which has begun to run, when the Limitation Act makes 
express provision in the matter. 


* Further I can see no good ground for holding that timt does 
not run so long as the property remains fs custodta legis. The 
damage to the plaintiff isthe seizure of his property. ‘True, he 
may eventually succeed in showing the property is his, and in 
the meantime the property is safe, but he is none the less damaged 
by being deprived of the enjoyment of his own property. The 
measure of damages is, of course, a different matter. If he 
brings his suit after his property has been restored to him, and 
his suit is in time, he can of course only recover damages 
on the footing that he hasenot been permanently deprived 
of his property. If he has already recovered damages on the 
footing that he haf, b&en permanently deprived of his property, 
and it is afterwafds determined that the property is his, or the 
plairtiffs suit is ultimately dismissed, а question may arise as 
to what “order the Court,ought to make with regard to the 
disposal of the attacked property or the proceeds thereof if 


"o Le (1900) L D. R. 28 M. 621. . . 


Narasimha ` 
Ran, 
у. 
Chief Justice, 
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it had beer sold; but I do not think this is а question which can 
be taken intg consideration in construing the plafn language of 
an enactment, " . s 

In Murugesa Mudaltar у. Fattaram Davt,! where goods were 
attached and sold, whilst a declaratory suit by a party who 
claimed to be the owner of the goods was pending, it was held 
that time began torth from the date of the attachmenj. If 
Atticle,29 does not apply, I think the appropriate Article is 
Article 49—вее Multanchand v. Bank of Madras*—and that time 
would run from the date when the property. was wiongfully 
taken. In this view also the suit would be time-barred. The 
case Ramaswamy Ayyar ч. Muthuswamy Ayyar,? where property. 
bad been seized by a Magistrate, is, # think, distinguishable. B 

It was contended on behalf of the appellant fhat either 
Article 62 or Article 120 applies. As regards Article 62, it is not 
necessary for me to consider whether if there had been no specific 
Article, which, as it seems to me, in terms applies to the present 
case, the money received by the defendants in this case is money 
had and received to the plaintiff's use within the meaning of the 
Article. I think Article 29, which is specific in its terms, applies, 
and not the general provisions of Articles 62 or 120. As I read 
the judgment of West J. iu Fagyrvan v. Gulam4 I think it supports 
my view. . 

As regards the 4th defendant who received a portion ofthe 
sale proceeds by way of rateable distribution, I do not think that 
as regards the question of limitation, any distinction can be drawn 
between his case and that of the other defendants, since his right 
to rateable distribution is dependant on the seizure which has 
been held t5 be wrongful as against the plaintiff. 

I would dismiss the appeal with costs. 

Sankaran Ма J.:—The suit was instituted on rst June, 
1903, to recover the value of the paddy crops belonging to the 
plaintiff, attached by the defendants 1, 2 and 3 before judgment 
in a suit brought by them against the 5th* q@fendant, and sold 
on the roth April rgoo, to satisfy the decree obtathed in that suit. 
'The proceeds of the sale were distributed among the defendents. 
on the 15th May, 1900, and it is accordiggly argued befort us that 





1. (1900) I. L. В. 98 M. 621. «^7 = üd)rf.H99Mdo * 
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Article 29 applies and the suit is barred as it was not brought 
within one year, from the date of the attachment. Thé plaintif 
presentéd a claim petition when the property waf attathed ‘which 
was dismissed on the 8th March, rgoo. He sued до declare his title 
on the 26th Mareh, 1900, and he obtained his fénal decree declaring 
his title on the 7th February, 1903. 


e 

^ person whose property is attached in a suit between thérd 
parteis is entitled under the Civil Procedure Code to apply to the 
Court which atfached his property to release the same from 
attachment, and the attachment will be set aside and the property 
released if he proves his title. The property, if moveable, remains 
itt the custody of the Court while under attachment, and it wil 
be restored to him on proof of his title. ` 


If he fails in his application, the Civil Procedure Code allows 
him to bring a suit to declare his title within one year from the 
dgte of his order, and if he obtains a decree in his favour, the 
Court which attached his property and in whose custody it con- 
*tiitues to remain is bound to restore it to him on his application. 
If the property has been sold and the proceeds ate in Court, it is 
bound to deliver to him such proceeds. ‘The loss of the moveable 
property is not, therefore, in my opinion, а necessary consequence of 
the wrongful seizure by attachment. The right to sue even after 
one year from the date of the attachment implies that the pro- 
perty continued in the claimant even after the expiry of the period 
prescribed by Article 29. So long as the property remains in the 
custody of the Court he cannot be said to have lost it and is not 
therefore entitled to any compensation for its loss, and Article 29 
of the Limitation Act does not, therefore, apply. If might be 
otherwise where the loss to the plaintiff is directly due to the 
seizure. A suit, for instance, for damages on account of the depri- 
vation of the use of the goods, for instance, for the hire of furni- 
ture under attachment, would'come within the Article. If Article 
29 applies, the result will be curious. If the owner of the moveable 
property gets his compensation from the plaintiff who attached 
his ctops before’judgment, апд that plaintiffs suit is dismissed, 
to whom is the Court to dtliver the property ? Not to the owner, 
who has'got his compensation. Not to the defendant, as whose 
property it was attachtd, becausee it has been declared not to 
belong to him im the suit which awarded compensation: Not*to 


| Narasiinba 


"Вап 
v. 
Gangatüm, 
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Narheimha she plaintiff who failed in his suit and neve» claimed it to be his 


Raw 
v. 


Gangaram. 


Sankaran 
а Nair. 


property." • . 

The tipinioh ores iu Murugesa Mudalür v. Fattaram 
Davy,? that Artigle 29 applies to such a case is opposed to the 
opinion éfpressed eon the same facts in Muruyesa Mudali v. 
Jattaram Davy," and both were obiter dicia. From the statt- 
ment of facts by the Judges of the Small Causes Court if does 
not clearly appear whether after attachment the property con- 
tinued in the custody of the Court or in theepossession of the 
defendants. 


Nor, in my opinion, does article 49 apply. The suit is not for 
any specific movéable property, nor have the defendants wrong- 
Tully taken, injured, or detained the property. The wrongful 
seizure was by the Court, though at the instance of defendants 
Nos. rto 3. Ifthere was any wrongful taking or detention of 
any property it was only when the money was paid over to the, 
defendants. The Article that applies is, therefore, either Article 62 
or Article 120, and in either case the suit is not barred. • 


Mr. Ramesam contends that the ріаіпіі 5 cause of action 
arose when the wrong was inflicted on him. This may be so, but 
the wrong for which he now claims compensation is not the 
attachment but the payment to the defendants of the money which 
belongs to him. ° 

Of the authorities cited the decision in Lakshmi Priya 
Chowdharani v. Rama Kanta Saha? supports my view. The 
case in S'ugyivan v. Gulam* was strongly relied upon by 
the respondent's pleader. But a careful consideration of that 
judgment has satisfied me that it strongly supports my con- 
clusion. Mr. Justice West points out that when the plaintiff 
wants to recover his property, the proper course to follow is 
the one I have already indicated. He adds: “ Besides the re- 
covery of the article, theowner may 'seek compensation for damage 
to it and for his loss of the use of it and for such a suit Article 29 
prescribes a term of one year.” I agree. ‘But he also holds that 
when'the recovery of the article may become impossible or undesir- 
able, the owner may seek compensatión both for the thing ftself 
and for the damage he has sustained through being déprived of 
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`{һе use. To ИСИ 4 suit then Article 29 would apply “as thé 
dóuble claim of * compensation consists of» elements ‘of identical 
character ; -these, though capable of separate existehce? Меца һу 
contract In their subject into one.” "This reasoning will only 
applf when thef blend into one by the plaintiff finding it impos- 
sible or undesirable to recover the property probably on account 
of its *natyre by reason of the seizure itself. It obviously canngt 
apply when the two claims blend into one after the expiry ‘of the 
period prescribed Uy Article 29, At any rate, I do not think that 
the learned Judge had that case in view. ‘The suit itself was 
apparently not brought within 3 years after payment to the 
defendants. р ` 

I am, gherefore, of opinion that the plaintiff's claim is not 
barred, and would accordingly reverse the decrees of the Courts 
below and pass а decree in favourof the plaintiff with costs 
throughout. 

By Соокт:—Аѕ there is some conflict in the authorities, we 
refer the appeal under S. 575 of the Code of Civil Procedure to a 
Bench of three Judges. 

The case was again posted for hearing on the 18th August 
I908, and the Court delivered the following 

e JUDGMENTS.—The Chief Fustice :—I adhere to my for- 
mer judgment. 

Sankaran Natr J.:—I have nothing to add to my former 
judgment. 

Pinhey J:—I have no doubt that the present suit is barred. 
It is urged that the wrong for which the appellant claims com- 
pensation is not the attachment of his paddy but the pf£yment to 
the defendants of the.money realized by its sale. If the seizure 
was not wrongful there was nothing wrongful in the payment. 
It is conceded that the seizuze was wrongful. This is not a 
continuing wrong. Later manifestations of the original damage 
done and consequen® upon the injury originally sustained do not 
give rise to a newecause of action. The cause of action, there- 
fore, was the oribinal seizure, and time began t run from that 
date. The Article ofe Schedule II of the Limitation Act that 
governs the case woufd agpear-to be either Article 29 or Article 49. 
The property seized wage moveable. There was admittedly а 
wrongful seizure under fegal process. The suit is for the value of 

+4 e . Р . e 


4 è 
598 • "THE MARRAS LAW JOURNAL REPORTS. [VOL. XVIII. 


the property seized and for interest from date €f decree, but n 
for other'damage. А . 


Whether Article 29 or Article 49 applies depends on the view 
taken of the scope and meaning of these two Articles. The learned 
Chief Justice take$ the view that Article 29 is no? restricted tn its 
application to cases of consequential damage, but applies also to the 
cgse where the value of the property itself is sought to be recover- 
ed. He further holds that thedistinction between Article 29 and 
Article 49 is that the former Article applies to*a case of wrongful 
seizure made under legal process, whereas the latter applies wlfen 
the wrongful seizure is made by a private person. 


"There is much to be said in support of this view, but it seems 
to me unuecessary now to décide which of the two Artacles applies, 
for the suit is admittedly barred, whichever Article is applied, if 
the wrongful seizure is takeu as the starting point for limitation 
and no allowance is made for the time spent in litigating the іе 
under S. 283 Code of Civil Procedure. 


As regards the time spent in litigating the title, I know df nb 
provision oflaw under which this can Бе excluded. Nor do I 
see how the special period of limitation allowed by Article 11, 
Schedule II, of the Limitation Act for suits under S. 283, Code 
of Ciyil Procedure, can affect the limitation fixed by othgr 
Articles of the Limitation Act. 


It seems to me the plaintiff in this case mistook his remedy. 
S. 283, Code of Civil Procedure, and Article 11 read together, 
afford the plaintiff one year from the 8th March 1900 to file a suit, 
but S. 293, Code of Civil Procedure, does not purport to lay 
down what the consequences will be inthe event of success. The 
plaintiff contented himsef with filing a suit for declaration of 
title, but he omitted to get an injunction and so prevent the pro- 
реу, which was moveable, froniebeing dealt with by the Court 
that had attached it. The property was sold soon after the insti- 
tution of the suit and the sale proceeds distributed. 


There was okViously no use in continuing" a suit for tancel- 
lation of the order alone or for mere déclaration of right to prdperty 
which was no longer in the custody ofthe Cqurt. * 


The plaintiff might havd amended, his plaint under S.'53, 
Code of Civil Procedure, and brought эйе 4th defendant on 
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record, but did "not. In the result he obtained an igfructuous Ngrasimha 
decree and finds that his remedy as regards the property itself or Ran 
its value i is barred by specific articles of the Limitation Act ‘which Gangaram. 
prescribe within what period suits for recover of compensation Pinhey, J. 
must be filed. КА 
i hold that the cause of action arose on the seizure of the 
property, that Article 29 or Article 49 of Schedule II, Limitation 
Act, governs the азе, and that the suit is barred. : 


* The appeal must be dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
* Present :—Mr. Justice Munro and Mr. Justice Abdur Rahim. 


Rathda Naidu .. АрреПапі* 
v. (Plaintif). . 
P. R. Aiyanachariár aud others — .. Respondents ; 
x (Defendants), ' f 


Hindu Law— Father's rights ocer property of divided sun. 
* Tt is not open to a Hindu father to deal with the property of his divided вор во as Pathnn Мада 


to bind the latter even though ıt ba in respect of an antecedent debt. M 
` Aiyanacharlar 


Second Appeals from the decrees of the District Court of 
'Trichinopoly in A. S. Nos. 202 and 255 of 1904 presented against ) Cun 102 
the decrees of the Court of the District Munsif of Srirangam in . ib c.a. al 
O. S. Nos. 303 and 722 of 1602. 

The‘facts appear from the judgment. 

S. Srinivasa Atyangar and N. R. К. Thathachart for appel- 
lant. 

S. Gopalaswami Avyangar for respondents. 


S. Srinivasa Aiyangar:—S. A, 1022 of 1905 is*a suit for 
recovery of money by the sale of property mortgaged 'by the 
father of the second defendant by Exh. / in which Rs. 500 
out of the Rs 800 were for debts antecedent to partition. 
The mortgage by the father (ist defendant) is after the parti- 
tion and covers the lends which fell to the son’s share. ‘The 
lower, Courts have Held that the son’s divided property could 
not be mortgaged by the father, but have given a decree against 
the father only for mpney. I submit that a father can mortgage 
the son's divided share 4180 for a debt antecedent te the partition, 
All that the son can claig i is to impeach the character of the debt. 





——— À ÁÁ— 9. 
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Вга Naidu The son under the Hindu Law, is bound to раў afl his father’s debts 
ыен to thegxtent of the faanily property in his hands, which are not 
illegal or*$mrnotal. It does not matter whether the son is divided or 
not at the time tke mortgage is executed—see also S. 41, Т.Р. Act; 
. Nanomt Babusin*v. Modhun Mohun?; RamBsami Nadan v. 
` Ulaganatha Gounden *,; Ramachandra v. Kondayya;? Minakshi 
Nayudu v. Immudt Kanaka Kamaya* ; Nanna Brahmayya Setti v. 
Chidaraboyina® ; Jajabhai v. Vijbhugandas. ` 


S. Gopalaswamt Atyangar—This isa new argument not 
raised in either of the Courts below, urging an alternative 
claim. This ground is not taken in the plaint or in the issues or 
рі any time in the Courts below. The only ground taken was 
whether the release by which the son’s guardian seleased his 
divided property in favour of the father was valid or not. It 
was found that as it was not for his benefit it was invalid and 

: that, therefore, the father had no title tothe property which de 
mortgaged. Even if this alternative claim be now allowed to be 
argued, Isubmit that the son's share is not liable—Mahdraf 
Singh v. Balwant Singh"; Krishnasami Konan у. Ramasami 
Ayyar®; and S. А. 1615 of 1891 unreported. S. 41, Transfer of 
Property Act, has no application, for the mortgage here is not made 
by a guardian. Т 


Srinivasa Aiyangar in reply.—Mahara] Singh v. Balwant 
Singh” is clearly distinguishable. Artshnasam: Konan у. Rama- 
samt Atyar® is explained in Ramachandra у. Kondayya? as refer- 
ring to a case where the son not being a party to the suit cannot 
be proceeded against in execution. The unreported case is similarly 
distinguishable. 

The Court delivered the following : 

JUDGMENT :—In these cases the plaintiff appellant is the 
same person. Defendants Nos. т ad 4 are also the same, the 


latter being the son of the former. 
9 € 


The suit to whigh second appeal No. 1022 of 1905 relates is 
to recover from the*rst defendant and,by sale of the е mortgaged 








1. (1885) I. L. R. 13 C. 27 86 (Р. C.). 24 (1894) I. L. R. 22 M949 F, Б. 
3. (1901) I. Lo R. 24 M. 555. 4 (188°. D. 5.12 M. 142 (P.Q) 
&. (1902) І.І, R. 26 M. 214. : б. (1886) 1. L. R. 11 B. 37. 
ет. (1900) I. L R. 28 A. 518. 8. (1899) T. f. n. 22 M. 519. 
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property the sum df Rs. 1,034 being the principal uud , interest Bathng Naidu 


due on a mortgage deed executed to the plaintiffs by, we Ist 
defendant i 1900. 


The suit to Fhich second appeal No. 1023 өг" 1905 «elates is 
{О жеге possession of certain lands sold to the plaintiff by tbe 
Ist defendant, 


In the “first suit the District Munsif gave the plaintiff a Зас 


against the rst defendant personally, but exonerated the property.” 


Thè second suit was dismissed. The decrees were confirmed in 
appeal. 


* Prior to the mortgage and sale there was a partition between | 


the rst and gnd defendants in which the properties now in suit 
fell to the share of the 2nd defendant. ‘The plaintiff alleged that 
the 2nd defendant subsequently released his share in favour of 
the,ist,defendant who thus became exclusively entitled to the 
property. Both the Courts below have found, however, that the 
release was not binding upon the and defendant, and this finding 
of fact is binding upon us. The position then is, that the rst 
defendant sold and mortgaged property to which he had no right 
but which belonged to the and defendant. Prima facie, therefore, 


the decrees of the lower Courts are right. 
e . 


It is, however, contended in second appeal No. 1022 of 1905 
that the consideration forthe mortgage consisted, tothe extent 
of Rs. 500, of antecedent debts incurred by the rst defendant prior 
to the partition, and in second appeal No. 1023 of 1905, that the 
whole consideration was similar antecedent debts of the rst 
defendant and that to the extent of these debts the ssale and 
mortgage are binding on the share ofthe 2nd defendant. It is 
sufficient answer to this contention to point out that no founda- 
tion was laid for it in the plaints. “There was no plea by the 2nd 
defendant, that the debts were illegal or immoral, a plea which was 
open to him to raise jf the plaintiff had asked for relief on the 
basis of the duty tg pay his father's debts, апа no issue was taken 
on the point. These cases Qe therefore, distinguishable from 
the case of Maharaj Singh у. Balwant Singh? which has 
been quoted before us. Further we haye not been, referred tc 
any “authority for the proposition that it is open toa DE to 


1, * (1906) І. I. R, 28 А, 508. - 
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Rathna Naidu deal with the property of his divided son so ds te bind that ‘son. 
Atyanachariar On {е other hand Arisénasam: Konan v. Ravtgasamt A yyar? is 
authority for holding that where the estate is divided the father 
cannot se]l what does not fall to him in the division. “We, there- 
fore, dismiss these second appeals with costs. ' "CSS 


— — 


“0 
ÎN THE HIGH COURT OF JUDICATURE АТ MADRAS. 
Present :—Mr. Justice Boddam and Mr. Justice Munro. 


Cherukuru Musaly and others .. Appellants* 
v. (Defendants x to 8). 
е. 
Cherukuru Lakshumayya and,others .. Respondents • 
е (Plaintiffs) 
Musaly Limitation Act, Arts, 82, 120—Injunction—Suit for, as betwesr co-owners, 
ы А suit by one co-owner for an injunction restraining the other co-owners from 
Lakshumayya р А 
e obstructing а common way is governed by Art, 120 and not by Art. 32 of the Limita- 
tion Act. €. t 


27 е 
xe 


Second Appeal from the decree of the District Court of 
Guntur in A. S. No. 2 of 1906 presented against the decree of the 
Court of the District Munsif of Guntur in О. S. No. 429 of 1904. 


Р. Nagabhushanar for appellants. 
S. Srinivasa Atyangar for respondents. 


The Court delivered ‘the following 


JUDGMENT :—The principal question of law now raised 
was not raised in the Courts below. -It is now contended that the 
case is governed by Art. 32 and not by Art. 120 of the Schedule 
to the Limitation Act relying on Soman Gofe v. Raghubtr 
Ojha,? and Sharoop Dass Mondal v. Foggeshsur Roy Chomdurs.* 
These cases, however, are clearly distinguishable. As, in the рге. 
sent case, the parties are co-owners of the land iu question and 
not landlords, we think Art. 120 of the Limitation Act applies aud 

- not Art. 32. It is next argued that a mandatory injunction should 
not have been granted. . е . 


Here, however, the plaintiffs objected anf the defendants 
first commenced to obstruct the join? way and have continually 
been objecting since. Moreover, it, is Меат that tinless the 








*8. A. No. 116 o£ 1907. е © ist April 1908, . 


e 1. (4899) I IL. R. 22 М. 519, ° 2.*41896) I. eL. В.`24 C. 160, 
8. (1899) I L. В. 26 Or 564. 
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‘obstructions are, renoved the way which is common not only to Мшайу 


thé plaintiffs buteto others cannot be ysed® for tpe Purposts for vites j 
which it was set apart to the great injury and damage *ofall the 
co-owners éxcept the defendants. е po UAE 

е е 

‚ We think, therefore, that the decree is right, and we dismiss - 
the appeal with costs, * 
е 
е 





IN THE HIGH GOURT OF JUDICATURE АТ MADRAS.” 


* Present :—Mr. Justice Munro and Mr. Justice Abdhur Rahim. 
Devaguptapu Реда Satyanarayana, 


minor, by his father ard guardian . 
Appaaarazu e E Appellant* 
v. (Plaintif) . 
Gopalapati Sarasamma and others .. Respondents 
бу >œ (Defendants). — ў 


- 1 
Hadras dot IL of 1894, 8, 18—Regustration—Hffsot of — Inam,— Enfanchisement in es ч 
Saror@f another . х 


; Sarasammae 
The effect of registration under 8. 13 of Madras Act II of 1894 ig merely to 


declare that the person registered is entitled, on attaining majority or within three 
years thereafter, to be appointed to the office provided he is duly qualified ; and ıt does 
not give the registered person any right t» sue for the inam lands attached to the offige- 
and enfranchised in favor of another, ° 
Second Appeal from the decree of the Temporary Subor- 
dinate Judge’s Court of Vizagapatam іп A. S. №. er of. 1906 
Presented against the decree of the Court of the District Munsif - 


of Yellamanchili in O. S. No. 300 of 1905. 


B. Sttarama Raofor D. Sriramulu for appellant. 
V. Ramesam for respondent. 


The Court deliveted the following. 


JUDGMENT :—One Venkappa, deceased, was Kurnam of 
Koduru. He had two daughters, one the rst defendant and, other 
the mother of the plaigtiff. Venkappa died in Igor and the 
plaintiff, who was,thefi a minor, was registered as Venkappa’s heir 
under 5. 13 of Madras Act IJ of 1894. The lads which formed 
the emoluments of the Kurnam’s office were in 1903 enfranchised 
in the name of the 15% defendant, the plaintiff being then still a 
minor and his mother being dead. The plaintif now syes . for, 


* B. А. No, 1449 of 1907, > 11th September 3008, 
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a ‘the cancellation of the .pattah issued in the*rfame of the rst | 
defendant nd for issue of pattah in his own пате. He failed in 
bott? the Éoitrt$ below. We think the plaintifPs suit. -was rightly 
dismissed. At ёһе time of the enfranchisement of the ° st defen- 
dant the plaintiff Was not Venkappa's heir in respect of anyother 
property of his. ‘The plaintifs claim is based before us, not ‘on 


' the ground that he has actually been appointed Kurngm ùt the 


time 6f the enfranchisement, but on the ground that he had been 
‘registered as Vénkappa's heir as above-mentidned. As was obÀ 
served i in Venkata v. Rama? the plaintiff, if he had beenappointed 
to the office before the land was enfranchised, might have a 
foundation for “his claim to the, lands. But the questiom is 


"whether mere registration under S. 13 of the Madrag Act II of 


1894 gives. the plaintiff the right which he seeks to enforce. The 
effect of such registration is merely to declare that the person 
registered is entitled, on attaining majority, or within three years, 
thereafter, to be appointed to the office, provided he is duly quali- 
fied. In the meantime the duties of the office are to be perfouned 
by some other qualified person. Till enfranchisement the inam, 
of course; continued to be attached to the office, but at the time of 
enfranchisement there was no good ground for passing over the 
Ist defendant and issuing pattah in the name of the plaintiff 
who Was not the” office-holder then and who might. never be 
appointed to the office. i 


We, therefore, dismiss the second appeal with costs. 
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OV-ERRULED, ETC., IN THE NOTES OF _ 


° 8 RECENT CASES. e + 

Alaraju Naidu (Zw re) foll; I.L.R. 30 М. 222 ... tee 
- Ohakrajfani v. Varahalamma, diss. from ; 1.1.8 18 M. 227 - 
Dmonath v. Shama, toll. ; LL.B 38 О, 28 x a 
Darga v. Mallikarjun, fol. : : LLR. 24 M.358 ... - 
e °Galraj v. Sheik, dist. ; I.L.R. 82 О. 796 iss — 

Gantgadas Bhattar о. Jogendra Nutha Mitter, not foll. ; 11 C.W.N. 408 
Gianasambandha v Kandasami, foll ; LI.L.R. 10 M. 375 m 


Kal Kinkar Bett е. Dinobandhu Nandy, overruled ; I.L.R. 83 О. 379 

e Kamal Narain Ohowdry v. The Empeirof foll. ; 11 O,W N. 472 ... 
Karuüppana v. Senna Gounden, compared; LLB 26 M. 480 — ... 
Kessowji v. G.I.P Ry. Соу. foll. ; L.L.R. 81 B. 381 ... ss 
Rizakkinayakatt Abdulla Naha v. Moidin Katt, diss, from ; 17 ALL.J. 287 
Krishna Ayyar v. Kr'shnasami, not diss, from; I.L.R. 23 M. 597 


Kuppusami Chetty v. Ratnavelu Chetty, foll. ; Г.Б. 24 M. 511 


Мај v. Patha Коён, foll. ; 17 M.L.J. 545 #& oe 
Manjayya v. Besha Betti, foll. ; I.L. 11 М, 477 ose ase 
Maniram Beth v. Seth Rupchand, foll. ; LIE. 380. 1047 iiw 
Mohun Thakar c. Narsing foll. ; LLR. 270. 259  ... inte 
Muttukadam, (Zn re) compared ; I.L.R. 26 M. 190 oes 
Ngrayanasami v. Seshappier, foll. ; 17. M. L. J. 821 wee 
Quinn е. Leatham, foll. ; (1901) A. О. 495 m— а> 
Pran Krianna Sana v. The Emperor, foll. ; 8 C. W.N. 180 eee 
Ramanuja v. Virappa, dist. ; LL.B. 6 М, 90 55 Ses 
Ramchandra v. Vasudev, foll ; I.L.R. 10 Bom. T T 
Rangasami v. The Emperor, foll. ; l.L.R. 30 M. 233 s 
Shiam Lal v. Ganesh Lal, foll. ; LT, R. 28 A. 288... en 
Sivagami Achi e. Subrahmanya Ayer, I.L.R. 27 M. 259 (F.B.) not applied 
Subbaya v. Muddaletiah, foll. ; 17 M.L.J. 469  ... - 
Theyyavelan v. Kochan, foll. ; LLR. 21, М.Т x е 
Tokhan Singh v. Girivan Singh, foll. ; L.L.R. 326, 494 a 
"Гого? Sahib v. Esuf Sahib, dist.; LL.B. 30, X. 322 sue 
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Unbanna Devi v, Vaikunta Hegde, foll. ; I.L.R. 17 M. 218 Ses 
Venkatacharla v. Капдарф, dist. ; LL.R. 15 М. 95 ose 
Venkatgswara v. Зесгфагу ‘of State, foll. ; I.L.R. 31 M. 12 Ses 
Vonkatrayer v. Jamhoo Ayyan, diss. from: IL.R.17 М. 377° "E 
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Administration — Administ ation bond — Administrator, frawd of— 
Sureties neither parties to nor cognizant of Sraud—HMisappropriation — 
Discovery of fraud — Cancellation and fresh grant of letters of adminis- 
tration— Assignment of bond to now administrator—Sureties, liability of. 
The appellant was one of two sureties in а bond conditioned for the 

due administration by one Cewle ot the estate of one Craster, who died in 

England in August 1898 leaving а will which was duly proved there in the 

following month of October. Part of the deceased’s estate consisted of shares in 

the Bank of Bengal and other Indian assets, On July 29th 1902, Cowte 
obtained an order for the grant of letters of administration to himself ag 
attorney for a fictitious person represented by him to be the only son and the 
sole next-of-kin of the deceased, who had, as he pretended, died intestate, 

The letters of administratio wege issued on the 15th of August 1902, on the 

production of a bond uf the usual form executed by Cowie and two sureties, 

who received a small payment for their services, but were tot themselves . 

parties ю the fraud or cognizant of ft By those means Cowie obtained 

possession of te bank shares, wld them in the market, and converted the 
proceeds to his own use, fhe fraud was subsequently discovered. The, 
grant of administration in his favour was cancelfd and in May 1904 letters 

of administration with*a copy of the will annexed were granted tothe? ° 
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Administration—(continued). . PAGE 


Administiptor-General of Bengal. The bon@ of the 18th August 1902 was 
then adigaedsto the Administrator-General. and he brought/ the present 


sult agajnet Cowie and Oowie's sureties, А . 
Hd, tht во long as the letters of administration grantgd to Cowie , 
remained unrevoked, Cowie, though а rogue and impostor, was to all intents Й 


апа ` purposs administrator *and for his acts and defaults as administrator А 
tle appellant and his co-surety became and must remain responsible ; end 
that the decree under appeal confirming а decree of the first Court the result of 
‘Which go far as regards the sureties, was that they were ordered to pay to the 
Administrator-General а aum equal to the amount of the proceeds of the Bank 2 
shares misappropriated by Cowie together with interest and coats, was perfect- 
ly right. К 
Debendra Nath Dutt v. Administrator-General, Bengal. "(Lord Mac- ' 


naughten) E S? i e á 867 
Admission—Pleader and Client—Point not pressed in Lower Court е 
— Na right to argue in an appeal —Boe Padmananda v. Rajappa ona 188 


Appeal—A ward-—See C.P.C., B. 522 T ave 

— ——— — Atward— Ob jection on the ground of misconduct—No.—See C.P.O.,e е . 
8.592 .. ae s = ate se 306 
: by deceased person— Addition of legal vepresentatives— ө =. 
Delay exoused—See Limitation Act, B. 5 (a) e.. y m 461 


Appellate Court — Functions of—C. P. C, Ss. 561, 577— 
Prayer for possession and in the alternative for the return of the purohase- 
money— Deerea for possession in the first Court—Jurisdiction of Appellate 
Соу to wodi Ју the deoree by granting the alternative relief in the absence 
of memo of objection.—The plaintiff sued for possession of property 
or, in the alternative, the return of the purchase-money, 'The first Court 
gave a deoree for possession. The District Judge on appeal held that 
the sait for possession was barred by & 317, O.P.C., but gave a decree for 
money, which һе found {һе plaintiffs to have paid. There was no 
memorandum of objections under 8, 561, О.Р.О. 





Held:—That the plaintif having got his pnmary relief, there was nothing 
for him to file a memo under 8. 561, О.Р.О., and that it was within the јагів- 
diction of the Appellate Court to modify the decree in the way it did. Kwlaikada 
Pillai v. Visranatha Pillai (28 М. 219) distinguiehed. 


Kuppusami v. Vijua Мата +... ‚ се wee m 586 
— ——— Powers of setting aside award—See O.P.C., 8. 521 s 228 
Appointed daughter— Obilete oxstom,—See Hindn Jg w—Wül «#20 
Arbitration—A ward—Appeal— Objection ‘on thetgrouna of miscon- 

duot—-No appeal expept чийет S. 522 C.P. Q,—8ee О.Р.О, В. 522 ae 266 


Assam Reg. 110 1801-Onxs-Legislation to extinguish proprietary Tights Ы 
in land—Privy Council Practioe— Question of fact—Conourrent findisgs— 
Considerations of Law in the prooess of reasoning—ePossession for tess than a 

e 60 yegrs as proof of title :—Where Government glnims to apply to certain > 
lands а Regulation having the effet of confiscatigg @roprietary rights ana 


. * / 3 • ° ? 


v мї, 
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А ват Regulation; (oontixved), * e. ° 
giving compensation 1n exchange, it lies upon We arenis fo showed . 
the facta df the case are sach as to bring it within the operation of the 
Regulation, Their Lordships also held that they were entitttd to go i into 

. а fjuestion of fad even though there be concurrent find!ngs on 1t, St at 
every point ın the process uf the reasoning on the question considerations 
of Жү havo to be regaided. 

In this case though the evidence as to possession and enjoyment was, 
insufficient. to establish а title by adverse possesion for sixty years, their 
e ^ Lordships relied орор 1 as proof of title, and, on the strength of that evidence, 
reversed the judgments of the Courts below, 


Mohamad Ali v Séoretary of State, РО. sa ove m 

* lattest " —Meaning of :—See T. Р. Act, 8. 59 * 

* Award--Appeal—See O.P.O., B. 522 A ers er 

Benami cofveyance—Ovlowrable соясвуапов in fraud of oreditors— 

Fraud, absolutey defeated—Suit by real owner against benamidar—Right 
of real owner to recover possessios of his property—No bar by not first 
x o dns tue colourable conceyance set aside— Limitation Act (XV of 1877) 

* Soh. II, Arts. 91 and 144 :— 

A benami conveyance is not intended to be an operative instrument. 
“Where а benam! conveyance 1s executed in order to defraud creditors, if 
the fraud has not been effected, there is, nothing to prevent the executant 
from repudiating the entire transaction, revoking all authocity of hi8 confede- 
rate to carry out the fraudulent scheme and recovering possession of his pro- 
perty. . 

e Tuylor v. Bowers (19 B. D. 291); Symes v. Hughes (L. В. 9 Equily, 
475 at 479) In re Great Berlin Steam Boat Co. (25 Oh. D: 618) followed Kearly 
v, Thumpoor (24 Q.B. 742) explained. 

To enable а fraudulent confederate to retain property transferred to him ir. | 
order to effect а fraud the contemplated fraud must be effected ; then and then’ 
alone does the fraüdulent grantor or giver lose the rigat to claim the aid of 
the law to recover the property he has parted with, 


But where the fraudulent or illegal purpose has actually been effected by 
means of the colonrable grant then the maxim вррпев— 1» pars delicto potior 
est conditio possidens. The Court willhelp neither party апа the estate will 
he where ıb falls. $ 


Where there іва benami transfer for the purpose of defesting creditors and 

* the purpose is not carried out, the instrament is idoperative, and а suit by the 
executant of the dead for® the recovery of possession of properties from the 
travsfegee is governed by Art. 144 and not by Art. 91 of the Limitation Act. 


Obiter :—In conspuaey, the coacárt or agreement of the ето minds is the 
offence апд (ће overt act [s gut the outward апа viaible evidence of it, 


Pether perumal Chett v, Munthedy Servai (LORD ATKINSON) ese 
Bengal Land Registration Act II of 1876, B.C.) Action 
of Hevenue authByalies" Tende it— Jurisdiction of Син Courts, 'e 

i e 
e . e ге . 
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Bengql Тада Бевівіма Чоп Act-=(continued.) e’ ° 
V Civi Usurts have no jarišdictiön to direct the action of the Revenue 
agthorities under the Bengal Land Registration Act. s 
Chhatiråpat Sing® Dugar v. Maharaj Bahadur Singh, go. 136 (us . 
Macnaughten)  ... “we as ФЕ -— Я 42E 


Bengal Tenancy Act, S. 188—Suit by one of several co-sharere : 
. landlords for entire rent—ftight to receive his own share. separatfly— 
Contract ec press or vmplied — Other sharers made sid 
It 16 a general rule that а sharer whose co-sharers refuse "to join him ag 
plaintiffs can bring them into the suit as defendants and sue forthe whole 
rent of the tenure. | 


An agreement eifher expressly proved or implied by the conduct of the e 

e parties may establish the right of ong of several co-eharer landlords to sue sepa- 

rately for the shares of rent receivable by the separate shareholders, bi such 

ап agreement, either express orimplied, merely affects the right to sue 

separately for rent, and in no other respect modifies the terms of the holding, 

6. Ja the right of a sharer to bring the tenure to sale for arrears of rent or the, 

right of one sharer to sue, making his co-sharer defendants when they will not 

join ae plaintiffs. 


9 € 
The filing of а suit is not a thing which the landlord is, under the Ben- 
gal Tenancy Act, required or authorized to do. It is an application to the 
Court for relief against an alleged grievance, which the plaintiff is entitled 
to submit under the general law, and 8. 188 of the Bengal Tenancy Act does 
not preclude a suit for the aggregate rent of the tenure with the other sharers 
as defemdants, ° 
Pramada Nath Roy т. Ramani Karta Ray (Sir Arthur Wilson) "i ‚48 
Bill of Lading—<See Maritime Law 
Cantonment Land in Native State—Aight of aliemdion— See 
Native States... wee ste “+ T 196 


Champerty—Applicability to India—Champerty does not avoid transac- 
tions 1n dndia. 


Dayal Singh v. Dagalsahoo ... А see - 100 


. 
Charter Act, S. 15— Letters Patent, Ul. 28 ала 90— Power of High Court 
to stay Criminal proceedings taken iå consequence of order under S, 476, 
Cr. Р. C.—Stay of Pm pending* appeal on the Ciuil side from 
the Originas deoree. 


The High Court has power to stay Oriminal proceedings taren in conge- 
quence of an order те 416, Ог. Р. О. e 


. е 
The power of general superintendenee given by 8, 15 of the Charter Act 
includes the power to point out to the Subordinatg Coutts, the inexpedi¢hcy 
of trying a case when it is likely to interfere with theedue" course of justice. 
Their Lordships stayed the Oriminal “proceedings ipa case taken in conse. 
q&ence of &n order by a Civil Judge under 8. 476, Ce? Pe O for prosecation 
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. Ф 
Charter Act—(cménved). ` Low : : s 
for forgery pending an appeal from в final decree of the Civil Court agfinet ° 
the finding ef forgery. 


e 
In re Jogiah re z e-- e... 


1. C.P.C., S. 18—(8. 11 N,C.)—E^topyel by judg ment—-Fraud—Sale 


with intent to effect. fraud — Claim. ın ezeontion by*purohaser—Deoree in^ ` 


Yavour of purohaser—Subsequent suit by pwrohaser for possession— 

Defence that sale was shan. ° 

1n execution of a decree against the father of the second defendant, plain- 
tif by hie next friend laid. claim to the suit property and obtained a decree 
declaring him to be the owner as purchaser from the second defendant. To 
that suit, the defendant was а party. The plaintiff now brought this suit for 
possession on the strength of the declaration so obtained. In the prior suit the 
Court found that the property was the self-acquigtion and separate property of 
the defendant purchased by him after separation from his father. 

Held per Curiam: —The decree operated as res judicata betweén the 
plaintiff and the defendant who were parties to the suit and 16 waa not open 
to the defendant now to set upthat the sale deed by him to the plaintiff was 
nÓminal and colourable with the intention of defrauding the creditors. 


. et Abdur Rahim J.—It is а clear and well established principle of law 
that where the decree of a Court has been passed upholding a certain transac- 
tlon between the parties to a suit neither the plaintiff nor the defendant will 
be allowed afterwards to say that the decree was the result of а collusive 
arrangement arrived at by them in order to carry out a scheme of fraud and 
that it should therefore be treated as а nullity and the state of things which 
e&isted previously to the passing of such decrea be restaged. bd 

Where two persons have combined to defrand a third person and succeeded 
in their effort without obtaining the decree of a Court, the Court will not per- 
mit опе of the parties to show that the transaction between hun and the other 
party to fraud was not really what it purported to be and that it does not 
therefore bind them. 

Kana Row v. Netramma 5 ` ste soe ssi 

Per Benson and Walls J. J. :-— (Chief Justice dissentiente»— A suit 
by the assignee of a Mortgage against the mortgagor and his assignor 
(the mortgagee) for a mortgage-decree in the firsat instance against the mort- 
gagor for the whole amount mentioned in the*mortgage, and, in the alternative, 
for а money-decree against the sasignor {mortgagee) in respect of the amount 
that may be proved to have been received by him subsequent to the assignment 

“and a mortgage-decree im®respect of the balance is not bad for misjoinder of 
defendants. е: - 


° 
Рег Wallis J. :+The words “jp respect of the same nfatter" in Б. 28 
indicate that claims to rellef might be joined in one suit against several de. 
fendants whether they copstitutedeseparate causes of action or not, so long ag 
they are in respect of the sam@matter. The всоре of В, 28 is wider than that 
of English rule 4, O. XVI, and Mnglsh decisins under rule 4 are not appli- 


cable to 8 28, О,Р.О, ЕС 


ee 
e М.І. J. 
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C.P.C.*co vtinwed). . .’ ° 
Обіг» English decisions on rule 1, О, XVI, are applicable to cases of 
Уа platotitts uyder В. 26, Р.С, С 
Aiyathuras Камі v. Meera Ravuthan ... See i .. .. 288 


2. $.13 «Heard and decided? —Reserration of right in 

deores. Held that a decree which reserves to plaintiff the liberty of bringing a ө, 

fresh sui in respect of the same matter cannot operate as res judicat?. 

. AMurugapya Азот v. Santhiammal 225 soe % 198 
3. — — —Res judioata on а question of law— Еттонвзиз decision on a pomi 

of law:—A decision come to on & mistake of law cannot operate as res judiosta 

in subsequent proceedings not affecting the operation of the prior order. ; 


Mangalathammal’v. Narayanasawmi diyar (IT. В. 30 M. 461).; Ailam- 
ema v. Narayana Bhatta (1.1.Е. 80 M, 584) tolifwoa eee on 848 
Palaniappa Chettiar v. Savari Naidoo. . 


4. — Ss. 20 (O.1 rr. 3, 4, N.C.) 28, 46,—Misjoinder of 
parties defendants—‘In respect of the same matter” —Suit by assignor of 
mortgage against mortgagor and his own assignes for a mortgage decree against, 
the mortgagor and in the alternative а personal deores against the assignee. 


Б. — ——8. 28 (О. 1, rr. 3, 4 (6) №. С.) Same Matter ”— 
Jowder of Defendants—Guardian and Ward—Claim aguinst guardian and 
alieness and others—No misjeinder.—Plaintiff a minor, sued on attaining majo- 
rity his guardian, the 2nd defendant, impleading defendants 1 aud 3 to 8 as 
persons in possesion of property wrongfully sold to some of them by the 
guardian, the 2nd defendant. Held:—That the suit was rightly framed 
and thaf there was no misjoinder. * 





Doraisamt v. Angammal eee e.. too ... 265, 48 
B & —— ——— See С.Р. O (4) : i 
6. Se. 28, 45 (O. II rr. 3,6)—O. 1 rr. 3, 45—~Misjoinder of 
Causes of action — биш for partion by co-àharers твілатат — Kudiraramdar’s 
parties—Pastition suit—Dobtors—Parties—A suit for partition by some of 
several со-єһагегв of the melvarem in which the Kudivaramdars salso are 
impleaded with a меж to the settlement of the relative rights of the 
Melvaramdars and the Kudivaramdars 18 bad for misjoinder,of causes of action, 

Ubiter :—А suit for partition impleading the debtors of the family 
with а view to the determination of the fiature and amounts of the debts во as 
to bind the debtors, is bad for misjomder of auses of action. 





Rama Krishna Iyer v, Krishaa Iyer 
6 a.—— — 8. 46 :— See О. Р, О. (4). б 
е 


4. S. 82 (Ө. V. rr. 19, 20 (1y Ју of Court eX rafusal "n 
respondent to accept servvoe—W here the respondent refuses to accept selvice M 
or cannot be found 16 is the duty of the Court, before “proceeding with® the 
appeal to declare tnat the notice had been duly served,mnd there is no sufficient е 
ce m law, where there lias been пе such declaraiion under B. 82, C.P.C. 
Venkobaohar т. Ragkavendrachar Soe sis: Ж. 9 m vis i 
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в. 8. 108 (О. IX т. 13)—Soope РАТ 0-9 Рт 
aside onan application of one of several defendants on puffciont cause being 
shown, effet of. cA " d xu 


° Per Abdur Rahim J. :—In setting aside ап exparte decree on the ^" 


application of one of several defendants, the Court has no'jurisdiction to set 
aside the decfee against defendants other than those who have shown sufficient 
cause except in во far ав the decree is one and indivisible 


a Per Munro J. +The object of 8, 108 О.Р.О., is that a successful appli- 
ont should be put in exactly the same position as 1f no decree had been passed 
in the suit. and the decree must, therefore, be set aside only so far аз it is 
necessary to achieve this object, and no further. The decree in the case was 
against three defendants personally and’ the Deyasom property. The third 
defendant applied to get aside the ex parte decree passed against him. 


Held.—per Curiam:—That the Court had no jurisdiction to set aside 
the personal decree against defendants 1 and 2 and that the decree should 


* hast bef set aside only in so far asit affected the third defendant and the 


Devasom property, it being competent to the third defendant to attack the 
decr@e in so far as it made the Devasom property liable. 


Panji Achan т. Marutha Veera Kavundan ... - e 





9. Ss. 157, 158—" Or make such other order as it thinks 
Jit "— Pleader appearing and asking for udjournment—Refusal to adjourn— 
Pheader abstaining from the conduct of the case— Whether exparte. The latter 


part of 8. 157, “ or make snch other order as it thinks flt" has no application? 


to a case where the, Court st once proceeds to trial and judgment. 


The mere faċt of a Pleader appearing for a party and applying for 
adjournment does not preclude the conclusion that the party, nevertheless, did 
not appear within the meaning of 8. 157 or Ch ҮП. O.P.C. Held also that 
where the pleader who appeared for a party and asked for an adjournment of 
the саве, on the Court's refusal to adjourn, altogether abstained, from té&king 
any part in the examination of the witnesses or in the argument of the cuse, 
the party whom the pleader represented "failed to appear" within the 
meaning of S. 157, O.P.0. . 


In cases where, on the Court refusing to adjourn а сазе, a pleader says 
that he has no instructions, it would be well explicitly to ascertain whether 
the pleader severs his connection with the сазе, 


e e. 
Ramanuja Reddiar v. Rangasawujy Aiyangar ? Е eee 
e e 


10. = S. 156—(O. X VIII, r. 1,) Conditional order of adjournment 
рее on failure to pay agati баа. 





The Court has no jurlsdiotfog to pass an ogtler of adjournment conditional 
on payment of costs во “as to nate it to pass a decree in favor of the party 
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C.P.C t—(contigued). 

other thgithg one applying tor adjournment in default of paynfent of those 
MaRan Rowthar®, Natharea Rowthar, —.. às we 

11. 157, 158 ae О.Р. С. (9). / і 


12. ——— Sa. 230,257 A.—Order sanctioning a compromise wot a new 
decges or order direoting payment of monsy—C.P.C., S, 18—' Res judicata’ wn 
question df law—Erronsous decision on a point of law 





An order sanctioning a compromise under 8. 257 A, О.Р.О, is neither a new 
decree nor an order for the payment of money within the meaning of 8, 230, 
O P.O, 


Palamappa Chettiar v. Savari Naidoo e" se we 


ЇЗ. ——8, 234—(S. BO МЄ) Hindw Law—Deoree debt—Sons 
brought он record as reprosentatwes of deceased father, pending suit—Deoree, 
Jorm of. . 


Where the sons of a Hindu father are brought on the record in а pending 
suit against the father as his legal representatives, the decree to be passed as 
against them should only be in their representative capacity, that the amount 
of the decree should be recovered from them only from the estate of the 
deceased father in their hands. 


Narayanatawmi Naiok v. Sethama Raju - А $e 


14. ——— в. 244, (S. 47 М.С, 278, 283—(O. XXL г. 63)— 
Applicability of S. 241— Party olaimiag attached property in his character 
аз trustee" Appoal — Wakf —Deoree directing sale of wakf property—Validity. 


8. 244 has no application to a case where the judgment—-debtor or his 
representative asserts in execution that he holds the property attached in trust 
for some third person or body of persons or a religious charity or institution. 
The claim must bé investigated under, 5s, 278—283, C.P.0, and the order 
passed thereln cannot be challenged by an appeal but must form the subject 


of a separate sug. 


A decree directing the sale of wakf property may in certain circumstances 
be perfectly valid. 


Budruddin Sahib v. Abdul Rahim ° n. m us 


16. ————S. 257 A ;—rido О. P. C, (12). 
18.-—— ——S. 258—(0. XXI. r. 22). Adjustment, in part, of 
decree—Validity, when not certified. è 

Where, after decree, am eer is made "ligeharging some of the 
defendants, theagreement is clearly an adjustment, in part, of the decree within 


the meaning of S, 258, O.P.C, and could not be set up in n bag of execution, 
unless certified. 


eMvhanad Khan ‘Bahadur v. Mukamad Munawar PA Ы d 
. 
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С. P. C.—(onatmweg) *. • PAGE.’ 
17.* B. 266—8. 60 N.C))—Right of residence of Hindu widdo , 
in family house not liable to be attached and sold in Srecutiun of *a e decgeo. А 
against her. $t > 


The right of a Hindu widow to reside in the husband's family house is ao ^ 
right peféonal to the wifow and is not liable to be attached and {ld in execu- 
tion ‘of a deoree against her. А 

Salafhhi v, Lakshmayer.. E Е asa ac 571 
18. ———$©нв. 281 and 283 (О. XXI. rr. 61 and 63)—Re , ° 
judicata, when—Not whop judgment-debtor no party to proceedings, An 
Srder passed under B, 281 C.P.C. is not conclusive against the judgment debtor 
unless he i$ a party to the proceedings in which the order was passed. An 
order under 8. 281 С.Р.О. cannot be taken advantage of by a person who was 


not aeparty to the proceedings. ° 

Narasimahan v. Sitharama Murthi. e о, js sve 6 o 
19, ————S. 283 (O.X XI. r. 63).— Sait for value of property attached 
and 3014 wrongfully. See Limitation Act, Art. 29, 590 


20. ———— Sas. 287, (О. XXI, r. 66) 311 (О, XXI, г. 90) 622 
(бв. 415 W.C.)— Order, Construction of—Determination of section under 
whioh order is passed— Order passed without jurisdiotion— Revision — Conver- 
sign of appeal into revision—Jurisciction of succestor in office to modify pre- 
decassor’s order—Mortgage decree, form of —Sale by an undivided sharer bad. 


The fact that a Court by an order purporting to be passed under one 
section does something whieh it 13 not empowered by the section to do, will 
not make it an order under some other section, Ав order purporting to be 
pasged under в. 287, C. P. C, but without jurisdiction, cannot on that ground, 
be deemed to have been passed under some other section apnd consequently 
sppealable. А Judicial order not warranted by the section ів open to revision 
by the High Court under s. 622, C. Р. С. 


A mortgagee is not entitled to divide his security into undivided shares 
and say that he will sell one-third of it for the whole debt, and if that is not 
enough, another third, and во On, though it is open to the Court to sell a 
specific portion of the property first, and then to proceed to sell the other 
portions, ° 


A Court has no jurisdiction to modify an order passed by the predecessor è 
in office of the presiding judge, ° 


Krishnasawmier v. Swaminadhier EOD ise ise 568 
21 ———8. 295,(8. 73 N.C.) Rateable diatribution—'* А gainat 
the same judgmqut-debtor ?— Application for rateable distribution by 


attaching, oreditor af deegree-holder. : 


Ag application fot rateable distrjbütion by an attaching ereditor of the 
jndgment-creditor m a anit does not fall within В, 295, O. P. O, 


Esah v. Rıngayyai® Е e 562 
22. LEE 317—(S. eó N. C.)—Ne bar to iudi against 
assignee from certified рїгенавег, J 5 
2 ° 
e. e e E e 
e . 


Assignments of actionable claims are “ dispositions of property " within 


the meaning of 8, 351, C. P. б. е 


* Ifaman on the eve of bankruptcy makes a аан to a particular 
creditor, the presumption immediately arises that he makegthat payment 
with the dominant view of giving a preference to that creditor over his other 
creditors, Tnere is по need forany evidence that the view was expressed in 
во many words by the bankrupt. It ія а presumption which would arise 
from the transaction. *It is sufficient to constitute an unfair preference if the 
‘preference is the substantial, effectual or dominant view of the debtor, ues 
not the sole view. 


A preference might be an “ unfair preference " even though the payment 
might never have been made but for pressure, if it was also the fact that the 
payment would never have been made but for the desire to prefer in the sensee 
that the desire was the dominant view of the debtor. 

Held also in the circumstances of the case there was no unfair preference, 

Angappa Chetty v. Nanjappa How 

[Sa. 344—360 А —have been repealed by the Provincial байгер 
Act]. 

24. ————8. 380, para 2—[O0. XXV rr. (1), 3)] Security for 
costs— Minor plaintiff —Praetice, 

The words “such plaintiff” in the 2nd paragraph of 8. 380, O. P. О, 
cannot be construed as applying to an infant plaintiff's next friend. 

Тп the case of infant plaintiffs unless the circumstances are exceptional, 
they cannot be required to give security for costs. 

Mani Bai v. Года Govind Doss ese soo 
25. ——-S. 896—(0. XXV1 rr. 13, 14). Partition Decree— 
Final deoves-? No applipation necessary— Court competent to aot * so motu — 
Partition by metes and bounds--Lands по? paying recenue to Government, 

Ё suit for partition of lands not paying revenue to Government is to be 
considered pending on the file of the Court unti] there haa been an actual 
division by metes and bounds under 8. 896, C. P. O., and a final deoree as con- 
templated by Ñ. 896 fe passed. The court 19 competent to pass the final 
decree for partition under 8, 896, O. P.C., suo motu withowt а application by 


the parties for the purpose, • A 


Appadu v. Vencata Ranga Ray . 
26. ———— 8e. 483, 491 (8. 95 N.C.) в. 661 jo XLI. e 22)— 
General damages in swt for compensation for worong ful attachgient before judg- 
meat, awardable— Memorandum of objectjon not moved—Vurisdiction to dismiss 


the Memorandum with 00518, um e 


D n М 

i А *. IO . 

ce Ы \ . M Ma L. J. 
<. Р. C.—ontianed), 5 PAGE. * 

8.317 0. P. O. is no bar toa suit, against an assignee бош ‘tte certified 3 

purchasdy oe °° 
М. Pinaitetdyegon Pillai v. Alwar Naioker ; 21 М, 7 followed ee ised 803 
23. *——S. 35T.-1nsolvency, declaration of—Unfair pre- 

ference —" Aot of badbfaith " —" payment" А 
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e General damages | are recoverable in a suit for compensation for wrorfgfu] 
attachment before judgfhent. e . г 


Kumarasgmi Pillai v, Udayarnadan s p d 
27. — "Ss. 492, 493, 622—(0. XXXIX, rr. 1, 29 — Injunction "d 
—Trespass to properisj— Defendant tn possession and. plainaffé out of posses- 
sion—Jurisdiotion— @ 66 

8. 493, C. P. С., has no application when the defendant ia in possession 
and the plalatift out of possession, and a Court will be acting without juris. ° 
diction if it grants an injunction in favour of plaintiff out of possession of 
the property ın dispute? 

* B. 492, 0. P. C, has no application when the сава із not such а one as is 
described in the section, ciz., waste, removal, etc. 

Subramania Аіувт v. Vengu Iyer wae 302 
28. ———5. 503 — (0. XL yr. 1 to Тре ТА Receiver 
appointed by High Court to furnish accounts — furisdiolion of — Bubordinate 
Court, to call upon, 

A Subordinate Court haa no jurisdiction to call upon a receiver appointed 
by a High Court pending an appeal before it to furnish accounts or to make 
ang order Or give any direction as supplementary to those given by the High 
Court without authority given by the High Court. 

e anaki Ammal v. Narayanaswami "m > 589 
29. Ss. 506, 622—Appenl from award—Objection 

Alleged miscondwot of the arbitrator—Dismissal of Objeoctiuns—Doores in 
accordance with the award ~ Inoompetenoy of appeal from euch decree. 

No appeal lies against a decree passed in terms of the award made ona 
reference to an arbitration under B. 506, О. P. C, on the ground of n 
dfct on the part of the arbitrator, except in so far as the decree 191n excess 
of or not in accordance with, the award. 

Objections such as those filed by appellants in the case are more or less 
frivolous and are not misconduct within the meaning Of that expression in 
the chapter on Arbitration in the Civil Procedure Code. 


Hansraj v. Sundar Lal and Dwarka Das; P. C. S Sc 266 
80. S. 520 :—%е С. P. О. (82). 
31. — se. 521, 622—Award set asde—Appeal—Appellate Court's 
jurisdiotion to go into the question of the propriety of the order of the Jirst 
Court setting aside the award, е 





Where а Court sets aside an award and gives а decree on the merits and 
вп appeal is preferred therefrom, tke " Appellate Court has jurisdiction to 
enquire into and decide as to the proprlety or otherwise of the decision of the 
first Court setting asde an award. i 
Achutayya v. Thifinayya m e... Ses 298 
32. ,———5е. 522, 520—Deogse’in accordance with refised award — No 
appeal on the growed that prigr remittal was wrong, maintainab e. 
The provisions of 8, 542, О. P,O., as to appeals from decree „оп awards 
sholild be strictly construed. Ño appeal lies {гош a decree passed ın accord. 
ce with an award nevised aper remittal Of a prior award under 6, 520, ° 


an 


° in ii à 

. | ° *. E 12 2 . 
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с P. C,—(oortinued) РЧЫ PAGE. 
C, P. C., on ghe ground that the remittal order was erroneous, Semble :—No 

appeal lity against deoroes paed jn accordance with awards өоћ the ground 
и B. 520, C. Р. C., was oither improperly made ог improper- 

iy Тва - e j 

Subbiah Tyer v. Sultramania Iyer . 485 


j 
зз. —-———S. 544 (О. XLI, r. 4) 583, (S. 144 (1) 111 


(О. УШТ, r. 8)—Set off ix restitution —Egustable reliaf—Aooounts, taking e 
e 


о-н Не who seeks equity must do equi y." 


* Defendant took a lease from опе Z in 1882. Plaintiff tookeanother lease 
from Z'ssuccessor in 1890. The plaintiff sued the defendant and hie lessor’s 
then representative for a declaration that the lease to defendant was invalid 
and for possession. Plaintiff obtained а decree for possession on condition of 
his paying в certain amount as compensation to the defendant. The defen- 
“dant delivered possession оп receipt of the compensation amount. The 
representative of the lessor appealed fom the decree making the defendant 
a party. The decrees of the lower courts were upset by the High Court 
in August 1897. 


Held, that under 6. 544, О, P. O., the reversal of the decree by the” 
High Court enured to the benefit. of the defendant ; also that the defendant 
was entitled to demand possession of the lands from the plaintiff by way of 
restitution ; that the refunding of compensation amount by the defendant was 
not a condition precedent to his obtaining relief by way of restitution and 
that the defendant was entitled to ask that the amount may be adjusted by 
setting off mesne profits, which the plaintiff has wrongfully received against 
the compensation money, as on the date of the decree of the High Court. 


Held, that 1t was not equitable that the defendant should be permitted 
in effect to postpone applying for restitution until mesne profits had amounted 
to a aufficient sum to wipe off the amount of the compensation money. 


Madhavan v. Valia Nambidi. sis eae 


34, ———8. 559—(O. XLI, г. 20)—' Ia interestedein the rasult of the 
appeat”—Partses, joinder of, in appeal. 


пе words ‘interested in the result of the appeal" іе 8, 559, C. P. C, 
have been ingerted to protect parties to the suit, who had not been made res- 
pondents in the appeal, from being prejudiced by modifications made behind 
their backs in the decree under appeal. The party whom it is sought to bring 
on record ia required to be Interested in the result of the appeal before he is 
во brought on record. n А • 


When a defendant haf been exonerated and there is по appeal against go * 
much of the decree as exonerates him, nodecree cán be passed against him in 
an appeal by any other party to the suit as he is no party Фо such appeal, and 
he cannot be said to be interested in the result of such appedf by another party 
unless the decree sought to be obtained $gainst the respondent m the appeal 

e e 
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would have the effecteof prejutlicing him in some way or other ; and, conse- , 


quently, the Appellate Ceuyt cannot make such ц peru а party to the appeal „e 
when the appellant judgment-debtor had impleaded only the decrec-haldeyas, . 
party to the appéal. a 

Subramanian Chetty v. Veorabhadran Chetty Se. ® е 452 
35. Ss. 561 ф. XLI, r. 22)—~Costs—Memorandam®of бй: 
not moved—Jurisdiction to dismiss the Memorandum with costs. 

Courts have juriediction to dismiss a memorandum “of objections not 
stamped, and therefore not moved, and to dismiss it with costs also. е 

Kwmarasawmi Pillai Y Udayarnadhan E - 490 
86. ae 561, 590—Memorandyn af ol:jections in ТУУ а 
orders. 

А memorandum of objections will lie in appeals from orders. 

Qellammal v. Velappa Naiok .. æ.. o T 157 
37 —— —S. 574 (О. XLI, ғ. 1) judsueii--&ppelisie— P 
Not in acoordand& with the Seeticn.—Appeal— Praotice— Procedure, 

Where there has been a failure by the Appellate Court to comply with the 
requirements of B. 574, О. P. O., the proper form of the order to be made by 
the second appellate Court is to set aside the decree and remand the case to 
the + aBpellate Court for disposal according to law. Ifthe judge of the 
first appellate Court happens to be the same individual who heard the appeal 
ortgin@lly, he need rehear the appeal, only if he is of opinion that he cannot 
properly dispose of it without a rehearing; and where he is not the person who 
originally heard the appeal, he should always rehear ít. 

Saravana Pillai v. Sesha Reddi m ae one 84 
37. A. ————.8. 590 Ses О. P. C. (86). : 
38. S. 622—(S. 115 N. C.)— Recision— Practioe—The High 
Court will not, unless it be in а very special case, interfere under 6. 627, 
О. Р. О„ when the party aggrieved has a remedy elsewhere. 

Copa Angelis v. G, D Angehs |... БЕ 566 
39, — ——S. 622, (5.115 N.C. = to рау Small 
Cause Cowrti— Prosidenoy Small Cause Courts Act, S. 60— Construction of docu- 
ment—Di fferenos of opinion —Haferenca—8. 622, C. Р. C, applioable to oases 
decided by the Presidency Srmll Cause Courts.—Where upon an application to 
the Presidency Small Causes Court for а new trial, the judges without formálly 
ordering it heard the whole сазе and differed on the question of construction of 
a dooument (i.¢, ав to whether a condition formed an integral part of the . 
contract) affecting the merits of the case, Aeld*that they were bound to refer 
the question to the High Court and that‘their judgment was liable to be set 
aside under 8, 682, О. P. C., on that ground. 

Riungiah Naidu ү; Rungiah - m © - 480 

40. — —8. 622"-Erroneous decision on a question of 1a w— 
Rerision. The decision ot а court that an award was not bad 8а the ground 
that thé arbitrator had drafted the pltnt for one of the parties, the other 
party not having been aware Ф the same дай! after the award, though per- 
haps grroneous, ів not liable fb beset aside in revision under 8. 622, (P.C, 

Subramaaia v. Humans vU e... sie m 249 
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Compromise of a doubtful claim— When to bg 2% aside. —The , 
act tist the rightgs on the*sidegt one party is not sufficien® for the patty to 
sgt asidéa Фтарїопиве entered into by him on the supposition of a doubtfu! 
“Se : е s 
Olat Pulhah Chæty v. Varadarajulu Chetti... . Өз 469 
Consideration— Whether stranger can question.—The быша of an e 
assignment being unfair and'unconscionable 1s purely a question between the 
eesgnor and assignee, А third party who 16 sued by the agsignee on the title * e 
derived from the assignment cannot iaige the issue of the unfairness or 
unconscionableness of the assignment. ° 
Dayal Singh v. Dayal Sahw — ... T m eos 2100 
1. Contract Act, 8. 23—Immoral Contract—Loan for payme 
to a dancing girl.—l§ a creditor advances а loan to the borrower, for and with 
knowledge of its being applied for ап immoral purpose, the contract would 
be opposed to morality and public policy, and a suit will not lie for the reco- 
very of the loan, 


It is immoral for a Hindu to cohabit with а dancing girl, and payments 
made to adancing girl with a view to the continuation of the cobabitation 
are immoral and opposed to public policy ; and loans made to enable a defef- ө 
dant to make such payments would be advances for an immoral purpose апа. 
cannot be recovered back. 

Panniohand v. Nanoo Sankar Tawker ise Qus ws 456 
2. ———S. 23—“' Immoral or opposed to public policy.’— 
Bride price—Contrast to pay—Hinda Law—Marriags — Asura form.— 
A contract to make a payment to a father in consideration of his giving 
his daughter in marriage is immoral and opposed to public policy within the в 
meaning of Б. 28 of the indian Contract Act. 


Odier :—Thowgh the Asura form of marriage when actaally performed 


may be recognized as valid, 1t does not follow that an agreement for such 


marnage would be legally enforceable, 

Visranathar v. Saminathan (1 L. R. 18 M. 88) overruled, Vythinathan v. 
Gangaraju (Г.В. 17 M. 9) referred to ; Dholidas v. Fuickand (1. L. В. 23 B. 
658), followed. . : 

Venkata Kristrayya v. Lakshmi Narayana ... „ се БР 408 
3. а 23—Carrier's contract exempting from liabi- 
lity for negligence— Public роноу, not opposed tv. 


Ter Chief Justice and Wallis J. (Sankaran Nair J. contra) :— Contracts 


exempting à carrier from Hability for negligence of his gergants are not vold 
in India as opposed to public pelicy. e 25 
9 e 
Sheik Mahomed Rusother v. B.LS.N. б. o s эө i 497 


e , a e 
4. S. 151—Contract between carrier and consignor 
exempting from liability—3See Maritime Baw— Bip of Lading. 
Б. ———8. 221—Lien of Agent—Compatty — Winding up of— 
есі of "winding vp of, on lisn—Companies Aot, 8° M9. ° 
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8. 149 of the OomPanieg Act does not authorise a Court to depriye 4 
secured oreditor of possessién of his security ; and consequently if aneacent of r : 
the Company їн ehtitled to remain in possession by virtue of a lien “under ° 4 
8. 221 of the Contract Act, the making ofthe winding up order ould not > 
affect hiayight to remain in possession and continue to make (йе посева y 
disbursements. Бк E made between the date of the winding up 
order and fhat of the handing over of possession stand on th8 same footing as 
the difbursememts made prior to the winding up order, and the agent is enti- ө 
tled to а lien Їп respect of both. 


е 

* Held also that on a construction of the agreement between the agent and 
the Company, there was nothing in it to exclude the operation of 8. 231 of the 
Contract Act. 

Qhidambaram Chettiar v. Clark m e) ® see 251 

е 
Conversion of appeal into revision—Ses С.Р.О., 8, 287 s 502 ° 
e 


Corporation—Jfember of the Corporation Common Law right of 
member £o inspect books оў the Corporation —Presidenoy. Banks Act (XI of 
1878)—Bank of Bombay— Shareholder —Suit by shareholder against the Bank 
10 enferos Wapeotion of the register of shareholders—Allegation vf irregulari- 
tias in the management of the Bank, in the election of its Board of Directors, 
ang in éhe advancing of money to Directors— Object of inspection, to onmmuni- 
cate with other shareholders— Nature of the swit—Issue of the Writ of Manda- 
mus, principles of, regulating the right under Statute—Common Law right— 
Absolute right of inspeotion— Qualified or limited right of inspection. 


At Common Law members of а Corporation have no absolute right, when- 
ever ghey think fit, to inspect all papers belonging to the aggregate body. - 
The privilege of inspection is confined to cases where the member of a 
Corporation has in view some definite right or objeo* of his own, and to those 
documenta which would tend to illustrate such right or object, 


Taylor on Evidence Vol. 2, para 1495, approved and followed. 

On the application of a member, the King's Bench Division wili, in 
general, grant a rule for а /imjfed inspection of the documents of the Corpora- 
tion, if it be shown that such inspection is requisite with reference either éo 
an action then instituted or at least to some specific dispute or question pending 
in which the applicant i8 intertated ; ; but, even in this case, the inspection will e 
be granted to such an extent only as may ba,necessary for the particular 
occasion. The respondent was а holder of оре share іп the Bank of Bombay. 
He claimed a right to inspect the register of the shareholders of the Bank, 
and to be supplied with а listgof guch shareholders, as absolute and unquali- 
fied as 18 conferred бп the shareholders of Joint Stock Companies in 
England bf 8. 32 of the | Companies Act, 1862, or in India by #8, 81 of the 
Indian Gonpanies Act, 1366, and 3. 55 the Indian Companies Act, 1882, 


The appell&nts агава to récognize that absolute and unqualified right, or 
to comply with the claim based upon it, but in their letter which coaveyed 
that refusal, they informed the respondent that they would be pleased to 
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farpish hgm with the list he asked for if he would satisfy thaw that he re- É 


p cu fer feo in bis own interests asa shareholder. In the statement of 

се respondent, for the first time, endeavoured explicitly to bake, his 
right and tiele to inspect, copy, and take extracts from, the register on some 
definite matters in which he himself was interested, Не alleged@herein that °° 
he had observed irregularitiesgn the management of the Bank, in the election 
ofits Board of Directors, in the advancing of large sums. of money to its fe, 
Director, and in other matters and that he desired an inspection of the 
tegister to enable Шо to communicate with the other sharehplders, and, if 
possible, obtain their assent to certain resolutions for the better management 
of the affairs of the Bank and the removal of some of the Directors, which he 
Intended to propose at the next general meeting of the shareholders. 

2 : 


; Held, that the suit was їп truth in its ngture, though not in its furm, . 
somewhat of the character of an appXcation fora Writ of Mandamus, and the 
principles regulating the issue of that prerogative writ should apply to Н great 
extent to the granting of the relief prayed for іп a suit like the present. 
Mandamus would not be allowed to eue unless the applicant showed clearly 
that he had the specific legal right to enforce which he asked for the interfer, e ° 
ence of the Court, that he had claimed to exercise that right and none other, 
and that his claim had been refused. 


e@ o 

A Writ of Mandamus for inspection of registers would not be issued if 

the object of the applicant ia merely to вее “if by posibility the Company's 

affairs may be better administered than he thinks they are " aud not any 

definite right or object of special interest to the applicant as distinguished from 
that of pis fellow members. 


Held also, that there was no statute conferring on the members of the 
Bank of Bombay a right to inspact, copy, or take extracta frum, the register of 
its shareholders or any other documant belonging to ir, and the only right the 
respondent could have, therefore, against the Bank in reference to such matters, 
waa that which at Common Law belonged to every member of a Corporation. 


Held further, that the respondent was not in law entied to the extensive 
right to which the deeree of the Court of Appeal declared him to be entitled, 
and that the limited and qulified right contended for at the trial was never 
put forward, or insisted on, before action brought, or any claim based upon it 
ever refused. T 


The Bank of Bombay v. Suleman Somji P.C. (LORD ATKINSON) ats 855 
. Costa—Memo. of objections not moved —Jurisdiction of Court 
to award—See0. Р. 0. 8,561 ... uut Лл нө 0 490 
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Court of Warda—Rules—Claim mode within timo; Reference by 
Deoree Collector—Haolusion of time—Fimitation Act, St. 4 ані 14. —Where ° 
there were both a Regulation Collector and а Decrge Colf€ctor-and a clain? was 
preferred to the Regulation Oollector in respect of a debt Before the recovery ‘ 
of it was barred by limitation, the claim 18 not liableto be dismissed as barred 


on the ground that the reference by the Decree Collegtor to the Civil Court was 


‘ е e 

: а . í 17. * . 
Court of Wards—<«comtinsed). i 
rgade after the expiry of the limitation period in consequence of the dglay ‘bay 
happened in the disposal of the claim by the Regalation Cdflector. pT Ce 
reference by the Decree Oollector to the Court 18 not to be regarded as fhe 
institution of a suit by the claimant, and В. < of the hmtatiof Act haa, ao 
applimation to it, e 

* The question "n" could properly be referred is whether the clam was 
legally, enforceable when it was made to the Regulation- Collector and not 
whether it was legally recoverable on some snbeequent date arbitarily fixed br 
the Regulation-Collector. 

Obiter :—The cas? will be different if there way no Deeree-Collector 
sf all, but there was only the Regulation-Collector, when the suit wil! have to 
be filed before it is barred. 

A Regulation-Collector 18 not a Court “© which from defect ef juriediotion 
wie «nadie to entertain the claim” within tbe meaning Б. 14 of the Limitation 
Act, and 8. 14 will not avail for the exclusion bf the time taken before the 
Regulation-Collector. 


Collector of Cthumalai v. Suber 
1. Co-tenancy—Suit by one of PET баба jand. 
lotdgSfor entire rent inpleading other sharers as defendants :—See Bengal 
Tenancy ‘Act, B. 1&8 ... - 
el. eCr. P.C., S2, 131, iie pma Code, 8 S 188—'' Shalt je hable to the 
penalty " —Failure to comply or toobject —À person against whom an order 
under E. 128, Cr. Р.О, is passed, if he neglects to take any steps whatever in 
respect of such order, either by way of complianca or objection in the manner 
provided by law, renders himself liable to proceedings under 8. 188, I.P.0., and 
it, is not necessary that a further notice should be given to him as provided fog 
in B. 140 requiring him to perform the act directed by the order within a 
fresh period of time. 

Gvruviak, In re „ 
2. ——® 145~applicability, to indui to possession TA 
manager and member of a Joint Hindu family.—The possession the Managar of. 
of a Joint Hindu family as against another member can be protected by 
proceedings under В. 145, бт. Р.О. 

Kevarayuds т. Chalapatirayuds ә» 
з. ———S. 195 (a)—Panal Code S. 188— Village Magisrate not 
subordinate to Sub-Magistrate— Subordinate Officer " meaning of.—A Village 
Magistrate is not an officer subordinate to a S&b-Magistrate within the meaning 
of S, 185, Cr, P. О. The sabordination ef one officer to another should arise 
either by express enactment or from the fact that both public servants belong 
to the same department, ame geing supperior in rank to the other 

Хегайтлсууа a V enintasami.. „ wee eis 
4. —— S. 259 — Jurisdiction of, Magistrate to re-onterigin complaint o» 
the s8me faots after a discharge —A°Magistrae who has discharged an accused 
person under 8. 359, Or. P.O? is competent to re-entertain a fresh complaint 
on фе same facts. Chianfithagdi v, Salla Gurusawmi Chetty (1.0.8. 28 M, 
310) and Emperor v. Chinas Хойарра Guandin (LLB. 29 M. 138) followed. 

In ro Rudra Gowd ° ace 
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б. 9:297 Charge to Jury—Misdircotion—Omieaign to tall the 
ury the agers of 83235, 36—Drid8noe Act—Confessions, directions about.—lt 
is aSgpisdirectlon to tell the Jury generally that confessions to the policedf, fol- 


lowed by the productfn of stolen property is admissible, without more; omle- 


sion to point out that auch confessions are only admissible in sg far ae they e° 


relate distinctly to the fact thereby discovered vitiates the trial, Where there 


are more than one accused, the jury should be warned to take, and deal with e, 


the casteof each accused separately, and а confession of one involving Шве] 

alone cannot be used against the others. i 
Acohabba Beori v. The King-Emperor - = m 

в. ——S, 297 — Charge to Jury Müdirectio n — Omission to refer to 


the plea ofacoused or tu the evidence bearing thereon. 
- Omission by the Judge to refer to the plea of alibi of the accused and to 
*the evidence bearing on the plea in his charge fo the Jury ig а misdirection, 
and the accused are entitled to be retried. | e. 

In re, Gangi Reddi Bwohanna ... - ene "m 
7, ————8а. 297, 288—Misdirection to the Jur y— Evidence Act, 8137, 
30— Statement of 00-aconsed leading to the discovery of relevant fact, when 
evidence—Statement of a witness before investigating Magistrate—No evi? 
denot. ' 

The question whether a person was in police custody while making a. con- 
fession is one for the Judge to decide ; and the omission of the Judge to state 
to the Jury his finding on the point that a person was ın police custody ie not 
a misdirection. Under 88. 27 and 80 of the Evidence Act, the moet that could 
be taken into consideration in the statement of an accused against another 
would bg во much of the information amounting to а confession ss was the 
immediate cause of the digcovery of Bome relevant fact against the person 
making the statement. 

A statement made by a witness to a Police Inspector or to an investigating 
Magistrate is no evidence against an accused, even though the statement be- 
fore the investigating Magistrate is made in the presence of the accused; and 
a direction to the jury that euch evidence ig strong evidence against the aocus- 
ed ig а gerioug misdirection. ° 

' Sankappa Rai, n тв ay ose see Be 
в. е———38. 367—Judgmont— Shall be dated and signed by the presi- 
ding officer" —J «dg ment dated and signe by suceessor— No irregularity. 

Under B. 867. Cr. P.O., it is not necessaryethat the presiding officer of tbe 
Court who wrote the judgment should be the same person as tbe presiding 
officer who ia required to date, sign and pronounce it, . e 

Sankara Pillai, In ҳе ai si es. m 
9. — — —— 8, 407— Withdrawal of appeal—Part heard appea| — With. 
drawal—Oméssion to examine witness fummonsd by Court from which the 

e. 


appeal was withdrawn. . e 
It is competefit to a District Magistrate to withdrew part heard appeals 
е 
m the file of a First Class Magistrate eubord!nate {р him under 8. 407, Or. 
. . 
P.O. un 
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‚ «The Court to wifich an appeal ів transferred for disposal is not bound hy 6 
any opinion as to the necessity for taking further evgdenée formeg by the g° р 
Oourt from which the appeal was withdrawn. Ka aay ee "s 
Alagu Antbalan In re ie es ses 89 
10. v,—— 88. 423, 435, 437, 439— District Man girai x 
powers of xevisidh Muappreciationn of evidenza by Sub-Magistrate and . 
discharge— District Magistrute, functions of. Й G 
«еге a @ourt, competent to decide whether the accused is guilty ог not e 


holds that he is not guilty on a consideration of the evidence addaced by the 
„prosecution, thet finding Should, if at all, be set aside only by a Court com- 
pbtent to set aside such a finding of fact, i.e, by the High Court under 8. 439, 
Or. P, О. read with 8.428. The District Magistrate is not entitled to come to ' ¢ 
а conclusion on the evidence and hold that a prima facie case has been 
made out and order "further inquiry" hy another Magistrate. The proper 
course for the District Magistrate to take is to refen the matter to the High 
Court. It may ‘be different when he exercises his powers for reasons other 
than mere misappreciation of evidence. 

The proper fonction of a District Magistrate is criticism. Не ought to 
poing outo the Subordinate Magistrate the reasons which may have led him id 
to an incorrect conclusion, і.е. ieasons which have been held to justify the 
High f'ourt in interfering with findings of fact, to enable the Magistrate to 
come to а right conclusion and not dictate to him the decision to be pro- 
nounced, 


Lakshiminarasappaya v. Venkatappak € 220 e 51 
11. ——  —8. 488—" May "—Duoretion. ' 
e Тһе use of the word “шау” in B. 488, Cr. P.O., shows that а Magistrate e 
has а discretion todecide In what cases the award of maintenance may proper- 
ly be made, though the discretion must be exercised judicially and reasonably 


and not capríciously. 
Held also that the refusal to make on order for maintenance against the 


husband on the ground of the woman living in adultery with a low-caste man, 
was а proper exercise of the discretion vested in the Magistrate, 


Ponnayes v. Periya Modpan ... m 150 
Criminal Trial— Waiver by accused of provisions "майн ы . е 
—No cure :— Ses Waiver. e iss e s ee 830 


Damages—Proof—Obsruction of water supply to ryotwari lard- 
zolder by another land-holder— Proof, when unneoessary—Onws :— See Tort. ... 118 
Darkhast rules (Madras)—Dharkhast of land within port limits 
— Grant without consulting Presidency Port Officer—Mere irregularity— Grant 
not «et aside on appealavithin пе Binding character of. Per Munro J :—A 
Darkhastegrant made By a Divisional Officer, without previpusly consulting 
the Presidency Port Officer, as required By Government Order Mir. No. 4017 13 
a perfectly good anf valid grant, tlie same being within the scope of the Div- 


sional Officer’s authority. e • A 
The Divisional Officer ів notbound to foliow the opinion of the Presiden- 


cy "Port Officer, according to the,Government Order mentioned, . 
е 
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te е 20 . , 
barkhast rules—(oniinued). . °. 
Per Sakkanan Nair J:—A Darkhast grant bya compateng authority ів 
_ bufding Èn де Crown unless it 18 eancelied on appeal within (ше, 

V The notice to the Port Officer required by Government Order No. аш? is 
only а ѓоа іу an fhe omission to give such notice before making a Dar- 
khast grant of land within Port limits is a mere irregularity, ре Revenue ** 

ОЯ сег not being bound to follow the opinion of the Port Officer. 


e Mahammade v. The Seoretary of State % Э cele ө ·.- uL 


Death Illness :—See Mahamedan Law—Gift. as ay 
4, Decree—Frame of—Retersioner — Swit to set aside alienations by 
widow :— See Hindu Law—Widow. es bis ses 


2. *~--—.Form of— Hindu law—Deores debt—Sons on record as repre- 
sentatives of deceased fathers :—See О. P.C., B. 234. Am on 





District Magistrate’s powers of revision :-— 846 Ог. P. O., 428... 


1. ‘Estoppel— Abandonment of point by advocate i— о 


The suit was brought by the sons of the reversioner S of the last maie 
owner G, on the death of G's widow М.Р, for possession" of immoveable 
property. The last male owner died 40 years before suit, the widow in 1896, 
and the plaintiffs father, through whom the plaintiffs claimed, jn 12999 
The whole question in the case was one of plaintiff's father's relationship to the 
last male-holder. The defendant was the nephew ofthe last male-holder who 
took possession of the properties on the widow's death. The first court found 
that the plaintiffs had proved the pedigrees filed by them and gave a decree. 
On appeal the Judicial Commissioner held as follows :—“ The oral evidence to 
prove the pedigree іп the plant ів, in my opinion, of as little value as the 
documentary evidence on which the plaintiffs relied ; and at the hearing of 
the appeal practically no attempt was made to support the finding of the 
Subordinate Judge. ‘The only contention was that accepting the pedigree filed 
by the appellant, Mathura Perskad, the plaintifs are heirs of Gas according 
toit they are Samanudakas and, therefore, in the absence of other nearer 
heirs they exclude the defendant” and gavea decree for possession of 4th of 
the property on the ground that there were other persons in the same degree 
of relationship to the last male-owner. ° 

Held (1) that 1n the circumstances the plaintiffs were not, estopped by 
what happened before the Judicial Commissioner from attempting to establish 
that Феу were Ше beirs of G. 


Kalka Parshad v. Mathura Prasad Р, ©. e si Jeg 
2. By conduct—Bequest with instructions—Instruyo- 
tions not carried out $—Se6 Will. ... wee e oe г 
з. ———Рге- emption — Withdrawal by pre-emptiontof mortgage money | 
deposited by purchaser 1%} “their capacity as mortgagees—No exgoppal · Wier 


Mahomedan Law—Pre-emption. -ee ° $i. ©, E 


4. ————Pleader and client—Party sob entitle raise pointe not 
prend by Vaki in Lower Court. Е 
e Padmgnabhadx v. Rajappa su ue o. ^ w 
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Eatoppel— (continuat). 
Б ———Suit fpr-mesne profits— Omission — Possession of [дщ on 
partition — Subsequent fuit for mesne profits agaimateperson who uma in mad., 


05. e , 
е а 


Omission to take possession of lands even when possessio was qffgréd 
cannot deprive the warty neglecting to take posseasion of the Sight to recover 
the subsequent mesne profita from the party who was ig &ctnal possession of 
thg afis. . 

Sattaya v. Thinkvial m: m > 4 
1. Evidence Ас&—5. 32, Cle. (5), (6)—Pedigree—Admissi- 
ишу. 

(1) That the pedigrees in the case were not ancient family records hand- 
ed down from generation to generation and added to, as a member of the 
тару dies oris born, but documents drawn up оп а particul@r occasion for 

' a specific purpose by members of the f&mily, and must accordingly be treated 
as mere declaf&tions made by the persons who respectively drew up or adopted 
them ; 

(2) That the first pedigree, was not shown to have been made post 
gea motar and was, therefore, admissible ; 

fas That the second pedigree was on the evidence in the case clearly 
sdmfssible as a declaration made by a deceased member cf а fam:! у touching 
*thetamily reputation or tiadition on the subject of its descent and that in 
order to make the statement inadmissible on the ground that it was made 
post litem motam, the same thing must be in controversy before and after 
the statement was made ; Freeman v. Plullips (4 М, and 8/486, 494. 497); 
Shrewsbury Peerage (7 Н. L. C.l, 22) and Dwke of Deconshire v. Nell 
(p. L. R. 182. Common Law) followed, and (4) that the ipid pedigree 

was inadmissible, having heen made post litem motam. 

Kalka Parshad v. Mathura Prasad (LORD ATKINSON) € «is 


2. —  — 88.91, 92—" Terms of the contract "— Question as to the 
parties contracting —Oral evidence —Admissibility— Proof that obligor ngned 
аз member of a firm. 

The question as to whq the contracting parties are 1з not one relating to 
the terms of the contract within the meaning of Bs. 91, 99 of the Eviflence 
Act ;and oral evidence is admissible to show that a person aho signed a 
deed did so not oħly for himself but also as au agent fur others 6g, аза 
member of a firm, . 

Venoufasubbiak Chetty v. Govindargjalu Naidu As —- 

Fraud—Sale with intent to effect fraud ham sals —Judg- 

ment, upholding shan tragadqjion as real—Claim in execution by purchaser 
uphold Subsequent suit by purchaser for PRE ораи that sale was 
sham :--See О Р. Ou 5. 18. v. e m sss 


AAA in fraud of Sedition tems not carried 
into effect :*-See Trust Act $, Bt. T see - 
1*Hindu Das Düushters sons inheriting the éatate of 
maternal grandfather; Nature of taza Survivorship j— Obiter 
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Hjudu Lavte—(continved). Dies PAGE, 
Daughter's sens of the last male-holder who are members of a Јопћ Hindu . 


ѓашйу tülje the estate of maternal grandfather with right of atfrviv orehip. 





~ KrishtNer¥. Lakshmi Ammal n A " "owe. 275 
2. * — —Daughier-in-Law, widowed— Maintendnos :—8ев Нап 
Law--Maitenanee ...9 am ove ne er ge 254 
(8. Debt—Deorss deblt— Sons brought on record as rofresentatices А 
of deceased father—Dooree, form of :—See О. P, O, В. 284. ... v4 86 
4. Debt—Joint family—Liability of other ‘members :— he о 





members of a Hindu joint family cannot be made liable in respect of a 
partnership debt incurred by one of the members unle« it be that the other 
members of the joint family were interested in the partnership. Krishna ө 
Ayyar v. Krishnasawmier (1. L. B. 28 M. 597) referred to ... one 847 
Valamakoxda Subbiah v. Venkatramiah . .. MT 
Б. — —— Degradation, effect of —does not affect proprietary rights of ° 
the degraded :—Ses Hindu Law—lnhentance ... ax s 195 ' 
6. —— — Father's rights over property of divided sot. 
It ig not open to a Hinda father to deal with the property of hig divided 
son зо as to bind the latter even though it bein respect of an antecedent 


debt, A 
Rathna Naidu v. Aiyanaohariar — s u „5% 
м. Саб to wife—Mahk—Presumption — See Hindu Law— : 
wn... Xm dis ane t$ iis er de 
8. —— — Husband's Habilityto maintain wife —45es Hindu 
Law-—Maintenance ... 254 


9. - Inheritance—Disqualification—Heire — Complicity 
in murder of deceased man—Quanttin of proof — Onun—Acquittal in Criminal 
Court, how far proof of innooence— Unchastity of mother no tost—Raghunan- A 
dana, no binding authority in Southern India. 
A person who is guilty of the murder of another cannot succeed to the 
estate of the mardered man. i 
The acquittal of the person claiming to be the heir of the last owner on & 
charge of having abetted his murder, by а Criminal Court is no answerto a 
civil guit by the next пег claiming to succeed ın preference to the defendant 
(the acquitted person) en the ground that the defendant hae dtequalified her- 
e self from inheriting to the deceased’s eatate by reavon of her complicity in the 
crime. But the defendant's complicity should be proved by clear and satisfac- 
tory eujdence in order that she may be excluded. * 
Unchastity is not à ground for excludieg any female heir except а widow 


from inheritance. . 
A mother’s claim to inherit the property of her deceased son rests on 


consanguinity and not on religious merit. 

Neither degradation nor aggravated unchastity (i.6.? uffercograe by а 
Hindu woman with a Mahqmedan) affects the proprietary nghts of the 
degraded or anchaste persgn. 





Raghunandana ів not an authority in éhe Madr&s Presidency. е 
Vedammal v. Vedanayaga Mudaliar oe е... Е On 70 
. 
10. — — —Inberitance — Father's sister's son'g h and daughter's 


dawgMer— Priority.—The tather's sister's son's. son 18 entitled to succeed to 
the estate of a Hindu in preference to his daughter's dwghter, ° 
Se 


* 
Hindu Law—(oontinurd). 
• Appa How v. Goyal. Row 


11. cec Ы ТИВИ 
aside—Anceyfal lands— Onus— Proof— Conjectures, 


ido у tana, puit fe у 


The plaintiffs, who were minors, brought the suit to set ачиб а degd, of 
sale made by their fajher Dayal Singh to the appellants and certain other 
persons as purchasers, on the ground that the lands, the gubject matter of the 
sale, теге, in the view of the Hindu Law ancestral, and that the sale was not 


necessary, and was foi a fictitious consideration and in fraud of the rights of 


the plaintiifs father Dayal Biogh, as next heir and reversioner on the death 


pes of the widow of Dhanna Singh, the deceased owner. 


The only question in 


dispute on the appeal was whether the lands were ancestral. There was really 
no evidence that the lands in question came to Dhanna Singh by descent ві 
all, There was evidence that he acquired gome lands in the district by pur- 
e Chase from the owners and there was a*probability that he acquired other by 
the abandonmant of other persons who might have been collateral, aud in that 
way might have become possessed of lands which by the custom of the Punjab 
would be regarded as ancestral. But there was no evidence whatever defining 


the boundaries of these portions of land respectively. 


e Hof, that it was through their father as heirs of Dhanna Singh that the 


platatiffs claimed and unless the land came to Dhanna Singh by descent from 
«а иеа! male ancestor іп the male line, through whom the plaintiffs also in 
like manner claimed, they were not deemed ancestral in Hindu Law. 


Held айо, that when the onus lay, as it did in the 


present case, on the 


plaintiffs in seeking to set aside a solemn deed executed by their father, con- 
e jectures could not be accepted as а subatitute for proof and that the plaintiffs 


tajled to prove their case that the lands were ancestral. 


Alar Singh v. Thakar Singh D.C. ... 


m 





12. 


Maintenance, suit for— Widowed daughter-in- 


Inw—Ploa in defence that the widow did not live with the husband during 


Ais Life time. not good. 


A Hindu wife who without sufficient cause left her husband and lived 
apart from him during his fife time does not forfeit her right to mainteyance 
against the ancestral estate in the hands of the father-in-law &fter her-hus- 
band's death, provided shee is not otherwise disqualified thereto, egy by 


unchastity, eto. Per Wallis J. :—But it is open to the 


Court to have regard 


to her conduct in eo having separated from the husband, in fixing the amount 
of her maintenance, It is the right and ‘also the duty of a Hindu wife to 


return to her husband after separation from nim. 


e 
Per Sankaran Nwir J, Obiter :—The husband ів undera moral obligation 
to.mainéain his wife, Though living apart. Не is bound to. support her though 


ho shpuld have no property at all ang, 1f she quits him 
excuse. ha ig not i law bound to maintain her. 


withoft апу adequate 


n The right to maintausfice.is one accruing from tima to time; and а 
widow's right to it depends upon her wants ang exigencies, The obligation of 
a Hindu husband to méintain, tie wife is quite distinct from, that.of the father. 
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Xindu Litw—(continued). e. °. PAGE." 
in-law to meintain а widowed daughter-in law and the fact that she did not А 


ive wid her husbagd while $uveuis no answer to a claim’ fr maintenance 
` against the һеч. law in possession of tne ancestral property оп th ‘hua: 
band's depth: e 











Bangardmma v. B9amhazee ... m e. 254 
13. Marriage Contract—Bride ane | or opposed . 
to public policy :—Hee Ooutrabt Act, B. 25 Em ijs iss 408 
Jed, Mother—Inheritance — Consanguinity, the test eS to 
Hindu Law—Inheritance Ее aes vs T 70 
5. Revereioner's right— Release of, when met a transfer of 
a chance of suocession:—See Т.Р.А., 3. 6 (a) see - T $59 
16. Reversioner, suit by to set aside alienation by 





vridow — Pleading s-e (ontract— Decree, frame of :—See Hindu Law-— Widow. 11,18 
„17. Reversioner—Snit by—Widow— Alienation partly for т 
binding purposes, not void—Seiting Gside—Torms, е 





А sale by а widow effected for the purpose of discharging debts’ binding 
on the reversion, even though more money than was actually necessary for 
the purpose of discharging the debts was obtained by the sale, is not void and 
cannot be set aside at the instance of the reversioner except on the payment 
of the amount binding on tne reversion with interest when the widow dies. ы 


Belief by way of a declaration 18 purely a discretionary relief. Where the 
reversioner who sued for it did not offer to pay the debt binding upon. the 
reversion, the Court refused to grant the declaration. 

Gowri v. Tirumaya Bhatia eee "S ee 17 
18. Reversioners—euit for doclaration— ZLimitation— І 
Suitbarfied against some barred against all—No fresh cause of action on the е 
birth of each new member. see s А э 

Art, 120 18 the article applicable to à sult by the revermoners for a declara- 
tion that the alienations made by a Hindu widow are not binding on them; 
and in the case of several reversioners, the suit will be barred against all if ıt is 
barred against one of them. A freeh cause of action and a fresh starting 
point of limitation could not arise on the birth of each new member of the 





family ° 
Chirucolu Рияяайта v. Chirwtolw Perraratcu, I. L. R. 29 М, 890 at 408 


refered to e 








Kriksnior v, Lakskinit Ammal se $^ ТА veg 975 
19. Texts—Raghunandana:—No akthority ія Southern 
India. Vedammal v. Vedanayaga Moodelliar ud Tux 19 
20. Unchastity no ground for disinhgritance ero pH 
in the oase of widow Eid Vedammal v. Vedanayaga мй e aoe 70 
21. — — Widow.*A dverse possession by—Naixrs of erai 
presoribed for 2868 Limltatiome— Adverse Possession ... * 409 
22. -—— —— Widow —Accretion to estate—Where the holder ofelite 


estate (в. g. a daughter) in a samindary built а palace gn x@mindary land out 
of the income of the samindary over wiffeh she had absolute power of disposal 
f@ Bs. 402000 as-a residence for samindar for the t tims wing." 
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Hindu Lavw.-(ofiziiuod). + Pace ~ 
* Held that apast ftom any question of intention an the part of* the‘ jte- i 
estate holder, the building should be held to hav? become part o theeestaie РА 
and should tonsequently devolve as part of the estate, Я "- 
ө А 
e, Held further :—That in the саве in question, the intewtion of the life- Ы 
eestate holder was Mlso to incorporate the building with the estate. Е 
«Арра Rao v. Gopala Rao it a - m 409 
e° e i е 


23. —— Widow-Alienation—Onus of proof— Alienee 
from widow— Decreo, jorn of. ` * 


Ы One who claims a title under а conveyance from а woman, with the usual 
limited interest which a woman takes, and who seeks to enforce that title 
against reversioners, is always aubject to the burden of proviag not only the 
Веппіпепева of his conveyance, but ho full comprehension by the limited 
owner of thg nature of the alienation she was making and aleo that alienation 
was justifled by necessity, or at least that the alienee did all that was 
reasonable to satisfy himself of the existence of such necessity. And this . 
burden lies the more heavily on ono who comes into court with the case that 
be did not take it from a limited owner, but from ona whose title was adverse 
to, that owner. Ratification, in the proper sense of the term, as used with 
reference to the law of agency, is applicable only to acts done оп behalf of the 
ratifer, and a woman with a limited interest cannot by aots ez post facto 
charge upon the estate which she represents an obligation not originally 
binding upon tt. 


Held also.—That in в suit for possession by m reversioner or his assignee 

against a purchaser from a Hindu widow, on the ground that the sale was zot 

Szood as such, there being no legal necesssity for the same, the proper decree to 

be passed in сазе the Court should find in favour of the plaintiff would be 

one for possession conditional upon the payment by the plaintiff of the sums 

found to have been advanced for legitunaite necessities; and that the plaintiff 

was entitled to mesne profits and the defendant to 6 per cent, intereet on such 

portion of the consideration as might be found binding on the reversion, 
Dayal Singh v. Dayal Sau ; P.C. ds A "om 100 

e 

24. —Widow—Alienation—Consideration in part, binding 

om reversioners—Suit by rerersivners to set aside—Pleadings—Contents e 

— Decree, frame of. . 





А Hinda widow is not bound to mortgage any portion of her husband's 
estate, if that be more projudicial to her than a sale by reducing her income 
to a greater extent, as dhe оез not hold the property for the benefit of the 
revergioner, пог 18 е botind to raise money on her persgnal security. The 
right of a reveraloner to set aside a sale deed executed by a Hindu widow which 
is in part for a gonsideration binding upon fhe reversioner, depends upon re- 
qund of af least во much of the cpnsideration as 15 binding upon the reversion, 
and in a suit to set aside thesale, the Teversioner should offer fb reimbuise 
the bona fide purchasers of во much of the money as has been legit:matcly ad- 


vanoed. [Afw'heeram Koumr v, {орам Sahgv tollowed,] ы 
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Coyrtstould not in the life time of the widow properly decree "tiat upon . 
X ber desti tha deeds fhould be set @side upon payment, by the persons who 
shold audbeed to the estate, of the amount which the widow was entitled to 
ralse, Inseach аз it9would be contingent upon the will of the persons who 
might succeed to the infferitance whether they would pay the amount or not, «* ; 
and the purchaser could not properly be placed by a decree of the Court in a. ° 
state of uncertainty as to whether or not he could safely expend capital ine, 
tfe imppovement of the estate. Such а decreo would be unjust to the purtha- 
ger and it would be contrary to public policy to place ва estate in that posi- 
tion in which it could not be known-whether the estate could*be safely im- 
proved or not. [Pvolchand Lal v. Raghoobuns Sahaye followed. Sugeeram 
Ведат v, Juddoobuns Sahaye referred to. Gobind Singh v, Baldes Singh 
dissented from. ] . 
n Kondayya v. Boy1tema EE Ф... 2 m "nu 
25, ——— Widow's eataie—Release by rercrsioners in favow of a 
widow-~Validity—AUsnation by widow—Partial alienation, raliddty — Estoppel. 
The presumptive reversloners of a widow's estate ш consideration of a 
grant of certain portion of the estate to them renounced all thelr Interest in tha 
remainder of the estate and consented that the widow may dispose of it In anf e 
manner she pleased. ° 
Per Curiam:—Held.—That the song of the execulants ofthe deed who e ев 
happened to be the actual reveraioners were estopped from disputing the 
validity of the alenations made by the widow in virtue of the release 
given by their father. 
Per Chief Justice and Wallis J. (Sankaran Nair, J. oontra)—The release 
given by the reversioners of their reversionary rights ın tbe estate is not valid, 
PerSSamkaran Nair J.—The release ів good aa being a valid eurrend- е 
er of the whole estate to the reversioners and а re-conveyance by them to the 
widow. 
Per Chief Justice and Sankaran Nair J. (Wallis J. coatra).—A partial 
surrender by the widow or an alienation of part of the estate by the widow 
with the consent of the next reversioners is invalid 
Rangappa Naik v. Kamti Naioh és 
See also SA, 379 of 05 reported in XTX М, I. J. 88. 














26. Widow-— Residence, right of— Personal rigM-— not attaoh- 

у + w - T * 0e æ 6n 
27. Widow-Surrenderfor consideration— When 

Valid—Seo T.P,A ‚8. 6 (a) x Z Au "s о 489 
28. Wife, gift to— Malh— Preremptiont— See Hindu Law— 

Win we m e Oe ө 1 
29. WilleConatrüction—Bequeat to dgightera— 


Life estate with remaindgr to her sons. è 5 

In construing the Will of a Hindu itis поб ›Йргорег to take into con- * 
sideration what are known to be the ordinary notions арф wishes of Himdus 
with respect to the«levolution of property. It may be gsuffed that a Hindu 
generally desires that an estate, especifjly an ancestral estate, shall be re- 
tained in his family; and it may be asamed аёдап ‘Knows that, as 


` Hindu Тале (опей. MASS 


a general rule, at all eventa, women do not take absolute estates of inhezitarfte 
which they are enabled to alienate. A'«homed Sin sol v. Shfonkrau,, M 
LA. 7 at p. 14 approved and followed, [ ] А 


Where the only question raised upon the appeal was as to. th? naturg ef 
the езе which, in the events which had happened, the testator’e daughter'a 
took unter the clause of the will of a Hindu inhabitant gf Oaleutta ; viz, "I 
t dgsiré and c direct my executors, " * є * to make over and divide the whole of 
“ my estate, “both real and personal, unto and betwen my daughters in equal 
t shares, to whom and their respective sons 1 give, devise and bequeath the 
«game ; but should either of my said daughters die without leaving any male 
" issue surviving, but leaving my other daughter her surviving, then in such 
*' case the surviving daughter and her sons shall be entitled to the share of the 

‘‘dpceased daughter, or in the case of the death of either dafighter leaving 


“song, the share of such daughter fs fo be paid to such her son or sons share 
апа share айке,” 


Held, that the intention of the testator was to create in favorof lus 
daughters an estate for life with a remainder over to their sons, and that, 10, 
е е events that had happened, the daughters of the testator were entitled to 
the testator's estate in equal shares for life and with benefit of survivorship 


between themaselvea. 
. 


* Radha Prosad Mullik v. Hanimoni Dassi (BIR ANDREW SCOBLE.) 

30. Will—Construction—gift to wife—‘“Malik,”mean- 
ing of—Preswmption—Onus. 

The use of the word Malik” in a deed cf gift or a will imports the grant 
of full proprietary rights to the dones or the devisee; and, ir. order to cut down 
tffe absolute ownership that the word imports, something must be found in the 
context to qualify it ; and the fact that the donee is à woman and a widow 
does not saffice to displace the presumption. 





Thr, priuciples of interpretation laid down in Lalit Mohun Singh Roy v. 
Chukkan Lul Roy вле of general application, though the donee in that case 
wasa male, 2t I.A. 76 S. C; LLB. 24 О, 884. 

Swrajmani v. Rabi Math Ojha (LORD Сошдкв).. 


31 Will—Custom—Appointed daughter— Obsolete, 

A Hindu after giving'his widow power to adopt by his will provided as 
follows :— “If no boy is found, and if a daughter has a son, that toy becomes a 
Dawhitrakarta according to Dharmasastras, so that a boy alone should become 
the Karta for the entire property belonging to us." 

Heid :—That the wy! co could be construed as appointing a daughter to 
raise в воп only if there were in existence a living custom to which the words 
сап béreferred ; and'that the language in the will was not$uch as to indicate 
the estator' s intention to revive aedead custom or create а hew kind of heir 
for himself unkribwn to theglaw “ the present day. 





e The onus of proving fhe existence of the km ів upon the person wko 
relies upon it, А 


Appa Hao v. Gopala іо . tue и 
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decree previously oblained by prior mortgages without implerding puisne 
mortgagee-——Contract rate,—See Mortgage Decree—Form of ise 


Interest Act XXXII of 1830— Hindu Law onthe subject of inter- 
est — When to be invoked. | 

Та ordgr to bring а case under the provisiona of the Interest Act, two 
things are essential; namely (1) an agreement or usage to pay interest, and (2) 
a demand in writing. - . 

The Hindu Law is not binding on the Courts on questions of liability to 
pay interest, 


Subramama Awar v. Subramania Atyar ... wae a 


Iasue—Construction :—See Privy Council —Piactice... A 

Joinder 6f defeydants .—See C. P. O., S. 28 

Judgment “shall be dated and em by the presiding 
officey”’—See Ci. P. С., S. 367 si 


1. Jurisdiction of Appellate бер to go into the question of the 
propriety of the order af the first Court setting aside award — Seo C.P.C, 
8.521 .. ET Vis T e 

2. Civil Courts to appoint trustees, 58е * Religious 
Endowment Act, 8, 14 r^ E 2 ns ds 


З. — — Civil Court to direct aotion ofReventie Authori- 
tiea—Ldnad Registration Act (Bengal).—Civil Courts have no jurisdiction 
to direct the action pf the revenue autharilies under" thg та Registration 
Act :—Ghhatrapat Singh Dugar v. Aahdaj Bahadur HIA (8ів ARTHUR 


WILSN) А os " оз. бт x. 
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ХМ, 1. Ingm—Enfranchisement in favor of ong othé* tham ihe " 
registered y vinor ?—Rffect of*—Sg Madras Асїз— Propriefary Estates— 
“Village *Seyvites сї = we s «603 
>. '——— Transfer E enfranohisement, —T, P. A., 8. “43. 
In the absence of ang reservation in а traosfer deed, the transfer of the „е 
land which is the subject of an inam, involves the transfer of th@inam also, , . 
whether the inam be regarded &s a grant of land or as the remission of the , D 
asgessment thereon. \ ° ° 
If af inalienable inam is transferred and the inom 18 subsequently enfran- 
ckised, the transferree 18 entitled to claim the land enfranchised! by reason of 
S. 48 of T.P.A. © 
Any transfer of a village service inam ís wholly null and void by reason 
of Reg. VI of 1881. А 
Angannayya v. Narasanna (See T.P,A.S, 4.).. - - 211 
* -1. Insolvency, declaration оЁ:—8ве O.P C.8, 351 ... ee" 189 
2. ——-——Appeals—Vakil's right of audience + —See Vakil 556 
Inaolwent— Properties held by insolcant after resting order— Ececution 
sale of right—Purohkaser’s right to mairtain suit.—See Bight of Sait 487 
Inspection—Corporation—Rigit of members to inspect bonks— © 366 
See Corporation aoe eee р E «253 
Interest—Rate of—3Siut by puisne mortyagee for redemption after ° 


245 


197 
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Е uriediction—(gritinuad). Pace 
`4. Court t5 modify predecessor's ogder—No—Bes б. Р 
0, 8,287 . un e ^ €. mn D y 


5. —*To stay proceedings—7a pursuance of orden under 8, * 2176 
CrP.Q, pending civil appeal—See Oharter Act, 8. 15 “ә „э! 166 
* 6, ,———8пцБоўаїпате Court to call upon receiver appoint- 
ed by-High Court to furnish accounts—See О.Р C, B. 508 — ... 689 
*jury—Charge to —Afisdirection —See Cr.P,O., 8. 297... Е 514 
Katlai—Purchase of land i» the name of idol — Deocd in the custody of 
ч doxor—No reservation —Power. to appoint Managor of Kat lai—See Religious 


Endowments - T see T - 804 
Landlord—Co-sharer landlord—Suit by one for entire ўзпі— 
Right to receive his own share separately—Ses Bengal Tenancy Aet, В, 188 ... 43 
° Landlord and Tenant—Ejectment—Notice—TZsnant under e 


usufructuary nfbrigagee — Disclaimer in written statement— Estopyel. 


A denial of the landlord’s title for the first time in the written statement 
in an ejectment suit does not disentitle the tenant from pleading want of 
«otige. 4 tenant of the ugufructuary mortgagee is entitled to a reasonable 
notice before ejectment by the mortgagor. : 


e Meld also that a 15 days’ notice in the middle of the cultivation season 


was not a sufficient notice. 
Periyakaruppan v. Subramanian |... s Е bes 153 


Legal Practitioners Act, 8.14—Pro fessional misoond uot-Transfer 
e of the case to the Court to which the presiding officer was transferred—Jurts- 
dicjon to issue warrant or summons оп failure of pleader io appear— е 
Use of bad lunguage to Court by a pleader suitor—No professional misoonducé. 


A charge under 8. 14 of the Legal Practitioners Act must be dealt with by 
the presiding officer of the Court wherein the charge 13 made, und there 13 
no provision of law authorizing the transfer of the case to the file of the Conrt 
to which the officer who presided over the Court in which the charge was 
originally made has been transferred subsequently. It 19 not competent toa 
subordinate Court charging а pleader with professional misconduct vader 
В. 14 of the Legal Practitioners Act to issue either a summons or а warrant 
against the pleader, if he Ға to appear in answer to a charge under the sec. 
tion. The penalty for non-appearance in answer to the charge is that a report 
may be made without the pleader being „heard in his own defence. Tho use 
of language by a pleader, such as, that the Magistrate had acted “maliciously, 
vexatiously and with a vinglictive spirit" in а written statement attached toa 
warrant issued agairf&t himgelf, though improper to the lest degree, does not 
amount fo “fraudulent or giossly improper conduct in the discharge of his , 
professional duty, ” the sanie being nsed only in the pleaddf's capacity as 
suitor and поў аз a’pleader. e 

dn теа Pleader е EA © ed 2 184 


е 
1. Letters Pajent—(Madras) Ck 15— Whether whole case open 


0n appeal :—Per Curiam:—On ag appeal from a judgment of two judges of 
. 
09 : . р 
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Letters Phtent—(ontinued). s 9 PAGE 
the High Court yho differed in opinion, the appeal is not confjned 0 the point e 
upen which the Judes differed, byt the whole case is open on® the appeal. 
e баалоо Ravuther v. В.1 S.N. Со. Е. В.; sae Та 497 


*. 8% 28, 29—Power of High Court to stay minal 
proceedings реп in coffequenoe of order under S' 416, Cr. P.C,—Stay of e 
preoceadings pending appeal | onthe Civil Side from originalt dere: :— See o 
Oharter Act, В, 15, m za - we 

* Limitation—Adverse крк by Hindu widow’ or 
daughter as life-estate-holder—Estate presoribed Jor .—lf a man 
obtains possession of land claiming under a deed or will, he cannot afterwards 
set up another title to the land against the deed or will though it did not 
operate to pass the land in question, and if he remains in possession (111 12 years 
have elapsed and the itle of the tes:ator's heir ів extingaished he cannot claim 
«Бу possession an interest in the property differefit from that which he would have 
taken if the property had passed by “vill or deed. Dalton v. Fitzgemald, 2 
Ch. D. 98 followed. A Hindu widow or daughter succeeding to a Dharma- 
kartaship held by the last male owner cannot, by possession for over 12 
years claim апу more interest іп the Dbarmakartaship ап а life estate which 
18 the interest they would bave ordinarily taken if the same had passed to then? 
by will or deed. 

Appa Rao v. Gopal Rao 

1. Limitation Act, Ss. 4, a Ма ча Collector du the dus 
of Wards not a Court:—See Court of Wards T 


2. — —— 8. 5 A.— Appeal by dead man—Legal representatives 
brought on record— Delay excused. 

An @ppeal presented on behalf of a deceased party may be bad, but the 
Court may, in a proper case, treat the appeal as filed on the day on which the 
legal representatives were brought on record and excuse the delay. 

Subbarayudw v. Lingayya .. sat е 

3. Art. 11—CP,C. 8. 835— Suit duse agaixst whom the 
order is made—Joinder of étrangers as parties after one year, to а suit filed 
within the year. 





. 

The hmit&tion provided for by Art. 11 of the Limitation Act applies to 
suits under 8, 835, C.P O., only in so far as it ів against the, person in whose 
favowr the order was made; consequently the fact that other peiBons were 
joined after the limitation period as partidi on the representation of the person 
in whose favour the order waa made, that he Was only a benamidar for parties 


so added, will not bar the suis. 


Aiyam Chetty v, Poorgatanam ... i . > © 


4. Arte. 29, 49, 62, 120— Sut for talus of А 
attached and sold wrongfeliy—(ause of action — G P.C. 5, 253, ° 
е 


Pet Full Benoh (Sankaran Nair J. dissentionte),—A enit for thé value of 


paddy wrongfully gttached by defendants in execution of dfiecres. and sold is 
govertied by Art. 29 and limitation begifts to run from | the date of the wrong- 





Гоф seizure, °e . 
е 9 
e 
\ A e ° . E 
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' Limitation Act—(oentigusd), | . 


e Per Sankaran Nar L—The article applicable ів either Art. 62 or Art. 120, 
and the cause of action® arises from the date of éistribution ef the ald” 
proceeds among the defendants. NC 

Per Chief Justioe:—Art, 99 1з not restricted in its application to 
claime.for consequential damages. ° oo 

• Peg Chief Justioet&nd Pinhey J ;—8. 288, O.P.O., and Art. 11 of the Tami- 
tation 4% do not affect the scope of the other articles of *the Limitation Act. 

Narasinhe Raw v. Gangaram — ... = ads - 

5. 
owners, 
> Asit by оре co-owner for an injunction restraining the other co-owners 
from obstructing в common way 18 governed by Art. 120 and not by Art. 32 of 
the Limitation Act. 

Musaly т. Lakshumayya » 9 tee wee "T 

6, ——e——Art 49.—8ee Limitation Aci*(4). 

4.  — —— Art. 62. De. (8) 

8. Arta. 83, 113, 116—Sutt on согонанг-- Evohange deed 
AN clause, suit on—No suit fov speoifia performance Cause of «otion. 
SA Art$115. m M m ove ee 

9. Arta. 95, 62, 97—Suit for damages for fraud—Oans— 

Ру of fraud—Suit by assignor against assignee for fraudulent assignment, 

Tn a suit for damages for fraud, when 1t is doubtful at what precise time 
the fraud became known to the plaintiff, the onus is on the defendant to show 
that the suit 13 out of time. 

А suit for damages by an assignee of a debt against the assignor for 


having fraudulently assigned by the debt when ıt was not really due tu the 
latter 18 governed by Art. 95 of the Jamilation Act and not by Art. 62 or 97, 

The assignee 1s not bound to assume the truth of the debtor’s case as to 
the non-existence of the debt assigned as soon ав the debtor files his written 
statement in the suit against him on the assigned debt ; and time for a suit 











for damages by the assignee agninst the assignor for fraudulent assignment, 
was held to have run зп the case from the date of the judgment of the Munsif 
in the prior suit declaring that the debt was not due to the aesiguor. 

Punnayil Kuiti v. Raman Nair s A 

10. Art. ӨЙ, see Limitation Act. (8. 

11. Arts. 113, 116, 83—Suit on corenant— Exchange deed— 
Indemnity classes, suit on—No suit for apevifio performance— Curse of action. 








A registered exchange deed provided as follows :-—'* There is no dispute 
in respect of the said Jangs. elf disputes should arise, the respective party 
shal) be answerable%o the,oxtent of his private property." Hold that а sult 
on the*tovenant by оће of the parties on dispossession ia governed by Art. 116 
апа «оё by Art. 113“ and that tho cause of, action arose onthe date of dis- 
possession, «he c8venant Беу а spec al covenant to indemnify, though in the 
abgence of the special contact th® covenant will be a covenant for title, in 
which case the cause of action would have arisen on the date of the deed. 

Srinivasa Raghata Dilsinfar т. Rangasani Iyengar e 

ec 


Arts, 32, 120—Lujunotion—Suit for, ив batween co-" 
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Limitation Act— (continued). M 
хо. —— Art. 1520. Reversioner?s suit Jor declafation about intall- 
аў ољавпаћоп 1—66 Hindu law—Reversioner's guit А е 
13, - -A гів. 139. 144—'- Tenant — Representative РНЕ at 
sufferance ho ч tonat.” :—The 1epresentatıves of a tenant by sufference wht” 
enter after his death are not tenants within the meaning of Art. 189 of the 
Limitation Act, and a suit ‘against them Is governed by Art. 144, ® 
е Narasimham v. Seatharamameorthy si e. "^ tus 
К 14. Art, 148— Mortgage— Redemption— When the right to 
* redeem aoorues. i 


A mortgage was executed in 1828 and was made redeemable at the end of 
any native year from that date. The present suit for redemption was brought 
in 1902. „ 

Held that the sult was barred, ы 

Узїйгелата Tinrthswami v, Pishnunurti Bhatta ө, 0 ST 

15.—— ——— Art. 169—Applcability—No servioe ox respondeni- Service 
without declaration under S, 89, C. Р. C.~ No good service, 

Art 169 of the Limitation Act has по application to cases where the pe 
pondent had no notice of the appeal itaelf. 

Venkobaohar v. Raghacendrachar. "E vee m 

18. —— ——Art. 170.—See Limitation Act (4), 

— Arts. 178, 179— Eztouion—Vhen prior application to be 
oonsiderca pending. 

So long as the proceedings in execution initiated by the decree-holder are 
pending, his right to app'y for ‘their continuance occara from day to day, 
i.e, om every day on which the Court does not suo motu continue them. The 
right to apply for execution will not be barred till 3 years have elapsed after 
the proccedings have ceased to be pending. 





An order ‘dismissing " an execution petition on the ground of stay of 
execution pending an appeal to the Appellate Court is not a nullity ; bat, if 
passed without notice and the absence of parties, it cannot. be regarded as an 
order between the parties at al], but ıs merely a direction to the officer of 
the Court te remove (ће proceedinga from the pending list, 

The execution petition itself should, under the chenmstances, be con- 
sidgred as pending. A decree-holder applied „for execution on 8—10—'98, 
Objection was taken by the judgmeut-debtor that the debt was satisfied, On 
$1—10—'99 the Munsiff disallowed the wbjection, The judgment-debtor 
appealed, There was an order by the Appellate Couit for stay of execution 
and the Munsiff passed an order оп 15—12—'99 .4—'** Kxeogtion ordered to be 
stayed ; petition dismissed. " On 20—7—'00 the Appeilate Judgt reversed the 
order of tha Munsiff and 1emanded the petit:on for farther enquiry and of 
25—1—'01 the Munsi% decided that ethe dectee has been satisfied, On 
11—12—701 the District Judge on appeal reversed this arder ; on 28 —10,— 08 
his decision was ,confirmed by the High Court, The prent application for 
execution was presented on 9—7 —'03 Held, that ander the circumstances, 
éhe applieation of 2£—10—'99 should ds congidgréd* pending and that the 


X ү” * e е . à 


285 


96 


ы e 
° 33 : . ` 
: P à ° M. ÈJ. 
Limitation Act—(contiqued). A e Paan 


present, application was barred only so far as it was в fresh application for , 
execution, +. e. in so far as iteasked for attachment of property not propeeded г° 
against in proceedings inatituted by the application of 1899 and that in so far” ec 

it repeated what the application of 1899 prayed for, it was not barred. > 


Kotiah y. Alamelanmal T T Ж, и» 9 46 


17, a Art. 178, Cl. 4— Application in accordance with law—Step 
ін aid ooh &xeoution— C. P. C., 8. 238— Applioation by the trans ferco-deores- 
holder to be 1 ecognized as such, 


Where а Court received* an application by the’ transferee-decree-holder 
for ré@egnition as transferee and ordered the same, without returning it on the 
ground that it was not in accordance with 8 282, О. Р. О., and there was no 
appeal from the order, Asid that the application was an application in acoord- 
ance with Jaw and that a subsequent application for execution within 
Ы years from the dgte of the original application was nèt barred. 


Obiter :—An application by the transferee-decree-holder for the mere 
recognition by Court as transferee is a step In aid of execution. 


Annamalay Mudaliar v. Ramier ... oe oe ove 24 
. e . 
18. — ——Art. 170, СІ. $- Step in aid of execution — Applica- 

tion not in accordance with law. 


Ап application for execution though not in accordance with Jaw, may 
help to save limitation {f it contains a prayer for the issue of a notice under 
B, 218, О. P. O., їп а case in which a notice is necessary in order to enable 
„ execution to proceed. 
Kamakshi Pillai v. Ramasamy Pillai ae si des 14 


Madras Act IT of 1864, :—5ве Revenue Recovery Act. 

-— — —NTIT of 1868 :—S»e Rent Recovery Act. 

—— ———N of 1884 : —Sea Local Boards Aot. 

——\Ї of 1884 :—See District Municipalities, Act. 

— — Yl of 1886 :—See Abkari Act. 

——-— IT of 1894 :— 86 Proprietary Estates Village Service Act. 
———-Vof 1800:—Se Malabar Compensation for Tenant's Improregents Act 
—— I of 1902 :— Ser Court of Wards Act, 

———III of 1904 :-&See City Municipal Act. 


— — —Abkari Act I of 1886, 8, 62—Peon—Words—"' Abkari 
Officer.” ^ 
A penn is not an Abkari officer within the meaning of 8. 62 of the Madras 


Abkari Aot I of 1886. , 9 © ° 
In re Paghappa Chetiye ° w ER “2 565 455 
L City Municipal Agt III of 1904, Sch. VI, Cl. 1— 
ч Propelled— Tyasler®Cars.” 
Trgiler Cars are vehicles th springs and are " propelled " withip the 
meaning of the words as used in Sch. УТ of Madra¢ Act ILI of 1904. 





Madras Tramways C», v. * The Аата Corporation sie wre lo 
5 ' e 
. e . e. Ы / 
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Madras Acts—C(coninued). Е PAGH 
2. ———— City Municipal Act III of 1804, Se 176, Sch. V, 
ч €gpital ^ Meaning ofa Sratutes—Interpretation— Principles. 
© Да :-*That the word "capital ” in Sch. V of the Madras City Municipal 


*e Act Ш of 1904 {оез not mean exclusively nominal capital. 


Juli alse : TMat in the case of the Fand in. question having a deoldfed | 
nominal capital of Bs. 29,99, 978 divided into 857, 168 shares ot Rs. 84 each, Bub- ° 
scribed for by payment of Re. 1 per mensem over a period of 7 years Che, 
payment not being demandablein advance) the word © capital " should be 
interpreted only as “ paid-up capital” 

The ordinary and popular meaning of the word “ ‘capital " js money g- < 
actually contributed for employment in business. The underlying prinotple 
of Bch. V seems to be that taxation should be roughly proportionate to the 
professional incomes of individuals and the profits of companies. The subject e 
is not to be taxed unless the language “of the statute clearly imposes the . 
obligation, and in case of reasonable doubt the construction mest bfneficial to 
the subject is to be adopted. 


The Indian Companies Act cannot be resorted to in the inferpretation of 
the Olty Municipal Act, as the two Acts are not in pari materia. e e ^ 


In construing an Act, in the absence of adeflnition of a word 

in the Aot itself, the presumption is that the word is used in the Aot in ite œ 
ordinary and popular meaning. 8. 176 of the Madras City Municipal Act 
hardly contemplates а reference in general and abstract terms. It only 
empowers the Magistrates to state а case on any appeal before them and refer 
the same for the decision of the High Court, i.e, to slate all the matters neces- e 
sáry for the decision of the particular case before them on appeal and to refer 
the case во stated for decision. 

The Mylapore Fund v. The Madras Corporation we - 949 


District Municipalities Act, Se. 85 and 88— 
Ragistration of cart—Obhiteration of number on one anole and painting it on 
another—LIllegal collection of toll— Municipality not liable, 





Removing the registration number from one axle and affixing it on another 
is not arfoffence within the meaning of Ss. 85 aud 88 of the District Munici- 
palities Act, unless it be that such affixing is contrary іо any bye-law of the 
Municipality oy a direction given by the Munjcipality under Se 85, Where the 
number was Во removed from one axle and акей to another axle of а cart 
by the owner, the Municipality 18 not liable in respect of tolls illegally 
collected by the toll contractor, but is only liable in respect of any license fee 
collected by itself. * „ 9 


Srinivasa Chariar v, Kumbakonam Municipal Counod — .* ... ge ai 


° 
Local Boards. Act — Madras Act V ofe1884—Duty of, 
maintaining roads—Improvement of funnels and culcerts underethe road— 
Damage to adjacert owners. А d d 





е е 
An authority to construct a гоаф carries, with it the authority to con- 
ө struct the water-ways necessary to enable the rda4 to bè carned safely 
о о 


à ° А 


е Е * ° 
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Madras Acta—(oontinned). . ` PAGE-. * 


across the drainage of tfe country, and the same rale applies to roads vested 5 „* 7 
in District Boards by Act V of 1884 (the Madras Local Wearde Act). оруш» ` 
of 1884 enjoins the maintenance of roads vested in it and does not confine the ° e Js 
Board to its maintenance as originally designed or executed ; and in@he аб. e’ 
sence of ar such express restriction, the injunction to maintain, п ровез the" 
duty to'provéde such new Syorks as it may be found necessary from time to 
time to provides in order that the road may be properly maintained. The duty 
cast upon the District Board of maintaining the road necessarily involves the А 
< of maintaining the necessary culverts and tunnels under it and mak- 2 
Ws such improvements in them ав may be found essential for the purpose, 


Held also :— That, in the absence of proof that the District Board could 
bave constructed а culvert at any other part of the road, which, while effective 
to proteeb the road, would have done no injury to the plaintiffs’ lands, the 
plaintiffs were not entitled to an injunction. А 
Aiyasand Aiyar Pe District Board, Tanjore.» m У 93 


—— —-—Mnalabar Compensation for Tenants’ Improve- 
mente Ас®—8.7 of Aot VII of 1887 and S. 19 Aot Iof 1900— Scope of— 
Impfovegantis @ footed after 1886 im virtue of contracts made prior to 1888. 


8. 7 of the Malabar Compensation for Tenants’ Improvements Act, VII of 
1887 " (coproduced as B. 19 of Act I of 1900) precludes parties from contracting 
themselves out of the Act by any contract made after January 1st, 1886; bnt 
1t does not affect the validity of contracts made prior to that date, whether the 
improvements were made before or after January of 1886, in which case the 
fate of compensation is governed by the terma of the contract itself, 

КкнА@ош v. Nerath Kurki. ee E ias E е ов 





11 of 1894 — Proprietary Estates Village Ser- 
wice Act—S. 13—Heguiration — Effect 0f —Inam— En franchement in 
favour of another. * 7 


The effect of registration under 8, 18 of Madras Act IT of 1894 is merely 
to deojare that the person registered is entitled, on attaming majority or 
wiihin three yenra thereafter, to be appointed to the office provided hegs duly е 
qualified ; ‚ and it does not give the registered person any right to sue for the 
inam lands attacned to the ойсё and enfranchised in favour of another, e 
Appalarazu v. Sarasanma, one "S Yes ses 608 





1. Rent Recovery Act—Lawdlorá and tenant in possession 
during the Ген L isting ug ne dransfer. 


е 
The person in possession of the land during the fash ia the опе responsible 
for the rent of the fasli, and'a decree can be passed against him a & proper 
patta had been tendered to him, even though he had parted with the lands 
e * 


on the date of suij. e. 
Orr Y. Chuokalingam. © _... деў ioe . .. 494 


2. ——— Rent Recovery Aats-pattay tender — Transfer by the old 
tenant — Bonafide dispute,? * ee . : т 


. 


* trangfer must be confined to cases where there is а bona-fide dispute asto the 


ө e x 36 . e 
' "E ° M. L ў. 
Madras Acta—(oontinued), . °. PAGE 
4,pérsom claiming to have a patta tendered to him as- transferee froma э 
“tengnt*iseno адаб, bound, if celled on, to produce the tranefer-deed for the 
¥amindar’ s inspection in proof of his claim; butofit is not apparently in 
order, agd i if, after®notice, which it is the Zumindar's duty to give to the old 
tenant, the latter do not contest the validity of the transfer, it is the duty® 
of the Zamindar to grant a patta to the new tenant, The rulg that the land- ° 
lord cannot refuse to grant the pattato the old tenant onthe ground ef, Я 
tranater between the old and the new tenants. Orr v. Rakkssmarathi explained. 
Venkalaramiah v. Venkata Eungia. ? ees s 


3. Rent Recovery Асі Райа — Supply of water at 
venants request—Share in produce to landlurd— Water rate — Proportionate 
liability— Manta “Yui commodum sentit sentire debet onus." é 





Where water was sapplied atethe reddat of the tenant and the landlord e 
has been allowed half the produce raised with the water: Held that Ве tenant 
сап be held liable only for half the water rate. 
Subramaniem т Venkatasubbaraya ase x js 568 


4. Rent Recovery Асі, S. 7—Dispensation of Рава е ° 
not to be inferred rom mere acceptance of. muchilikka, 2 
Тие mere acceptance by the Jandlori of Muctulikka accepted by the te- e 
nant i8 not sufficient proof that the patta has been dispénsed with. 
Varathachari v. Balu Naizen (І. L. B. 8 M. 255) : Narayana v. Muni 
(I. I4, BR 10 M. 86) referred to. 
Mallikarjuna v. Pupayya ose - one oe 246 
B. . ——-—Rent Recovery Act, З. 11—Propriety of patta—Improper „ 
stipulatwa—Torm restraining tenant. from outting trees—Frwit-bearing and 
other trees. 





A patta containing a term restraining the tenant from cutting fruit- 
bearing trees is a proper puttab. A term restraining the renant from cutting 
treea other than fruit-bearing trees is improper. 
Thimmanayanim v. Rama Кауанїт ss toe s b67 


——— 9. Town Nuisances Act, 8. З (b, ЕЕ ЗЕР fish for sale— 
Ohstruction. 5 


€ Where the evidence established conclusively that owing to the accused’s 
selling fish on the roadside near the market, numbers of people collected there 





and caused an obstruction, а 
Heid -hat the accused committed an offence under B. 8 (5) of the Town 
Nuisances Act. е A 
King-Emperor v. Kgnna -— ж. m beso en 829 
1. Mahomedan Law—Death ilineb2—See Маһошеђап Law—Gift., 6 
2. —-——Durga — Married man unfit toebe а Jalnashin—Sve 
Miyaji v. Sheik Ahmed ms Мөө ME eo. 205 
3. —-——-Gift—Marz- -ud-mout— Death- шк. эрш of /а4—Ргїсу 
* Counoil ‘practice. А = 
* 
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Mahomedan Law—dcontinwed). ° Paan 


e In deciding Whetbẹr a gift is invalid onder the law of Marz-ul-movt, D 
the right question to*be solved is, whether the dged "was exesuted by Фе . Pd 


donor under ĝpprehension of death ; and that the question is essentially*one of, e 





fact, Е : ө А 
Fatima Bibi v. Sheik Ahmed Bukth T e... 7^. 6 
© e. 
4. * Pre-emption — Claim to fre-empt g- Delay— Question. of . 


Jed-TPrity Council practioo—Estoppel by ooxduct— Withdrawal by pre- 
empidrs of mortgage-money deposited by purchaser im their capacity as 
N mortgages. e ° 
~ The right of pre-emption must be exercised and the claims necessary to P 
give effect to it must be made with the utmost promptitude, and any un- 
reasonable or unnecessary delay is to be construed as an election not to 
Bre-empt. è д 
The qugstion whether there has been sufh delay is а question to be 
determined upon the facts of each particular case, 


The pre-etnptors in the case obtained all the necessary information about 
the sale on the 5th of a particular month. On the 6th they applied to the 
Scorer officer for a police guard to protect the messengers taking the money 10 
th® purchaser. They obtained the guard on the 7th and the messengera made 
tfe claim of pre-emption at the house of the purchaser on the same duy. 


Held: —That there was no delay on the part of the pre-emp*ors so as to 
Фівеп е them to pre-empt, and thatthe grounds on which the High Oourt 
differed from the tria] Judge on this question of fact were insufficlent for а 


reversal of the judgment of the firat Court. 
Ы ө 


Held also :—That the withdrawal by the pre-emotors of the mortgage. 
money deposited ín Court by the purchaser, in their capacity as assignees of 
a mortgage оп the property sold was no recognition of che parchaser’s 
title and was quite consistent with their claim to pre-empt. 
Baijnath Gaenkav v. Ramadhart Chowdry ; P C. - sis 116 





5. Walf— peores directing sale of wakf property:— A decree 
directing the sale of wakf property may in certain cırcumgtances Фе per- 
fectly valid. P 
Budruddin Sahib v. Abdul Rakin, ves as -° 21 


1. Malabar Law—Decree against Karnavan—Subsequen 
division into Tavashi— Procedure. 


The members of а prs cannot escape liability for debts or decrees bind- 
ing оп the tarwa by djviding themselves into tavashina; but where the 
Karavan of the orlginal tarwad has ceased to represent them they cannot be 
bound by proceedings in executien of a decree against Mim unless they are 
separately repfesented in ghe execation proceedings ° 


. Kannan v. Suppi «ә x m aes ©, m 182 


2. ———Marymakkgthayam Leaw— Gift by Mahomedan husband 
to wife and chiidren gover&ed by Marumakkathayam Law— Estate taken,” E 
* 


s : 4 
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Malabar Lasw—(oontinued). m 


Hata, that jn the case of a gift to а woman and her children, governed 


СД 
N пель Law, By her hnsband, a Mahomedan, *the donees 


e the pfopertSewith the incidents of tarwad property. : 


Ра ыла ғ. Abdulla Haji 2s А ч 
ёі 


E Malicions'prosecstion vit for damages —Princwles: applicable 
to the case— Prosecutor " —Malwe, foundation of the aotion— When may 


“malice be shown—Defendant's kRowledge as tothe falsity of the charge— 


Xni 


"Liability, | : ы 


Jhe principle laid down in the case of Narasinga v. Muthayg PiUai— 
(I. L. В. 36 М. 362) ‘the only person who can be sued in an action for mali- 
* cious prosecution is the person who prosecutes " —i8 sound enough if properly 
* understood, and its application to the particular case was no doubt justified ; 
but it is not of universal application. 
eIn India if a complainant does not go beyond giving what be believes to 
be correct information to the Police, and the Police, without further mterfer- 
ence on his part (except giving such honest assistance as they may require), 
think fit to prosecute, it would be improper to make him responsible in 
damages for the failure of the prosecution. But if the charge ia false to the 
knowledge of the complainant, jf he misleads the Police by bringing suborn- 
ed witnesses to support it, if he influences the Police to assist him in sending 
an innocent man for trial before the Magistrate--it wonld be equally improper 
to allow him to escape liability because the proseoutton has not, technically, 
been conducted by him. The foundation of the action is malice, and malice 
may be shown at any time in the course of (бе inquiry. The question in all 
cases for damages for malicious prosecution must be—Who was the prose- 
cutor f and tee answer must depend upon the whole circumstances of the 
case, The mere setting of the law 1n motion is not the criterion ; the conduct 
of the complainant betore and after making the charge шпвё also be taken 
inte consideration. Nor is it enough to вау, the prosecution was instituted and 
conducted by the Police. That againeis a question of fact. A prosecution, 
though in the outset not malicious as having been undertaken at the dicta- 
tion of a Judge ora Magistrate or if spontaneously undertaken from having 
been commenced goder а bora-yide belief in the guilt of the accused, may, 
n@vertheless, become malicfons їп any of its further stages, 1Ї the prosecutor, 
having acquired practical knowledge of the innocence of the aocfised, preser- 
ves malo dhimo in the prosecution with the Intention of procuring per nefas a 
conviction of the accused, — Narasinga v. Muthaya, Pillai (I.L.R. 26 M. 862) 
explained and distinguised; Fitejukn v. Maokimder (9 O. В. №. S. 605) 
followed. А А 
Gaya Рағаћай v. Bhagat Singh ; P. О, o5 POE Ner 


Mandamus—Issue of writ—Principtes of —Sea Corporation - 
Maritime Law-—Bifl of Ladiug--ConsiruBtion — Carrer' s. negli- 
genoe— Contract between carrier and oonzig nor — Terms opposed 4o publio policy 
—Contract Aot, Ss, 98, J51—Common Carriers Act—Act III pf TR05— Statute 
oonstruction—Applicabiliry of principles onfhodied in Aat to,cases outside the 
Act— Inglish Common Law, applicabihty of, to Indian oases.” e 
e. 
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Maritime "Lava (gontinued). ° Pas 7, 
Per Chief ffustwe and Wallis J. (Sankaran Nair J. contra): , Contracts e 
exempting a carner from Hability for the negligence? ot his servants g аге hot ° PA 
void in India as opposed to publio policy. eae ЖЕ 
° *" ө 
The defendant company undertouk to carry some bags dt rice lylatging „' 
to'plaintiffs and deliver them at Taticorm. The goods were landed sand ‘ 
* &tofed on the toréshoie at Taticorin from the 24tp to 80th October. On * 


Фес of heavy Tains. from the 27th October, the gocda were damaged The 

findsng of the District Judge was that the plaintiffs were not guilty of negii- 

* gence. Both Suéraganya Aer and Miller JJ were of opinion that the ye 
Y ~ defendants were guilty of negligence, 


Held, per Chief Justio^ and Satkarar Nair J. on the facta found, that no . 
precautions having been taken by the defendants to ргеғерё the goods being 
“damaged by rain, the defendants ewere negligent and were bable for the А 


damage to the goods. 


Per Wallis J, —The manner of discharging 18, іп the abgence of special 
terms, to be determined by reference to the regulations and practice of the 
port of diseharge : that having regard to the oustom of the port and the other * 
*bircumstances of the case, the defendants were not liable. 


The bill of lading contained in addition to an exception clause as regards 
“accidents, loss ог damage from any act, neglected or default whatsoever of 
the pilot, master or manners or other servants of the company" another 
clause which ran thus: “ In all cases and under all arcumstances, the liability 

' of the company shall absolutely cease when the goods are free of the ehlp's 
tackles, and thereupon the goods shall be at the mek forall purposes and in 
“very respect of the shipper or consignee.” 


Chief Justics:—A ship owner за not exempted from liability for 
negligence unless the contract which exempts him is both clear and express, 
and the contract, evidenced by the bill of leding in the present case, though 
perhaps clear, waa certainly not express so as to protect the defendants from 
liability for their negligence in landing the goods. 


e 
Per Walis J,:--The carners have sufficiently protected phemselves from 
liability for the negligence of their servanta during the discharge of the cargo. 
. 


Per Sankaran Nair J.~A shipsowner ів a bailee within the terms of B, 151 © 
of the Contract Aot. A common carrier m&y exempt himself from the labi- 
lity of an insurer by contract, bat canmot exempt himself from the lability 
of an ordinary carrier imposed by B. 151 of the Contract Act, and a contract 
in India so exempting р is Opposed to public policy. The obligation 
imposed by 8. 151 ‘ot the €ontract Act applies to balleqe as well as to their 
servants in the dispharge of their,duty. The later deyelopments in the 
Coftmon Law in England as to th$ capacity of a common carrier to exempt 
himself frem Liability lor leas due to his own negligence haa not been adopted 
iq India, but has been dÉflargd inapplicable AN Act III of 1885*to the cases 
falling within the Act. 

Shai Матай Влае V 4 1. 8. N. Co. (ЕВ... we te 74 
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б Marriage—Presumption— sentials to raise prasumption.© 

Б Before topping the presumptiog of marriage arising from®cohabitation 
with kabjt аша repute, itis necessary to make sure that the conditione nedga- 

. вагу for its glatence go exist. First of all, there must be some body ot 
neighbours, ,many or few® ог some sort of public, large or small, before 
repule can arise. Secondly, the habit and repute, which alone is Affective, ів 
habit and repute of that particular status which, in the country in question, 
is 19% 0] marriage. The difference between English and Oriental custome 
арап the relations of the sexes makes such caution especially necessary. 
Among most Engheb people open cohabitation without marridge 18 so un- 
common that the’ fact of cohabitation in many classes of society of itself 
sets up, as & matter of a fact, a renute of marriage. But in countries where 
custome are difterent it ismecessary to be more discriminating, more especially 
owing to the laxity with which the word * wife" is used by witnesses in 
regard to connectiens not reprobated by opinion, but not constituting 


marriage. 
Ma ая Di v. Ma Kin m vee sss ase 
Memorandum of objections in appeals from orders—See 
С P. O, 8. 561 MT m see see m 


Mesne profits, suit for—O:ritsion to take postowrion wher offered 
possession— Right to vue subsequently for mesno profts—No estnppel:--See 
Estoppel ose se - m ace 


Misdirection to Jury—ee Or. P. С., B. 297 ave vs 


Mortgage deed—Construction— Extoppel by judgment—Privy 
Council pr&etice. | 

A clause m a mortgage deed ran as follows:—' In case of default in pay- 
ment by me (mortgagor) of instalments of interest at the time herein appointed 
the mortgagee shall have, immediately on such default, power either to recover 
the whole of Ins principal, interest &nd (Sud marid manafa mackura) further 
interest on the sald interest according to the rate herem fixed or tbe said 
mortgagee shall in default of payment of the instalment or instalments ef 

+ gnterest aforesa take possession of the mortgaged property.” 

Held :—On a construction of the clause, that the mortgagor was ,not 
liable fir compound interest, the mortgagee in the сазе having entered into 
possession. Another clause provided that ah enhancement of the revenue 
at а resettlement and a consequent shrinkage, shall give the mortgagee a 
canse of action. 

Held also, on the construction of the whole deed 1n аве оп, hat the 
mortgagee was éntitled to gdj from the mortgagor,over and above the usufruct, 
the amount paid by him on account of maintenanceragd enhanced Gévernment 
revenues ; ° 

А third clause гап as follows :— * d p ° 

u Whenever after the term of the mortgage or during the said term I pay 
to tfe mortgagee in any Khali Fush (fallow season) 16- їе the month of J eith, 

. 


\ ` e ° в 


° 41 x at . i " 
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' Mortgage deèd-r-(æntjrxed). i ° PAGE, 
the whole of the m@rtgagg money and the whole of the :nterest together with А 
the Government revenue,*atiears of rent and takavi advantes from tenants..." e M 
without raising any objection of law such as limitation......... the mbrtg&soj, Е : 


shall have thé power to redeem. e е 


РЕ E 
° ө е 
" Hela ona constryction of this clause that the mortgagee was entitled to 
get the money due to him from the tenants on account, of arrears of rent g 
whgthef its recovery is barred by limitation or not. 
. 


The mortgagee in the case brought a suit against the mortyagor alleging 

У (that a certain sum was due to him on the date of suit and praying for posses. 
sion, or, in the alternative, for recovery of the amount with further interest. Ы 
The Oommiasioner appointed for the purpose ot taking accounts reported that e. 


a certain sum was due. Тһе Oourt held that there was no necessity for pass- 
ўор an order as to. the amount due bepond “aying that the aceount was 
correct and plaged the mortgagees in possession. The amount was arrived at 
by calculating compound interest on unpaid instalinents, 


Held that in a subsequent suit by the mortgagor or his assignee for re- 
edemption, the plaintiff was not precluded from contending that compound • 
interest was not payable. 
е 


e Held, also, that the costs of (he prior suit were not to be included in the 
accounts In favor of the mortgagees, there being nothing in the mortgage 
deed to support it. 


Their Lordships declined to allow a party to raise a point not taken in 
e. both the Courts below. 
Muhammad Nassem v, Muhammad Abbas, P.C. 26d 9 188 


Mortgage—Sub-mortgage—Sub-mortgages's right whethar affect- 
ed by payment by original mortgagor after notices of the oub- mortgage. 


The rights of а sub-mortgagee cannot be uffected by transactions between 
the original mortgagee апі the mortgagor effected after notice of the sub. 
mortgage ; and the sub-morfgagee who brings a suit on his sub -mortgage and 
purchases in execution sale the rights of his mortgagor (ie. «ће originai А 
usufractuary mortgagee in this casa) is entitled to possession of the lands and 
cannot be met in a anit against the original mortgagor for possession by the 
plea of payment of the original mortgage after, the date of the eub-morteage 
when the same had not been made before notice of the sub-mortgage. 
Narayana Mudali v. Raghacammal Em dis ^ 162 





Subrqgatfor — Payment of mortgage amount by vendes 
whose title has boon subsequently found invalid. e 


. . 
£ vendee who white in poseesaidh of the property purchased paid offa 
е 
mortgage onethe same but whose purchase was subsequently held invalid, ig 
. 
entífled to be reimbursed ч ghe amount paid by him in discharge of th 


mortgage. ue. А 


Chama Swami т. Padala Ananda, ses asi Gree 906 
. 6 * js 
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* Mortgage decree, form of—Interest, rate of—Saiè by puisne 
mortgagee Tor redemption afer decree previously obtained byeprior mortgagee 
without finpigadipg palme mortgagee. A prior mortgagee brought a suit for 
sale, ektafned a decree, and purchased the properties himself. The" prior 


mortgagee ergs not в аге of a second mortgage on the property and con- 5 


sequently did not impléad the puisne mortgagee. Held: that jn а suit for i 2 


redemption by the puisne mortgagee the prior mortgagee should be allowed А 
interest оп the mortgage amount at the contract rate up to the date fixed, in e. 
the аворев for redemption. The prior decree obtained by the prior mortgagee * 

gan only operate as between the parties to tha auit and those уро claim under 

them ; and it would be unjust if the puisne mortgagee 18 allowed to use the 
decree to cut dwn the prior mortgagee of her interest, while he deprives her 

of the whole advaut age of it. 


Sembls :— The equitable considerations which appear to have prevailed 
*with the Judges in Gangadas Bhattas v, Jogendra Nath Mitter (11 OWN, 408) 
are applicable only to a case where the prior mortgagee has omitted to 
implead the puisne mortgagee with knowledge of his existence. 
Thenappa Chettiar v, Marimsthu Nadan e oa on 


——— —Morlgage with possession — Acoounts — The mortgage bond? 
provided that the mortgagee was to take the usufruct, i.e, the annual melwaram ® 
for the principal. Held that the mortgagee in possession was entitled only ө 
to the Court rate of interest on the principal amount from the date fixed for 
payment and not to the melwaram of the property under the mortgage. 





æ 


Axdipurnam Pillay v. Gopalsawmi Moodelly 259 
Form of —Marshalling as between a first mortgagee and a subre- 
quent putohaser of one of the mortgaged properties—See Transfer of Property 
Act, B. 56. 229 


— ferm of—Suit by puisna mortgagee for sale subject to the prior 
mortgage. e 
It 18 the right of the prior mortgagee to require the second mortgagee to 
redeem him or submit to a sale of whatever interest he holds iu the property, ~ 
and the decreg must give effect to this right, unless by doing во it unneces- 
* sarily deprives the pulse mortgagee of any right of his own, А puisne mort- 
gagee cannot by impleading the prior mortgagee in a suit fof sale insist on a 
decre? for sale subject to the prior mortgage. Ordtnanly, in а mortgage smt, 
when all the interested parties are before the'Oourt, 16 18 the duty of the 
Court, if it can do so, to make a decree which shall deal fipally with the 
questions between them nnd shall preclude the necegsity of fgrther litigation 
for tne enforcement of any right arising out of the mortgage or mertgages in 


question in the suit. : ы е 


The proper decree to ЪЪ passed in а sujt by the puisne mortgagee, when ° 
the prior mortgage-debt was due on the date of воі, 18 to allow him tÊ redegm 
the prior mortgage and sell the estate for both Lis amount, arf the redemption 
amount, If.the morigage-debt was not Wue on the dateof suit, the puisne 


. 
morégagee can obtain a decree for sale subject to the prid rgortgage, 
. ee 
° 


ГА 
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' Mortgage dedree-«ocoghnued). PAGX, 
e The puisne motgagee, is bound to pay the whole amount due under the 


. . 
prior mortgage, and not Merely the amount paid hy the ashignee theteof, ар s ” 


* 
В. 96, T, A., does not imply that the pune mortgagee 18. not require LO 
to redeem the prior mortgagee when the latter 18 a party to the sui Pe 


° e 
e 
А Sable :—8, 96, 1 P. A, is intended to cover the cases in which the 
prior mortgagee 18 not a party to the suit but intervenes after the decree. 
Vert&arayana Awar ү. Gomperts. ЧЕ is PR 298 





—Decree for sale subject io а pror usufractuary mortgage К 


` у. 168 by plaintiff himsel f@—Propristy. . 
м 


There is nothing to prevent a Court from granting a person a decr&e for 
sale op a second mortgage of his, subject to a prior usufructuary mortgage on 
the, same property held by himselt. ° 
& Radha Kruhnier v. Muthtisam Sholu§an, ©. m ЖЛ 5640 


Mortgage decree—For sale—Nature— Efect of—Right of 
morigagerto рау money at anytime before expiry of the month after sale. 
C.P.C., 310 A :—See Transfer of Property Act, B. 88. aes woe 259 


eNatfve State—East India Company—Cantonment Land 
— Rights of alienation and management and control of the same in the absence 
af ary treaty. 


When the Nizam?s Government admitted a/British force within its territory 
and allotted to it the Secunderabad Cantonment ая 1їв Head Quarters, it no 
doubt, by necessary implication, conveyed to the Military authorities all powers 

e ОЁ jurisdiction, control and management incident to maintaining the efficiency 


of {he troops, and the peace and good order and convenient use of the Canton-® 
ment, 


But it would be going a long way beyond this to hold that the officer com- 
manding the troops could be held empowered to alienate, in perpetaity, Jand 
forming part of the cantonment, and undoubtedly Hyderabad territory, for a 
purpose wholly unconnected with military requiements, e. g, the building of 


a Tower of Silonce for the Parsi Community as in this case, 
ө 
Held alsv, that the effect of the avermentsin the suit was’ to show a ? 


title in the plaintiff-appellamte predecessors to the plot in question ач against 
the whole community of which they (the predecessors) were members, 
Pestonji v. Bduljy ; P. О. an. m ade 199 


. 
Negotiable Instruments Act, S, 84. (20— Cheque, presentation 
— Reasonable time.--Presudgnoy лай Cause Courts Act, S. 69— Question of 


Jac, . Е 5 


е 
The question whether a cheque is presented within a reasoyable time has to 
. be defermined with regard to the nature of thè instrument, the usage of trade 
and of bankéts, and tue facts of the particular case. It is а question of fact, 
and «s such 18 not one which сай be referred to the High Court uudét 8, 69 о 
the Presidency Small Canse Courts Act, d ` 


B, and A. I. Deposit und LogySoviety (Ld) v. м. Nair ius Sete 


; у 
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Notice—Landlord and Tenant—Disolaimer in written, statehhent does К 

not enake” Rotice unneecssary 1-е Landlord and Tenant—Ejectment ies 158 
1. Opus —Dashage—Proof wher necessary— Water supply— Obstruction 
to rydroari landholderby another landholder—See Tort ese vee 178 
2. ——.—Ёгапа-®%9ш Jor damages for fratid— Limitation Starting -° 
роіні — 546 Limitation Act, Art, 95 eee .. oe © 19 


3, ———Hindu Law- inheritanbe йрй, by compligty ** e 
in murder of deceased — Quantum of proof :—See Hindu Law—Inheritance.. ° 70 


4.* ————Н1пайип Law— Widow Alienation— Legal nenessity :—See 


Hindu Law—Wadow. m we tee tee 100 

Б. ~—+—Legislation to extinguish proprietary rights in 

land — 566 Assam Refulation [IT of 1891 nes 2" ae 549 

* Parties—Joinder of in appeni—Ses О.Р.О.. 8, 559 its 453 
Partition suit—Parties— Debtors parties—Bad for misjoinder of 

causes of action :— See C.P.C, 8 23. ves dev ese 85 


Partnership—Right of suit by one member against 
another on pro-note executed in his favour by the others —Unliquidatede e 
claim— Hindu Law—Joint f«mig—Liability of other members, Я 


А suit ів maintainable by one member of а firm upon а pro-note given 
him by two other members of the firm in respect ofan advance made by him 
to the firm; and it is not competent to the other members to set off any un- 
liquidated claim they may have against the plaintiff in respect of the partner- 
ship. 


The dhit on the pro-note is not a suit against the firm by one of the Ы 
members. 
Subbiah v. Venkataramiah m eee seo же 847 


Penal Code, S. 211— Fal« char ge—Statement under 5. 162, С. P. 
C., not false oharge—BStatement to Police of non-oogRisable vffence— Complaint 
to Village Munsif. 


In огде: te constitute the offence of preferring a false charge, the charge 
mast be made before an officer entitled to investigate. An accusation befure 
an осві who hie nothing to do with the administration % justice, or an 
accusation of non-cognizable offence before, the Polite or of any offence before a 
Village Magistrate in respect of which he has ng powers to investigate or send 
up for trial, canvot bring the accuser within the scope of 8. 211, I P. O. 


А stacement made in answer to questions undereB, 14%, @r. P. О., by a 
Police officer cannot be made the basis of a prosecution for ean offfnce under 
В. 211, Cr. P. C. Ы В й 

In re Ramana Goud ° wn de Cad - es OTS 


———8. 224—Hsoape from lawful oustody. e „= 
А таап legally сетей for an offence, must submit to be tried and dealt 


Vita according to law. If he gaine his liberty tefore lion delifered by due 
e 


ke d ; 


=> 
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Репај Codes (opntinued), M . 

course of law, he *ommits the offeuce of '* escape,” even when the escape is 

effected by the consent er the neglect of the person that kept thq prisoner й 

custody. Queen Empress v Afxppan (I. L. В. 18 M. 401) followed. « Va 
The Pubito Prosecutor v. Ramasami Konan am Ae 


Rleader and client—Party not entitled to raise эйе xot "A 
Vy thegakil in the Гое" Court. 


Aeparty cannot be allowed to raise a contention not pressed by the vakil 
in*the Jow& Соз. ` . 
Padmanabhadw v. Rajappa f is e T 


re Pleadinga—Racersioners suit to set aside alienations by оок 


tents af pleading—See Hindu Law—Widow m 


Practice—Partiesg— Non-joinder— Swit by one of several trustees 
üftpleadisg co-trustee аз defendant. 


A suit by one trustee impleading а co-trustee as defendant is not liabIb to 
be dismissed on the ground that plaintiff has failed to prove that the defendant 
co-trustee refused to join him as co-plaintiff. Parameswaram у. Shangaran 
(I. L. В. 14 М, 489) followed. 

Rass Madalas v. Veerasam: Pillai. ET wee ТА 


* — —  Parties— Partition ruit — Debtors parties — Misjoinder by causes 
* of Фийон :— Зее О, P. C., 8. 28 E EN РЯ 


Presidency Banke Act—Right of members to inspect books of 
Bank -—See Corporation. ies wees ess aay 


Presidency Small Cause Courts Act, S. 69—Construction of 
dgpument— Difference of opinion— Referance— S, 622, C.P.C. applicable :—Sye 
О. P, С„ B. 622, see Sas ade 


S 69—Reference of а question of fact—Negotiadle 
Instruments Aot, S. 84 (2)— Question whether cheque was presented within 
reasonable time a question of faot andcannct be ingerred— &recution — High 
Court :—Ses Negotiable Instruments Act, B. 84 (2). 


Preaumption—Hjndu Law—Gijfit to Wife—Malik:— See Hindu 
Law—Will. ive se €. os 


Hurriage— Wseentiale :—See Marriage. T 


Privy Council—Practice— Pom fot submitted to either. Court in 
India raised beforethe Priry Council Ios — Constuotion : :—Their Lordships 
declined to entertain a point га'веі by the appellants as covered by a certnin 
issue as the point was not submitted to elther of the Courts below and the 
parties have, by thar condat, ot the case, shown that they construed the іввое 
1n а Degrower sense, e M 

Mgwun Din v. Hdkin m m © wee Е 


е е 
—e- Quéstion of faat :—Wnere а question is one of fact, their Lord. 
ships will not interfere @%n jf if should appear that there was evjdence such 
as might justify eluher view without any clegt preponderance or probability, 
Fatima Bibi v. Shalh Ange Pu bs а уй 
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* ———Question of fact—Concurrent flinding@—Conn- 
deragion Фаш in tha process ОА reasoning —Possenion for less than 60 years as 
proof of tte. „г 
тап? Lordships alg held that they were entitled to go intoa question. of 
"tact even though there be concurrent findings ор itif at every point in the 9° 
process,of reasoning on the question consid21ations of law Lave to Bo regarded. ө 
In this case, though the evidenfe as to pessession and enjoyment was insuffi- e, 
* cieat to found a title by adverse possession for sixty years, their Lordshfbs „ 
relied upon it as procf of title and on the strength of that evidence reverged 


théjudgments of the Courts below. — 


Mahamad Ali y. Seoretary of State aus js ie 549 
Pro-note— Fight of suit — Рауве impleaded as defendant. 


A person other than the payee of a pro-note fas no right of suit thereon 
whether the pro-note 18 one negotigbleeor non-negotiable. The fact that E 
payee ів impleaded as defendant cannot alter the principle. $ 

Subramanya Teran v. Arunachala Tecan 2. m 185 


Provincial Small Cause Courts Act, Art. З1—5ш{ for 
share of mesne profits wrongfully reoeiced —Jurisdiotion. 


А guit for the share of mesne profits alleged by the plaintiff to have been 
wrongfully received by the detendant falls under Art. 81 of the Provincial 
Small Cause Courts Act, and is consequently not cognizable by a Court of 
Small Causes. 

Venkoba Rao v. Muths Aiyer ase wee ne 88 


Religious Endowment—Katlai— Purchase of landin the name 
of Idol— Desd in the oustody of donor—No reservation —Power to appawt 
Manager of the Katlas. 


A person who absolutely makes a gift ot land for the purpose of a Katlai 
in favor of an idol, witnout reserviug any rights whatever, cannot subsequently 
appoint & Manager forthe Кайа. Held also, that the fact that the donor 


retained the deed of gift with herself was поз safficient evidence of any 


reservation of the power to appoint a Manager ín the donor. * 
в 


° ° 
* — The conduct of the parties years after the execution of a deed 18 of no атап 


in conagraing the deed 
Krishna Pillai v. Arunachela Chettiar e 


Religious Endowments—Trustee of Durga—Dound to main- 
tain accounts - s de 205 
° e. 


Міуаў v. Shark Ahmed. . А 


е 
Act, S. 14— Феоғев, form of—Jurisdi ction to appoiht trustee— © 
New trustee, appuinimont of —Mahomedan Laio—Dugga—Daties of trusteo— . 
Acoounts, ability to keep—Harried nan, incompetenoy of, фр be a Jaiffuhin, 





A trustee of a Durga is bound to maintain accounts ; and*f* the institution 
falls under 8,4 of Act XX ot 1863, he 18 bound also to submit the accounts to 
the Gommitteg, кы. 

° 
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Religious Endowfheuts Act. — (continued). PAE. . - 
e Under 8. 14 of Act XX of 1863, the Court has jugisdiction to direét а, к 


а 


competent person to appoint а trustee and to direct @elivery of ро?Фвеввтолә» By S. Л ‘ 

the dismissed érastee to the person properly appointed. If thera is fo persbn er? 
> 

competent to represent the trust, the Proper course is to appoi@t a recelgpor 


and éyrect delivery of possession to him. бо long as a trustee ła in possession, vy 
whether béfore or аё dismissal, he is liable to render accounts. А diamissed - . 
trusteg is entitled to get a discharge and to be relieved df all obligations ae a 
. e 
trfstee by tfe Court. А . 
А Quare— Whether the Court itself has jurisdiction to appoint a trustee, . 


4 married man із unfit to be a Jainashin of a Durga according to usage. 
Miyaji v. Sheik Ahmed wet - © se 205 


Right of suit— Erecvtion sale of insolvent's properties held after tes- . 
e 
tiag order—Right of purchaser, to maintain suit. + 


Ап 1ngoleent ceases to have any interest in *bís properties as goon 89 a 
vesting order under 8, 7 of the Insolvency Act is made ; and an auction-pur- т 
chaser iu an execution sale of the {nsulvent’s interest in certain properties held А 
after the date of the vesting order acquires no interest in the properties. . 

* — Qundr&ppa Iyer v. Arunachella Chettiar vg aed 487 


*— —- Water supply— Obstruction— Proof of damage when necessary Ы 
eto sestain action :—See Tort. iss TM ids 39 


——Ryotwari land-holder—Government and Ryotwari land- 

holders, relation between— Obstruction of water supply—Right of зай 
Damnage— Proof — Onus. siz ж» aes sii 178 
e ———Set-off in restitution :—See О. Р. С., 8. 544 Pee 39 


e 
* Statutes Construction Applicability of principles embodied ія 


Act to cases outside the Act — English Common Law, upphoabihty of, to Indian 
cases; — 


Per Sankaran Nair J.—Though an act may be inapplicable it ought to 
be followed as a rule of justice, equity aud good conscience in cases similar to | 


those dealt wıth by the Legisiature and in the case of a ship-owner’s liability, 
the principles embodied ın Act IV of 1865 ought to be followed. А ryle of 





English Common Law ought not to be followed when it is бррозей to the °* | 
principles followed and acted upon by the Indian Legislature. 
Sheik Mahamed Routher v. B. I. È N. Co. ; F.B. а ue C gr | 
. 
-————- Construction of word — Absence of definition In  * 
construin: an Act, in the absence of a definition of а word in the Act itself, 
the presumption is thar the ward ıs used in ita ordinary and popular 
meaning. ° A К 
The Mylapore Fund v. The Madras Corporation ө .. tee 849 
е * ° 
> s Taxing Statute—The subject is not to be taxed unless © 
the language of the statute early, imposes the obligation; and in cases of š 
reasonable doubt the construction most beneficial to the subject is to be 
adopted. š ^. -e Е 
The Mylapore Fund v, TheeMadrge Corporation : Е ue Side "d 
. „* e o 
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e . 
Stag of €riminal proceedings pending Cjvil Appeal ° 


S. 476, Cr, P. D. — Pending дура] он the Civil Side—Lottors Patent, 
Cu. 2gqnd 29—JSurisdiction of Hiyh Court :—See Obarter Act, B. 15° * e-e 466 


Step Yn «id of gxecution :—Sre Limitation Act, Art. 179, Cl. 4. 


Specession Act, S. 187—Swit by benafloiary against legates for, * 
ваўотовтепі of trusi—Per SanWaran Nuir Т, (Wallis J. dissentiente ).—B. 187 Ў 
ufethe Succession Act ів по bar to а suit by а beneficiary against a legagee *e 
entitled fo lecters of administration for enforcement of а trust created by the * 
temator by virtue of some secret instructions not embodied in the will, 


wet 


Per Sankaran Nair J:—Thongh the title as an administrator does not 
vest In the administrator until the grant of the letters, yet when the letters of 
administration are granged they relate back to the testator's death and all acta 
gone by a party "who afterwards becomes adminéstrator for the benefit of the’ 
estate or todulfil the wishes of the téstator are valid and binding on, the 
estate, 

An ezeoulor de son tort or universal legatee cannot plead his omission to 
take out letters of adminiatratton ina suit brought by а beneficiary to enforce 


the trusts wnich he is bound to discharge. . e ° 
Per Wallis J :—A legacy cannot be recovered without administration of ы 
the testator's estate, and a sult by а beneficiary for the enforcement of а e. 
trust cannot be maintained in the abscnce of a grant of lettera of administra- 
tration. 
Louis Kunha v. Souza E Yie ae ai 158 


Succession Certificate Act, Sa. 19, B—Appeul from Vizaga- 
patam Aents order —Madrae Act XXIV of 1889, 8.3, Rule X, Ch 4-- Die е 
triot Court" —"Distriot Judge. " 


The Agent to the Governor in Council at Vizagapatam ів the Judge of the 
principal Civil Court of original jarisdiction in the Agency, and consequently 
the Court over which he presides Ta а District Court within the meaning of 
Б. 8 of the General Olauses Act. 


An appeal lies ander S, 19 of the Succession Certificate Act from the order . 
of the agent. x . 
Gurucaraju Gobinatha v. Tripathi _ ase e e. 253 


Renancy in Common— Ouster— Damages. 

&n assigne of the interest of one of several e co-sharers is entitled to all 
the rights of the ass;gnor, but if the assignee be ousted from exclusive posses- 
sion of any part of the undivided share, the assignee gannot rgcover damages , 


for the same. e 
Ramanna v. Ghattamangni T e е esie ve ә 258 
Tort—Libel—Defamation—Pyivilege—Acoused porson— Reply о 
to notice. " . а 


Мо action for lipel or slander hes whether against jug sev counsel, witnese- 
ез, or parties for words written or spoken in the ordinary, course of any pro- 
geeding befare any court or tribunal rocognised by law: *The principle applies 

' e ee 
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. 
Tort—(oontinued, ` 
equally in the case of acensed persons 1n respect of wordg written ог espulen, 
for purposes of defence. Е ЗИС 

This prigitege extends to statements made in reply to notices of actidn °°„° А 
во long as the allegation is confined to the matter in hand and 1s® relevante e^ 
Phohaiyerumal Сеа! у. Dari Thongom ... | Es m 858 з 
Térte—Obstruction of water-supply—Ryotwri landholder— ` : 
Gogenntuent апі Буейоатў landholders, relation betwsen— Damage— Proof— : ê 
Onus—Right of sust—Tort —Violation of legal right, ° 
` A violation of legalgight committed knowingly 18 a cause of action, and e* 

э is a violation of legal right to interfere with contractual relations recog- . 
nised by law, if there be no sufficient justification for the inteference, An i 
interference by defendants (landholders) with plaintuf'S right as ryotwari А 
landholder to the supply of water from p Government channel "tur the prriga- 

e tion of his lands gives rise to acause of action againg: the defendants— whether 

the plaintiff's fight be contractual or proprietary—and the plaintiff is entitled 
to an injunction irrespective of the question cf damage if tne interference P 
amounted to a total deprivation to the plaintiff of tus water-supply 

Per Qidef Justice :— Semble :—Damage may have to be proved if the 
result of the obstruction had been merely to diminish thesupply of water to 
plaintift. 
e @enble :—It may well be that if Government had blocked up the 
channel, the plaintiff would have no сапве of action against them if the 
Government had made other provision to supply the plaintiff with water suff- 
clent to meet his accustomed requirements, 

Even if damage is not to be presumed, in this case the onus is оп the 
defgndants who wrongfally interfere with the plaintiff's right to prove that € 
there was no damage. 

Per Miller J, :—Though there must be some damage to support an action 
for the Infringement of the plaiutiff's right; it 18 enough to show that the act 
complained of was done in aach а way as to bo likely te damage the plaintiff, 
though proof of specific damage be not given. If the effect of the defendant's 
act was to drive the plaintiff to aeok a precarious water-supply, dependent оп 
thë good will of others, the Cburt will be justified iu infernng damuge, e я 

Hama Odayan v, Subramania Aiyar eee m^ SS 175 

1. Transfer of Property Act, S. 6 (2) — Release of Revernomer's e 

right when not a transfer of a chance “of suocession— Hindu Law— Widow— 
Compromise of doubtful right— When canbe set aside by party, Мы 

The tact that the nght is on the side of-one party їз not sufficient for the 
party to eet aside a comprqpise enjered into by him on the supposition of а 
doubtful right, e е 

Holdetilso:—That # release of all claims by а reverslomer to an estate 
held by a widow in rec8gnition of hgr'absolute nght to the “estate of the 
* Јав owner" asserted by her to have been obtained under the will of her 

husband ів not a transfer of a chanee of succeasion’’ within the meaning of 
B. 6 (4) of the Trausfer of Property Act, but 18 & mere agreement not to dis-, 


tarb the widow in her enjoyment%# the property absolutely, й e 
. е 
hati Pulliah Chetty v. VaradaBjulu Chetty а  «.. MO ° 

. .* б 
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T. P. Act—(oontinued,) Ы * • 
2. ————S. 4:/8— Transfer of Inam land —Inam датам. • 
Sypsequest enfranchisgment, effect of. > 


e 
Gtalemsgnt ip the deed that“ands were sold to vendor. . 

е Жы; ай inalichable mam to transferred and the inam 1s subsequently ‘enfran- 
chised, ме раев! ів entitled to claim the land. 


Herh also that a Mutin ci the transfer deed that the lansia were sdtd tq 
the vendor amounted to в representation by him that he was entitled to transfer, 
dt within the meaning of В. 43, T. Р. A. Е е 

Anagannya v. Narasanna ' see soe 5 

*e3, ————8в. 56, 67, 81—" As against the seller °> -Marshalling as 
between а first mortgages and a subsequent purchaser of one of the mortyaged 
properties— Mortgage deoree, form of. І 

A mortgagee is entitled to be paid the whole ot hia debt from whatever 

portion of thesmortgaged properties he chooses; and where of twoitems А and 

*B mortgaged, item A was subsequefitly purchased by another, the vendeg 18 not 
entitled as of right to compel the mortgagee to proceed against item B before 
selling item 4. 

It is no doubt open to the Court to order that item B besold first if the 
mortgagee will not be prejudiced by that course as well as to order the sale ft 
item 4 and to stop the sale of item Jif the sale proceeds of B would prove 
sufficient to discharge the debt. The right given to the purchaser by reason of 
6. 56, T. P. A., 18 not an equity which can be enforced to the prejudice of third 
parties like the prior mortgagee, but is confined to the mortgagor and his legal 
representatives claiming as volunteers under him. Krsshnaiyyar v. Muthu- 
Rumaraswamy Pillay, (1. L. БК. 29 M. 217), explained. 

Komuninens Appayya +. Mangala Rangayya ses ie 

S, 59—‘Attest—Mortgaye— Eceoution 

A marriage deed 18 not attested within the meaning ot 5. 59 of the Trans- 
fer of Property Act, ifthe witnesses are not present at the execution but 
affix their signatures on the acknowledgment by the mortgagor of the exe- 
cution of the instrament by him. The meaning of the word “attested” explained. 
The rule is different in the case of Wills in Indis. 





4. 


Shamu Patter v. Abdul Kadir ... - 6... S 
5. S. 6/7 — See T. FRA, (3). . 
6, — —— 8B. 76—"' Contract to the contrary.” e 


© mortgage deed ran in the following term$ :—‘'In consideration of an 
advgnce of Ва. 795-8-0 the mortgages is to hofd,possession, for 12 years, of land 
yielding a vartam of 80 paras of paddy and fs. 10 and is to pay a pwrappad 
of 12 paras of paddy and 12 fanams and 50 cocoanut leaves ehaving deducted 
interest and Government revenue." * A 

Held, that there was фо contract to the contrary within tu@ meaning of 
в. 76, T. P. А., and thate the burden of an епһаћсещец ш the Goveinment- 
revenue fell upon the mortgagee. The mortgagee should Que faoiesbear the 
burden of an enhanced assessment. aud it js ou ше moggagee to prove a 


contract to the confrary in order to escape liability. | 


Tuppan Nambudri о. Chinna Pari Кы .. э; E! ^ 
.? ы ee ° У s 
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219 


81 


е - 51 * 
"T. P+ Aot—(contnved. P e К 
7.———8. 81. МахеһаШіве— Аз between first mortgagee фла A 


subsequant purchaser ot *jne of the moitgaged progertifs— See Тёгабсс де 
Property Act, 8,56 - ane we ‚Ее 
8. lide 88, 93— Decree. for sale— Time. fixed for payeent, «е, 
of —Payyent after time but before completion of sale— Mortgager's ngh—. 
Morbgage goatee for sala — Na conversion ento deores for al ае 
rate of Mortgage deoree, form of. 


me mortgagor (qudgmdnt- -debtor) in a suit forsale on the mortgage ie’ „ 


entitled to stop execution by payment of the debt at any time before the 
completion of the sale. The execution sale 18 uot finally complete until the 
dedant has had an opportunity of obtaining ita rescission, ander S. 316-A. 

The mortgagor judgment-dehtor 18 under no necessity of showing good 
cause for not paying within the time fixed in the decree. е 

Phe ruling 1n Уайабћа Vala Rajah ve пораки should not be exténg- 
* ed in its operatiog to suits for sale against the mortgagor. 

Obter —A sale may, under 8з 88 and 92, T. P. A. be ordered in Heu of 
foreclosure ina stut for foreclosure or redemption, bat а decree for sale 
cannot be converted into one for foreclosure. 

* Тре Чой limit fixed in a decree for sale for payment of the mortgage 
money ig primarily and principally restriction on the mortgagee decree- 
holder gy staying his hands from executing the decree, 

А Georee Ёо sale under S. 88, Т. P. А, 1s а final decree and all subse- 
quent proceedings 1n execution, and to them the provisions of the О, Р. С. are. 
во far аа they may be applicable, to be apphed. 

Avdipuranum Pillay ғ. Gopalasawm Atidally.. m: 


9. ———S. 93—Extenaion of time for payment unnecen- 
sary in а decree for sale—Hortgagor eattled (o рау at any time Ий 
30 days after sale—C. P. C, 8. 310-4 :~Ses Transfer of Property Act, 8. 93... 

10,— ————8&. 96— No tmplwation that pussne mortgages not reyuired to ra- 
deem when prior mortgages it а party—Seclion vatended to Borer cases in which 
the prior mortgages 18 not a party to the suit but intervenes after deores—See 
Mortgage Decree, Form of ee ET wee m 

11.*——— $8. 116—" Consent " — Holding over——Posifyon. of tenant hold 
g over and las sapresentatuu es Bopretentatyval of tenant at sufferance 
— Treipassera — Limitation Act. drt. 139, 144—0. P. О. Ss. 281, 283— Het 
judicata. P 

8. 116 of the Transfer of Property Act Aich enables the lessor or his 
representative by ‘hia assent to consent в tenant by sufferance into а yearly от 
monthly tenant does not enablashün to aonvert the representative of a tenant 
by sufferance into such & ле by а mere sesent on his part, оон the 
conseut of sieh representative. 

If а tenant by gufierance dies aud histrepresentative holds on, he holds on 
aga trespassers p ° 

Adimulam v. Pir антер). L R, 8 M. 424 at 427] referred to. 
Krishna Ramachandra v. Aue, "waa (q698) 1. L R. 18 B. 256] 
distinguished. * 
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Ж.Р. AE osdisini) б ' ° 
. The repfesentatives of a tenant by sufferance "who enger®atter fis death 

are not tenants yrithin the meaning of Art, 139 of the Limitation’ Rot ; anda 
gatt agaitmt hem 18 governed*by ért. 144, An order раза under 8. 281, 

C. S.C, ів wol*tonglusive against the judgment-debtor unless he 18 а pasty to 
the Brocegdings ın weich the order was passed. 

Ап орде” under 8.681, О P.O., cannot he taken advantage of by a pereon e* 
who.was not a party to the proceedings. ы ° 

Narasimham у. Sestha®amomurthy E es 
. Trust—Revocation—Deed— Contrucbon— болчу deed® аз 
will. 
© fan instrument is a deed in form, 1n order te hold that it? is testament- 
ary or in the natare of a will, there must be something very special in the case; 
and unless there are circumstances which compel the Court to treat an instru- 
ment in the form of в deed as а will, the Court will not do во. Раѓой v. Shore 

` „(2 Dr. Bm. 589%. с. 32 L.J. Oh. 185) referred t& 

AelgAlso that the settlor of certain properties on certain _chatable 
trusts who appointed himself as Hukdar for life and his grandson as Hukdar 
after his death could not, by & subsequent deed, revoke the appointment of his 
grandson and appoint a stranger 


Mahadeva Iyer v. Sankavassbramania diyer tee ee 
1. Trusts Act, Sa. 5, 81, 83—5. 5—Proviso—Trustee holding for the 
benefit of the legal representati в :— Seo Will... aes si 


2 —— ——S. 84—Fraud—Sham sgle—Juigment upholding transao- 
p as real Батат effect —Bee C. P. О, B. 13 

. ——8. Sá—Soope of —Benanr transfer in re of or йй 
с not carried ovt—Contract tu sell by transferee unth о third person— 
Plea of Benan transfer by transfer or—Estoppel. 

Where a person transfers property to avother benami in oder to defeat 
creditors and the purpose 18 not carried out, the transferor ія not estopped 
from 1elymg upon the benami nature of the transaction in а suit for specific 
performance of a contract to sell entered into by the tiansferee with a third 
person. View of Benson J.in Yaramathi Krishnayya v. Chandra Papayya 
(I. L, В. 20 М. 826) doubted ; Kearly v. Thompson (249 B. D. 742) not 
followed ; Jgdunaih „Роййа" v. Rup Lal Poddar (І. LR 33 O. 967) distin- 
guished. 8, 84 of the Trusts Act sufficiently declares the law and policy to be 
enfagced by Courts in India, 

Munisami v. Subbarayar E" 


“Truetee, suit by—JDeoree зя planið favour— Appsal by dafen- 
dants— Plauti] s applicatwn tu alter the judgment оо asto defeat kis own 
action—New plaintif, guining of —Surrender of a *deorag R his favour by a 
irustes— Betrayal of vrust— Rej usal of the Court to alter éhe degree. 

The plaintiff, the herêditary trustee of a temple dedicated tq the worship" 


d M. Is J. 
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of Shiva, and wnere the “customary ceremonies of Hindu worabip were carried ° 


on, sued the defendants, who represented a caste called tie Nadar or Вһ#паг 
caste, The question between the parties was whether ehe defendants and the 


caste to which they belonged had legaf. right to entes and worship in the 
e . * e 


d 


ч. 


* 
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ә 
temple. The first Court Üiecided against the defendants who thereupon 
appealed to the High Cgart. The plaintif thought fit, to profess that hp 

е 
then saw that.ke and the Judge of the lower Courf were wrong and ged » 


the High Ceutt that the Jodgment of the lower Court should be alt&red зов e =." 


to detent his own action, The High Court, on being applied to, fs their Lord- 
ships held yoy properly, reinforced the cause of the worshippers of the temple 
by joifing certaln new plaintiffs to the original plaintiff (whose confidence 
ingbe Justice of his suit раа by that time convalesced,) 

Tif High Court refused to alter the deoree, and their Lordships were ofe 
opinion that the principles applicable to the case of a trnstee who thus be- 


wm {уед his trust by surrendering а decree had been well stated and apptied by 


the High Court. 
Sankaralinga v. Raja Hajeswara, (Р О) ... ^ „> 
e Unfair preference—See C. P, C., 8. 861 ne "een 

МаК1рв right of audience ZInsitexcywappeals in the High pé dd 

A Vakil Was the right of audience before an appellate bench of the Hig 
Court in appeals from the Insolvency Oourt. 

Mangiah Chetty v. Ратіаћ Chetty e wie sie 

Village Magistrate not subordinate to Sub-Magis- 
Ufate within the meaning of S. 195, Cr. P. C.—See Or P.O. 8. 195 

“*Waiver—Criminal trial—Wairer of provinous reyulating the 
irift — IHegality— Accused cannot waite. 

An accused person cannot ia acriminal trial waive the benefit of the 
legal provisions regulating the trial. A misjoinder of cnarges vitiates the trial, 
and no waiver of the irregularity by the accused can cure 1t. 

.  Rangasawmi v. Ётрёгог aes one s see 
* Water-supply —Obstruction of, to Ryotwari land-holdet 
—Damage— Proof wher unnecessary — Onus :—Бее Toit S 
1. Will—Bequest with inetructions-—instrustions not carried out 
—Trust dot, б, 5, 91,83—8. 5, proviso -Trustee holding for the benefit of the 
legal representative — Hstoypel —Contraot—Frawd, * 

Per Curiam :—1f any individual on his death-bed, or at any ther time, 
is persuaded by his heir at law, or his next of kin, to abstain from making a 
will, or if the same individual, having made a will, communicates the dispost- 
tion to the person ор the face of the will benefitted у that disposition, but 
at the вате time says to*that individual that he has а purpose to answer 
which he has not expressed in the wih, but which he relies on the disponee to 
carry into effect and the dlsponee яязен{8 to it eather expressly or by any 
mode of action which the disponee knows must give the testator the impres. 
sion and belief that he tayy assentg to the request, then the helr-at-law in the 
опе cuse, and the dispones If the other will be converted into trustees simply 
on the ground that arindisldual shall not be beneltted by his own per- 
sona] fraud. * "x . ° 

The proviso to 8,б of the Trusts Act makes the English law applicable to 
Tndia. ee ° 

* Per Wallis J.—The law isthe same in Indja as in England in thia ща. 
ter, B. 81 of the Trusts Act БАЁ no application to the matter. А 
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* Per Curiam :—Where a legates with secret instructions to carrysent some 
trust claims as unfvergal legateeswithout disclosing the trust alppresaing the 
instenctjone gMgn b by the testator, with the evident intention of retaimng 
the ef&gftehimself, letters of administration cannot be granted to him even "oh 


' «he view thaPhe has soe baneücial interest in the estate, as the same will 


only enable*him to commit fraud. e • 

Рег Sankaran Nair J.—8. $1 of the Trusts Act applies even if the testator 
intending to dispose of the beneficial interest to others leaves hi& estate to thg 
devisee, “һе words “intended to dispose of the beneficial interest therein" in 
8. 8& have reference to the disposal of the beneficial interest by traxsfor or will. 
Differences between the English and Indian law pointed out, In the English 
law, evidence is admuss'ble only to prove a trust but not to prove that the legal 
estate alone passed. In the Indian law, evidence ів admissibfe to prove that 
the legal estate alane passed to the person named ip the will. In India when- 
evér it can be,ptoved that the devisee «тав only intended to be а trustee, ^ da 


holds the property only for the benetlt of the testator’s legal representatives, 
but in England he holds 1+ for himself except in the case of communication of 


testator's wishes and consequent fraud on his part, or admission by him on 
his part that he holds only as a trustee. 

Obiter -—Under the Indian Trusts Aot, the beneficiary has no estate or 
interest m the subject matter of the trust. Не has only а right to proceed 


against trustee. 


Lewis Kunka v. Coelho B B 
2.—— — —Conatruction —Principles—Life estate iin uae 
—‘As she may require"—"Forher maintenance and sup- 
port.” 


In oonsftuing a will, technical word: of known legal import must ое given 
their legal effect'even though the testator uses inconsistent words, unless those 
inconsistent words are of sach a natare as to make it perfectly clear that the 
testator did not mean to ase the technical terms 1n their proper sense. 

Where there has been а devise ore bequest of all а man’s property, the 
generality of the disposition should not be cut down unless the intention that 
it should be so cut down 18 clear. 

Ambiguous words іп a will should generally be construed against the 
tfhant for hfe. A will contained the following clauses :—'*Ol. 1. I will aud 
bequeath go my dear wife * * * in trust and for her maintenance and 
support during her life all the money, рт roperty goods and chattels of which I 
may dieB6ssessed whatever an‘! wheresoover situatg@, а and Т appoint my dear 
wife Anne sole administratrix of this my last will and testament. Ol. 10. 
І further will that my deat wife Anne as sole executrix of this, my last will 
and testament shall draw from current deposit accoants жей: heres ог in 
Great Britain such sum or sum of mouey аз she may require ior her*mainte- 
nance and for the working aud maintenance of my própgrty, and that she shall 
receive and dispose of all processes, rents and profits from the, sald property 
as to her may seem best in the interesta of the property and I empower her to 
sell all or any part of thé property at any umg when ıt may appear г her that 
a favonjabls opportunity occurs." М * 


~~, Anne Wilson v, George Oakes — ... ase 
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Ф 
Held on thesuonstruction of the will that the testator intended to give a 
‘fe estate to his wife seid that he did not intend togreste a trust€n the legal 
. es 


sense and thu, if he did, he intended tho trust to be for the behefit®ofe Һїв* $ 
. 
? LJ 


wife only.* И e 
elhe words “ for ber maintenance and suppott" in Cl. Ё aro words eof 
Чезе урфи or motife and in no way cut down the Ife estate given to the 
wife, К 
• 
The phrase “as she may require" in О], 10 means “ag may be necessary '* 
and not ^ as she may,think fit.” i 


* 


3. ———Executors and residuary legatees— Equitable mortgage 
by résiduary legatees to seoure thar business debt — Disco ery of the mortgage by 
ihe legatees— Mortgagee’s duty to inrvestRate the title of the mortgagorse-Con- 
structive notige— Priority of legatees! olaim over the mortgagees— Lapse of wo 
—Minority— Possession by residuary legatees not inconsistent with the purpose 
of the will~ Rights of parties. 


A mortgage by an executor, who is also residuary legatee, to secure his 


* pfivate debt may be set aside even at the smt ofa pecuniary legatee, for the 


naftre of the clamms of legatees may be ascertained fiom tne will. But-as-to 
* ога! ботв it 1s different. If a reasonable time has elapsed since the death of the 
testator, and then the exccutor deals with the testator’s estate as his owu, the 
purchaser may, 1n the absence of notice to the contrary assume that the debts 
have been paid or that there ate other assets for payment of the debts, 1f any ; 


TE gud the mortgage would be safe as against creditore. 


e 
e 

On 8. P. died оп Febraury 15, 1885. Не left eight sons, four by his first 
wife. By bis wi'l, he left all his property to his elder sons, subject to a charge of 
Ha. 80,000 in favour of his widow Г. and his younger sons. The elder sons be- 


came indebted to the Bank of Bombay. In 1899, the Bank obtained from them. . 


a formal mortgage on the same property, to secure the repayment of the money i 


due to them. The property consisted of a honse and a piece of lant, t& Voth- - 


ef which the mortgagors declared themselves to be entitled, but both of which 
had been specified by S. P. in his will, as subject to the charge of Bs, 80,000 in 
favor of his widow and yownger sons, That will was not among the documents 
of title deposited with the Bauk but she root of tr title to the house of S. P. 
the more valuable 5f the two properties, yes fodicated in Ње will of one 5. Р, 
which was deposited ; from that ıt appeated that the house had been the joint 
property of the two brothera, 


The Bank's legab айтыс Sate no investigation of the title of the mort- 
gagors, and appeared to have assumed that the mortgagors were the absolute 
Oownegs of the property mortgnuged. elt was npt suggested that the mortgagors 
practised any con&ealment of the Teal facts. Nor was it suggested that the 
younger sons had any knowelge ofthe dealings of the elder sons with the Bank, 
Thelr Lordships agreed with both Courts in Ingia in their “decision that the 


legacy under the will uf this caet was charged upon the property in suit. , 
И e 
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Held giso that, г the Bang’s legal advisers had made any “investigation of ° 
title thay mium havp inquired how®S. P's. ehare had come to the mortpagors, 

. 
and ¢n, that "way obtained cognizance of his will, aud of the charge on that pérjion 
of bia estate; that if е mortgagors bad been asked about their father's will, it 
was to be presumed thf they would Lave given an honest answer ; that the и . 
ө 
mortgagee had constructive notice ; and that the claim of the younger eonsof ® . 
5.P must prevail over the mortgage to the Bank and the titie-of the transferee, %e o 
e. 

Heald further tnat, lapse of time was, no doubt, a circumstance that might * 
ъфкакеп into consideration, in considering whether the Bank wastot cntitled to 
asume that the gxecutora were acting with the consent of the legatees, but having . ай 
regard to tue fact that, in the present case two of the younger sone were till 
minors when the title degds were deposited with the Bank and that continued 
possession by thé elder sons was not inconsistentewith the purposes of the will, d 
the rights оў ће parties reinained unwifected by that clicumstance, Гете Quale’s . 
Estate (17 L. В. Iv. 861) followed : Graham v. Drummond (L. R. 1. Oh. 968) 
distinguished. 

Bank of Bombay v, Suleman Som (Р. бу... m tee 485 
1. Words—Abkari officer : 5ве-—Майгаз Abkari Act ... S9 465 9 
2. Act of bad faith :—See O P.C., В. 851 489 
3. ————А%евї. See— Т.Р.А., 8. 59 S «i х gis E 
4 —Capital: See—Madras Acte-—City Municipal Act, HI of 

904, 8. 176, Sch. ae ЕЯ РЕ Р 349 
Б. District Court :-—8вв Succession Certificate, B. 19 252 
6. District Judge —Ses Succession Certificate s 252, бо 
q. ——e—Malik : See—Hindu Law—Will ... ees V 
8. — ——— Misconduct: See—C.P.C., 8. 522 ds * 266 
9. Obstruction : See—Madras Acte, Town Nuisances Act, 
8. 3 (6) ©з Е es aa ise 329 
10. ——— —Payment : See-e-C.P.O., B. 351 TS E 189 
11. ———Propelled : See—Madras City Municipal Ac ^ 149 
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. Acksowledgguent by one of the heirs of the * mortgagee 
“Ant XIV of 1859—af oot of; 19 М. L. J. 288 ... ë m 
° ‘A‘ppejlate Coutt—Functions of—C.P.C., Se. 661, 1 (О. 
XLI T. 21). 5/77 — Alternative. claim—Primary relief allowed—On appeal, 
other relief awardable woitheut momo of objections 18 M.L.J. 686 Дд 
* Banker and сцвошег—//вдоНайоп to open а fixed deyost account 
— Sending only a portion of the amount of deposit —Itsoltenoy of Bank— 
Mvtual relation, 82 M, 68 
° Charge іп an &ward— Persons not udis to the rre ды 
available. v e € 
ChartÉr Act—staw of эбеди Сазе Result оа 
proceedings under 8. 476 ; 81 М. 511 18 М.І. J. 466 see 
1. C.P.C, S.11—(S.9, N. С.) Offiee— Honor» and кч 
; Questia of procedure—Juritdiotion of Courts ... we 
„2 ————8в. 13, (S. 11, N. C.) 42— Res judissta-- Claim as 
И vetorsioner— Grounds different ; 81 М, 885 
3. — ——-8. 13— No resjudicata whera rights are ОВР 
decree із *rregular. 
4.9. 13—Swit for. mesno profits — Previous suit for possession wo 
bar; 81 M. 405 SS Sus e E 
* Б. — — +S. 43(0. 11, г. 2)—Sudt for ejectmont. —Swbseguent. suit 
p arrears of rent e 
6. ———S. 82 (О. V, rr. 19, 20)—Sxbstituted sartice— No 
petition necassary—A fidaru su ffiorent . РА 
7. -——Ss. 100,108,157 — E» parte Е —Frerious ec 
parte judgment set aside ; 19 M. Y. J 222; 31 M. 508 
8. ———S.108 (O. IX, ғ. 13)—** Decree ?— Decrees ae 
athe person seeking to set aside—Common ground no ground to set aside against 
all; 18 M. L. J 64831 М, 454 N 


9. ————S. 108— Order. setting aside ‚е өзеге бу», 
order in ezeoution as to—No appeal į 19 M. L. J. vis = 
10. ————8. 230—Agreement fo take а БРЕ in анна. s 
Court's order sanctioning—Limitation From the date of the deoree. EM 
11. ————S 23% (8. 50, №. C.)—Dissolved Limited UE 
Whether Manager logal Seegreserftotive A 
12. ———З8.244 (S. 47,.N. C. )— Repretoxatsge- Mortgages repre- 
манге of mortgagor, Appeal. , ө 
* 13. —-—® 244—Ва#—; Анойюп. purchaser иа Sut 
for possesfion ; 81 М.37 « . mM 
| * 14. Se. 248 Te, 287 — No mention of order ам whioh to sell items 
| 15. ———2,248-уһе larger deore exeoutable’ at tha date of the 
smaller deores—Barred ting? Get off inadmissible - Qon 
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. „©: P. С.а (оолипнай), „е. * Pac 
16..— — 8. 283 (О. X XI, г. 63)—Suit to establish he subsistence o 

ofa Wartgage Jæ Hs. 16,000 -y Attachment for Rs. 2,000 ires seat 

19 oft. LJ. «286° 86 

a7. Ge. 294, (О. XXI, r. 72) 295, (S. 73, NC.) 622 

(8. 118 М. C.)— Rgteable distribution, grant of—Revision. ae 62 

. 18. ——S. 295 —8ame judgment-debtor ; 18 M. L. 7.568. ° e ° 35 


19. ———— S. 317*(S. 66, №. С.) — Assignee from certified каш, 








e —No bar ; 18 M. І, Ј. 305. a. 18 
20. —  — 8e. 353, 588 What is the debt js 5 52 
* 21. —— — —S. 368—Alleged legal representatise—Not to be browght 

on record— bgainst the will of the plasntiff ; 19 M.L.J. 38 sié 325 42 
22. —— S. 375—Court competent to investigate question of 

undus influance е... КУ sse ay e. 61 
© — 23. — 8. 896 (О. XXVI, x7. 13, 14)— Only. disoration to 
appr. а Commisnoner—Decree not necessarily а preliminary deoreP until a 

Commissioner is appointed ; 81 M. 540 - 87 
24. S. 462 (О. XXXII, г. 7)— Compromise deoree—No 





sanction wader 8. 462, C.P.C.— Question not to be gone into in execution @.. e B 





25. —— S. 491 (S. 95, N.C.)— Attachmen! before judgment on о 
insufficient grownds—Suit for oompensation—Speoial damages awarded— „ о 
General damages also can be awarded—Cost— Withdrawal of Memo of Objec- 
tions ; 18 M. L. J. 490; 82 M. 170. = s tee 47 

26, —— ——8. 492 (0. X X XIX, rr.1,2)— Injunction— Jurisdio- 
tion for swt not competent Em У toe ene £c 


. 
Zw. ———$8.503 (О. ХХ, rr. 1 to 3)—'Subject of the svit”—Swt © 
Jor a sohame in connection with a temple— Jurisdiction to appoint a Receiver... 
28.—  ——Ss. 520, 522—Award—Remitial of award to arbitratora-. 
Revised award—Appeal against —Competenoy of; 18 М, І, J. 485 81 M. 479... 


29.——-———Ss8. 542, €643— Limitation Aot, S. Б 
———— S. BbO—Judgmeni to the prejudice of persons not dar 
18 M. L J. 542; 31 М, 442 ate с © E Ф 


ЗО. 4————B59 (0. XLI, г. 20)—Party in the first Covri. sot 





party іп firit or second appeal—Added as party ул second appeal ae 1 
9 31, ————5.5в1(О. SLI, г. 22)*— Withdrawal of appeal— 
Yorn of objections—Costs of —Rule 118, Cuil Rules of Practice ost 
32.——Ss. 562, (О. XLI, r. 25) 566—Devision not on a prelims. 
nary point—Procedure for appellate Court EMT NL “igs 4 
83.— —— 8. 566 Remand contrary to—Ilegaljty; 82м, 88. M" 5-3 
34. — —S. 868 (О. XLI, г. 2/7) — Appellate Сить, powers of 
—Discorery of naw Фоитепг ; 81 M. 416 e... . 
36. S. 626 — No reasons stated for grant E y— е 
Deores on review, liable to be set aside. , vs . e e a \ 
Conditional rémission—Prousion to Ру, ИУ remitted amount on 
Фајахи—,М№о penaliy—Strict performance etsential ` - ie \ | 
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1. Contract Acts. 23— Promise to pay bride rice—Agajnst putha. я 
lioy—Void unde, all ciroumstanoes ; 18 М. L. J. 408 ° ae . i. 9, 24 
2. S, 69— Right of suit А ears of Government retenue — S? 
Paid А recersionsr— Beooverable from the widow ° et Bi 
3. ^ — Ss. 170, 221— Banker ——No balance of aocount—Seourities ? 
let for efftlection — Ne ion Per "18 
Goutract to sell ou. behalfof a РЕРНИ а due jrioe— ‘ 
Delay— Ef ect of EP * 21 
1. Court Fees Act—4 "A rom Sa pA EUN аг danda cux Ф 
Wy of toe 53 
— —S$& 16—Memo of Objections as to see о ТЕУ гю pay 
Court-fae 48 
Court of Warde Act—Usufrnctuary ота вбрані, 
-aken by the Court оў Wards froma ten ant for kist-g-On release, veste wn 98 M 
mortgagee ; 81 M? 534°, ses 49 
1. Cr. PC, s. 107, C1. (4) and S. 496 , 81 M. 815. xs 20 
2. ————8. 117— bint inguiry— Dealing with both the cadis 
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